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IN THE SUPREME COURT OF THE STATE OF IDAHO 
THE STATE OF IDAHO, IDAHO 
TRANSPORTAnON BOARD, Supreme Court Case No. 38344 
Plaintiff-Respondent, 
vs. 
HI BOISE, LLC, a Delaware limited 
liability company, 
Defendant-Appellant. 
CLERK'S RECORD ON APPEAL
 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.
 
HONORABLE RONALD 1. WILPER
 
FREDRIC V. SHOEMAKER MARYV. YORK 
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 




   
  




Date: 3/18/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 1 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etal, 
State Of Idaho Transportation Board vs. HI Boise LLC, Mortgage Electronic Registration Systems Inc 
Date Code User Judge 
2/19/2009 NCOC CCDWONCP New Case Filed - Other Claims Ronald J. Wilper 
CaMP CCDWONCP Complaint Filed Ronald J. Wilper 
SMFI CCDWONCP Summons Filed Ronald J. Wilper 
LISP CCRANDJD Lis Pendens Ronald J. Wilper 
3/11/2009 AFOS MCBIEHKJ Affidavit Of Service 3/3/09 Ronald J. Wilper 
3/12/2009 MOTN CCGARDAL Motion for Possession Ronald J. Wilper 
NOHG CCGARDAL Notice Of Hearing 4.13.09 @ 1:30 pm Ronald J. Wllper 
HRSC CCGARDAL Hearing Scheduled (Motion 04/13/2009 01:30 
PM) for Possession 
Ronald J. Wilper 
3/13/2009 SMFI MCBIEHKJ Another Summons Filed Ronald J. Wilper 
3/23/2009 ACKN MCBIEHKJ Acknowledgment Of Service 3/18/09 Ronald J. Wilper 
3/27/2009 MEMO CCGDULKA Plaintiffs Memorandum in Support of Motion for 
Possession 
Ronald J. Wilper 
4/2/2009 AFOS CCNELSRF Affidavit Of Service 03/20/2009 Ronald J. Wilper 
4/3/2009 MOTN CCCHILER Defendant HI Boise, LLC's Response to Plaintiffs Ronald J. Wilper 
Motion for Possession 
AFFD CCCHILER Affidavit of Timothy W Tyree in Support of 
Defendant HI Boise, LLC's Response to Plaintiffs 
Motion for Possession 
Ronald J. Wllper 
4/6/2009 AFFD CCANDEJD Affidavit of Acknowledgement of Service Ronald J. Wilper 
4/7/2009 AFFD CCGARDAL Affidavit of Paul Kime in Response to Affidavit of 
Tim Tyree 
Ronald J. Wilper 
MEMO CCGARDAL Memorandum in Reply to Defendant Hi Boise 
LLC's Response to Plaintiff's Motion for 
Posession 
Ronald J. Wilper 
ANSW CCWATSCL Answer (Tyree for Defendant HI Boise, LLC) Ronald J. Wilper 
4/8/2009 AFOS CCNELSRF Affidavit Of Service 03/31/09 Ronald J. Wilper 
CERT CCNELSRF Certificate Of Mailing Ronald J. Wilper 
4/13/2009 HRHD DCJOHNSI Hearing result for Motion held on 04/13/2009 
01:30 PM: Hearing Held for Possession 
Ronald J. Wilper 
HRHD DCJOHNSI Hearing result for Motion held on 04/13/2009 
01 :30 PM: Hearing Held for Possession 
(Court Reporter Waived, electronic recording 
only) 
Ronald J. Wilper 
HRSC DCJOHNSI Hearing Scheduled (Motion 04/24/2009 02:00 
PM) 
Ronald J. Wilper 
CO NT DCJOHNSI Continued (Motion 04/30/2009 02:00 PM) Ronald J. Wilper 
4/17/2009 NOTH CCAMESLC Notice Of Hearing (Motion for Possession 
04/30/2009 02:00 PM) 
Ronald J. Wilper 
4/29/2009 RSPN CCGARDAL Defendant Hi Boise LLC's Supplemental 
Response to Plaintiffs Motion for Possession 
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Date: 3/18/2011 Fourth Judicial District Court- Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 2 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etaI. 
State Of Idaho Transportation Board vs. 
Date Code User 
4/30/2009 DCHH DCJOHNSI 
5/7/2009 NOHG CCRAND.ID 
HRSC CCRANDJD 
6/1/2009 MISC CCRANDJD 
HRSC CCRANDJD 




6/16/2009	 HRVC DCJOHNSI 
STIP MCBIEHKJ 
6/17/2009 ORDR DCJOHNSI 
CDIS DCJOHNSI 
STAT DCJOHNSI 
6/29/2009 NOHG CCWATSCL 
7/1/2009	 NOTC DCJOHNSI 
HRSC DCJOHNSI 
7/15/2009	 NOSC CCGARDAL 
7/21/2009 NOSV CCHOLMEE 
7/30/2009 MOTN CCHOLMEE 
AFFD CCHOLMEE 
HI Boise LLC, Mortgage Electronic Registration Systems Inc 
Hearing result for Motion held on 04/30/2009 
02:00 PM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:100 
Countinuance Notice Of Hearing Re: Motion for 
Possession 5.11.09@10:00AM 
Hearing Scheduled (Motion 05/11/2009 10:00 
AM) Motion for Possession 
Continuance Notice of Hearing 6.22.09@2pm 
Hearing Scheduled (Motion 06/22/200902:00 
PM) Motion for Possession 
Motion to Strike Affidavit of Service of Glorismel 
Portillo 
Memorandum in Support of Motion to Strike 
Affidavit of Service of Glorismel Portillo 
Affidavit of AI Frazzini in Support of Motion to 
Strike Affidavit of Service of Glorismel Portillo 
Affidavit of Timothy W Tyree in Support of Motion 
to Strike Affidavit of Service of Glorismel Portillo 
Hearing result for Motion held on 06/22/2009 
02:00 PM: Hearing Vacated Motion for 
Possession 
Stipulation for Possession 
Order for Possession 
Civil Disposition entered for: HI Boise LLC" 
Defendant; Mortgage Electronic Registration 
Systems Inc, Defendant; State Of Idaho 
Transportation Board, Plaintiff. Filing date: 
6/17/2009 
STATUS CHANGED: Closed 
Continuance Notice of Hearing (re: 06/22/09 @ 
2pm hearing) (note: called attorney/this Hearing 
has been vacated but the Notice should have 
been filed previously-filing now to complete court 
record.) 
Notice of Status Conf 
Hearing Scheduled (Status 08/11/200903:30 
PM) 
Notice Of Substitution Of Counsel (York for Parry 
for State of Idaho, Transportation Board) 
Notice Of Service 
Motion for Protective Order 
Affidavit of Timothy W Tyree in Support of Motion 
for Protective Order 
Judge 
Ronald J. Wllper 
Ronald J. Wilpm 
Ronald J. Wilpm 
Ronald J. Wilper 
Ronald J. Wilpm 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilpm 
Ronald J. Wilpm 
Ronald J. Wilpm 
Ronald J. Wilper 
Ronald .1. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald .1. Wilper 
Ronald J. Wilpl~r 
Ronald .1. Wilpl~r 
Ronald .1. Wjlpl~r 
Ronald .1. Wilpl~r 
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Date: 3/18/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 3 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etal. 
State Of Idaho Transportation Board vs. HI Boise LLC, Mortgage Electronic Registration Systems Inc
 









































































Memorandum in Support of Motion for Protective Ronald J. Wllper 
Order 
Notice Of Hearing Re: Motion to Strike Affidavit of Ronald J. Wilpe:r 
Service of Glorismel Portillo and Motion for 
Protective Order 8.17.09@3:30PM 
Hearing Scheduled (Motion 08/17/200903:30 
PM) Motion to Strike Affidavit and Motion for 
Protective Hearing 
Stipulation for Leave to File Amended Complaint 
Order for Leave to File Amended Complaint 
Amended Complaint Filed 
Response to Motion for Protective Order 
Hearing result for Status held on 08/11/2009 
03:30 PM: Hearing Held 
Withdrawal of Motion to Strike Affidavit of Service 
of Glorismel Portillo 
Reply in Support of Motion for Protection Order 
Affidavit of Timothy W Tyree 
Answer to Amended Complaint & Demand for 
Jury Trial (Tyree for HI Boise, LLC)
 
Hearing result for Motion held on 08/17/2009
 
03:30 PM: District Court Hearing Held
 
Court Reporter: Dianne Cromwell
 
Number of Transcript Pages for this hearing
 
estimated: Under 100 Pages
 
Order Granting Motion For Protective Order 
Hearing Scheduled (Jury Trial 11/03/201009:00 Ronald J. Wilpef 
AM) 
Hearing Scheduled (Civil Pretrial Conference 
10/26/201003:30 PM) 
Order Setting Proceedings and Trial 
Notice of Compliance 
Stipulation for Substitution of Counsel 
Notice Of Service 
Affidavit Of Service 
Notice Of Service 
Motion to Bifurcate the Trial 
Memorandum in Support of Motion 
Notice of Hearing Scheduled (Motion 
02:00 PM) to Bifurcate 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilpe!r 
Ronald J. Wilpe!r 
Ronald J. Wilpe:r 
Ronald J. Wilper 
Ronald J. Wilpe:r 
Ronald J. Wilpe:r 
Ronald J. Wilpe:r 
Ronald J. Wilpe:r 
Ronald J. Wilpe:r 



















12/21/2009 Ronald J. Wilpe:r 
Stipulation on Defendant Hi Boise LLC's Motion to Ronald J. Wilpe:r 
Bifurcate the Trial 
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Date: 3/18/2011 Fourth Judicial District Court- Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 4 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etal, 
State Of Idaho Transportation Board vs. HI Boise LLC, Mortgage Electronic Registration Systems Inc 
Date Code User Judge 
12/21/2009 DCHH DCJOHNSI Hearing result for Motion held on 12/21/2009 Ronald J. Wilpe:r 
02:00 PM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: to Bifurcate-50 
HRSC DCJOHNSI Hearing Scheduled (Jury Trial 03/02/2011 09:00 Ronald J. Wilper 
AM) 
HRSC DCJOHNSI Hearing Scheduled (Pretrial Conference Ronald J. Wilpe:r 
02/22/2011 03:30 PM) 
12/23/2009 ORDR DCABBOSM Order Amended Order Setting Matter for Trial Ronald J. Wilpe:r 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 11/03/2010 Ronald J. Wilper 
09:00 AM) 
HRSC DCJOHNSI Hearing Scheduled (Pretrial Conference Ronald J. Wilpe:r 
10/26/201003:30 PM) 
1/5/2010 NOSV CCBOYIDR Notice Of Service Ronald J. Wilper 
1/13/2010 NOTS CCSIMMSM Notice Of Service Ronald J. Wilpef 
1/15/2010 NOTS CCMASTLW Notice Of Service Ronald J. Wilpef 
2/11/2010 NOTS CCMCLILI Notice Of Service Ronald J. Wilper 
2/16/2010 NOTS MCBIEHKJ Notice Of Service Ronald J. Wilper 
3/2/2010 MOTN CCAMESLC Motion for Partial Summary Judgment Ronald J. Wilper 
AFSM CCAMESLC Affidavit In Support Of Motion for Summary Ronald J. Wilper 
Judgment (3) 
BREF CCAMESLC Brief in Support of motion for Partial Summary Ronald J. Wilper 
JUdgment 
HRSC CCAMESLC Notice of Hearing (Motion for Partial Summary Ronald J. Wilpef 
Judgment 03/31/201003:30 PM) 
3/4/2010 NOTS CCBOURPT Notice Of Service Ronald J. Wilper 
3/15/2010 AMEN CCWRIGRM Amended Notice of Hearing (05/26/10 @ 3:30pm) Ronald J. Wilper 
HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled Ronald J. Wilper 
OS/26/2010 03:30 PM) Motion for Partial 
Summary Judgment 
3/17/2010 MOTN CCGARDAL Motion to File Amended Answer to Amended Ronald J. Wilper 
Complaint for Condemnation Counterclaim and 
Demand for Jury Trial 
MEMO CCGARDAL Memorandum in Support of Motion to File Ronald J. Wilper 
Amended Answer to Amended Complaint 
NOHG CCGARDAL Notice Of Hearing 3.31.10 @ 3pm Ronald J. Wilper 
HRSC CCGARDAL Hearing Scheduled (Motion 03/31/201003:00 Ronald J. Wilper 
PM) to Amend Answer to Amended Complaint 
3/18/2010 NOTC CCMASTLW Notice of Filing Ronald J. Wilper 
3/22/2010 AMEN CCWRIGRM Amended Notice of Taking Deposition Ronald J. Wilper 
3/24/2010 STIP CCNELSRF Stipulation RE: Briefing Schedule for Partial Ronald J. Wilper 
Summary Judgment 
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Date: 3/18/2011 Fourth JUdicial District Court- Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 5 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etal. 
State Of Idaho Transportation Board vs. HI Boise LLC, Mortgage Electronic Registration Systems Inc 
Date Code User Judge 
3/26/2010 STIP CCBOURPT Stipulation Re Time Within Which Defendant Hi Ronald J. Wilper 
Boise LLC is Required to Answer Discovery 
Propounded by Plaintiff 
4/7/2010 STIP CCMASTLW Stipulation for Leave to File Amended Answer to Ronald J. Wilpe!r 
Amended Complaint 
4/9/2010 ORDR DCJOHNSI Order Granting Leave to File Amended Answer Ronald J. Wilper 
4/13/2010 ANSW CCNELSRF Answer to Amended Complaint and Counterclaim Ronald J. Wilper 
( Thomas Lloyd for HI Boise, LLC) 
4/14/2010 NOTS CCf\lELSRF Notice Of Service Ronald J. Wilpef 
4/22/2010 NOTS CCCHILER Notice Of Service Ronald J. Wilper 
4/26/2010 MEMO CCWRIGRM Defendant HI Boise LLCs Memorandum in Ronald J. Wilper 
Opposition to Plaintiffs Motion for Partial 
Summary Judgment 
AFFD CCWRIGRM Affidavit of Mark L Butler Ronald J. Wilper 
AFFD CCWRIGRM Affidavit of Counsel Ronald J. Wilper 
AFFD CCWRIGRM Affidavit of Patrick Dobie PE Ronald J. Wilpef 
4/29/2010 NOTS CCWRIGRM Notice Of Service Ronald J. Wilper 
5/5/2010 MOTN CCSULLJA Motion for a More Definite Statement Ronald J. Wilpef 
BREF CCSULLJA Brief in Support of Motion for a More Definite Ronald J. Wilper 
Statement 
5/6/2010 NOHG CCMASTLW 2nd Amended Notice of Hearing Ronald J. Wilper 
HRSC CCMASTLW Hearing Scheduled (Motion for Partial Summary Ronald J. Wilper 
Judgment OS/27/201003:30 PM) 
5/14/2010 NOTS CCWRIGRM Notice Of Service Ronald J. Wilper 
5/19/2010 MOTN CCWRIGRM ITDs Motion and Supporting Brief for Leave to Ronald J. Wilper 
File Over Length Reply Brief 
RPLY CCWRIGRM Plaintiff ITDs Reply Brief in Support of Motion Ronald J. Wilper 
AFFD CCWRIGRM Supplemental Affidavit of Robert Jacobs Ronald J. Wilper 
AFFD CCWRIGRM Supplemental Affidavit of Jason Brinkman Ronald J. Wilper 
AFFD CCWRIGRM Affidavit of R Britton Colber Ronald J. Wilper 
AFFD CCWRIGRM Affidavit of Bill Clark Ronald J. Wilper 
AFFD CCWRIGRM Second Affidavit of Mary V York Ronald J. Wilper 
5/21/2010 ORDR DCJOHNSI Order Granting Leave to File Overlength Reply Ronald J. Wilper 
Brief 
NOTC CCGARDAL Defendant HI Boise LLC's Notice of Objection Ronald J. Wilper 
and Motion to Strike 
MOTN CCGARDAL Motion to Shorten Time for Hearing on Notice of Ronald J. Wilper 
Objection and Motion to Strike 
AFCO CCGARDAL Affidavit Of Counsel in Support of Motion to Ronald J. Wilper 
Shorten Time 
MEMO CCGARDAL Memorandum in Support of Notice of Objection Ronald J. Wilper 
and and Motion to Strike 000006
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Date: 3/18/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 6 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etal, 
State Of Idaho Transportation Board vs. HI Boise LLC, Mortgage Electronic Registration Systems Inc 
Date Code User Judge 
5/21/2010 NOHG CCGARDAL Notice Of Hearing 5.27.10 @ 3:30 pm Ronald J. Wilper 
HRSC CCGARDAL Hearing Scheduled (Motion 05/27/201003:30 Ronald J. Wilpe!r 
PM) to Shorten time and Notice of Objection and 
Motion to Strike 
5/24/2010 ORDR DCJOHNSI Order Granting Motion to Shorten time Ronald J. Wilpe!r 
5/26/2010 AFFD CCWRIGRM Affidavit of Mary V York Ronald J. Wilpe!r 
BREF CCWRIGRM Plaintiffs Brief in Opposition to Defendants Motion Ronald J. Wilper 
to Strike Affidavits 
5/27/2010 DCHH DCJOHNSI Hearing result for Motion for Partial Summary Ronald J. Wilpe!r 
Judgment held on 05/27/2010 03:30 PM: District 
Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:50 
6/4/2010 MISC CCCHILER Plaintiff lTD's Disclosure of Advancing Experts Ronald J. Wilpe!r 
6/7/2010 ORDR DCJOHNSI Order on Motion to Strike Ronald J. WilpN 
6/11/2010 NOTS CCCHILER Notice Of Service Ronald J. Wilper 
7/6/2010 NOTC CCWRIGRM Plaintiff ITDs Notice of Compliance with Courts Ronald J. Wilper 
Order Regarding Disclosure of Responding 
Expert Witnesses 
MISC CCWRIGRM Defendant HI Boise LLCs Expert Disclosures Ronald J. Wilpe!r 
Document sealed 
7/20/2010 MOTN CCWRIGRM Defendant HI Boise LLCs Motion to Amend Ronald J. Wilpe!r 
Scheduling Order re Expert Deadlines 
AFFD CCWRIGRM Affidavit of Patrick Dobie Ronald J. Wilper 
AFFD CCWRIGRM Affidavit of Counsel Ronald J. Wilper 
MEMO CCWRfGRM Defendant HI Boise LLCs Memorandum in Ronald J. Wilper 
Support of Motion 
NOTH CCWRIGRM Notice Of Hearing (08/09/10 @ 2:00pm) Ronald J. Wilpe,r 
HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled Ronald J. Wilper 
08/09/201002:00 PM) Motion to Amend 
Scheduling Order 
7/2112010 NOTS MCBIEHKJ Notice Of Service Ronald J. Wilper 
NOTS MCBIEHKJ Notice Of Service Ronald J. Wilper 
7/23/2010 ORDR DCJOHNSI Order Granting and Denying in Part Motion for Ronald J. Wilper 
Summary Judgment 
8/2/2010 RSPN CCSULLJA ITS's Response to Hi Boise's Motion to Amend Ronald J. Wilper 
Scheduling Order RE: Expert Deadlines 
AFFD CCSULLJA Affidavit of Mary York in Support of lTD's Ronald J. Wilper 
Response to Hi Boise's Motion to Amend 
Scheduling Order RE: Expert Disclosures 
AFFD CCSULLJA Affidavit of Ted Tollefson in Support of lTD's Ronald J. Wilper 
Response to Hi Boise's Motion to Amend 
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Date: 3/18/2011 Fourth Judicial District courr- Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 7 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etal. 
State Of Idaho Transportation Board vs. HI Boise LLC, Mortgage Electronic Registration Systems Inc 
Date Code User Judge 
8/2/2010 AFFD CCSULLJA Affidavit of Robert Jacobs in Response to Hi Ronald J. Wilper 
Boise's Motion to Amend Scheduling Order RE: 
Expert Disclosures 
8/4/2010 MISC CCGARDAL Defendant Hi Boise LLC's Supplemental Expert Ronald J. Wilper 
Disclosures 
8/5/2010 MOSJ CCSULLJA Plaintiff lTD's Motion For Summary judgment Ronald J. Wilper 
Dismissing Claims Based on Alleged Loss of 
Visibility and Increased Noise 
AFFD CCSLlLLJA Affidavit of Mary York in Support of lTD's Motion Ronald J. Wilper 
for Summary Judgment Dismissing Claims Based 
on Alleged Loss of Visibility and Increased Noise 
BREF CCSULLJA Plaintiff lTD's Brief in Support of Motion for Ronald J. Wilper 
Summary Judgment Dismissing Claims Based on 
Alleged Loss of Visibility and Increased Noise 
MOTN CCSULLJA lTD's Motion and Supporting Brief for Leave to Ronald J. Wilper 
File Over-Length Brief in Support of Motion for 
Summary JUdgment Dismissing Claims Based on 
Alleged Loss of Visibility and Increased Noise 
NOHG CCSULLJA Notice Of Hearing Ronald J. Wilpor 
HRSC CCSULLJA Hearing Scheduled (Hearing Scheduled Ronald J. Wilpor 
09/02/2010 04:00 PM) Plaintiff lTD's Motion for 
Summary Judgment Dismissing Claims Based on 
Alleged Loss of Visibility and Increased Noise 
NOTS CCSULLJA Notice Of Service Ronald J. Wilpor 
8/6/2010 BREF CCRANDJD Brief in Support of Motion to Amend Scheduling Ronald ~I. Wilpor 
Order re Expert Deadlines 
AFFD CCRANDJD Second Affidavit of COunsel in Support of Motion Ronald J. Wilpor 
to Amend Scheduling Order re Expert Disclosure 
CERS CCRAI\IDJD Certificate Of Service Ronald J. Wilpor 
NOTS CCRAI'JDJD Notice Of Service Ronald J. Wilpor 
8/9/2010 DCHH DCJOHNSI Hearing result for Hearing Scheduled held on Ronald ~I. Wilpor 
08/09/2010 02:00 PM: District Court Hearing Hek 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Motion to Amend Scheduling 
-500rder 
8/11/2010 ORDR DCJOHNSI Order Allowing Overlength Brief Ronald ~I. Wilper 
8/12/2010 ORDR DCJOHNSI 2nd Amended Order Setting Matter for Trial Ronald ~I. Wilper 
8/13/2010 HRSC CCAMESLC Notice of Hearing (Motion 08/26/2010 04:00 Ronald ~I. Wilpm 
PM) 
8/19/2010 MEMO CCMASTLW Memorandum in Opposition to Motion for Ronald J. Wilper 
Summary Judgment 
MEMO CCSWEECE Hi Boise, LLC's Memorandum In Opposition To Ronald ~I. Wilper 
Motion For a More Definite Statement 
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Date: 3/18/2011 Fourth Judicial District Court- Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 8 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etal. 
State Of Idaho Transportation Board vs. HI Boise LLC, Mortgage Electronic Registration Systems Inc 
Date Code User Judge 
8/19/2010 AFFD CCSWEECE Affidavit In Support Hi Boise LLC's Memorandum 
In Opposition To Motion For Summary Judgment 
Dismissing Claims Based On Alleged Loss Of 
Visibility & Increased Noise 
Ronald J. Wilper 
8/23/2010 NOTS CCMASTLW Notice Of Service Ronald ,I. Wilpl~r 
8/25/2010 BREF MCBIEHKJ Reply Brief in Support of Motion for a More 
Definite Statement 
Ronald J. Wilper 
8/26/2010 DCHH DCJOHNSI Hearing result for Motion held on 08/26/2010 
04:00 PM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:50 
Ronald .J. Wilpler 
RPLY CCGARDAL Plaintiff ITO's Reply Brief in Support of Motion for 
Summary Judgment Dismissing Claims based on 
Alleged Loss of Visibility and Increased Noise 
Ronald J. Wilper 
8/27/2010 MISC CCRANDJD Plaintiff ITO'S Disclosure of Responding Expert 
Witnesses 
Ronald J. Wilper 
Document sealed 
9/2/2010 DCHH DCJOHNSI Hearing result for Hearing Scheduled held on 
09/02/201004:00 PM: District Court Hearing Hell 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Plaintiff ITO's Motion for Summary 
Judgment Dismissing Claims Based on Alleged 
Loss of Visibility and Increased Noise-50 
Ronald J. Wilper 
9/3/2010 NOTS CCRANDJD Notice Of Service Ronald J. Wilper 
MOTN CCWRIGRM Plaintiffs Motion to Exclude Portions of Testimony 
of Defendant HI Boises Expert Witnesses 
Ronald J. Wilper 
NOTH CCWRIGRM Notice Of Hearing (09/17/10 @ 3:00pm) Ronald J. Wilper 
HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled 
09/17/201003:00 PM) Motion to Exclude 
Portions of Testimony 
Ronald J. Wilper 
MOTN CCGARDAL Motion in Limine RE Most Injurious Use Ronald J. Wilper 
MEMO CCGARDAL Memorandum in Support of Motion in Limine Ronald J. Wilper 
MOTN CCGARDAL Motion to File Second Amended Answer to 
Amended Complaint, Counterclaim 
Ronald J. Wilper 
MEMO CCGARDAL Memorandum in Support Motion to File Second 
Amended Answer 
Ronald J. Wilper 
NOHG CCGARDAL Notice Of Hearing 9.17.10 @ 1pm Motion to File 
Second Amended Answer 
Ronald J. Wilper 
MOTN CCGARDAL Motion for Reconsideration Ronald J. Wilper 
AFSM CCGARDAL Affidavit In Support Of Motion for Reconsideration Ronald J. Wilper 
AFCO CCGARDAL Affidavit Of Counsel in Support of Motion to 
Reconsider 
Ronald J. Wilper 
MEMO CCGARDAL Memorandum in Support of Motion to Reconsider Ronald J. Wilper 
NOHG CCGARDAL Notice Of Hearing 9.17.10 @ 1 pm Motions to 
Reconsider and in Limine 
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Date: 3/18/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 9 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etal, 
State Of Idaho Transportation Board vs. HI Boise LLC, Mortgage Electronic Registration Systems Inc 
Date Code User Juqge 
9/3/2010 BREF CCGARDAL Brief in Support of Motion to Exclude Portions of 
Testimony of Expert Witnesses 
Document sealed 
Ronald J. WilpE!r 
AFFD CCGARDAL Affidavit of Mary York in Support of Motion to 
Exclude 
Ronald J. WilpE!r 
Document sealed 
9/7/2010 NOHG CCMASTLW Amended Notice Of Hearing on Motions for 
Reconsideration and In Limine (09/17/10 @ 3:00 
PM) 
Ronald J. WilpE!r 
NOHG CCSULLJA Amended Notice Of Hearing on Defendant Hi 
Boise, LLC's Motion to File a Second Amended 
Answer to Plaintiff's Amended Complaint for 
Condemnation, Counterclaim and Demand for 
Jury Trial (09/17/10 @ 3:00 PM) 
Ronald J. WilpE~r 
NOTS CCWRIGRM Notice Of Service Ronald J. Wilper 
ANSW CCWRIGRM Plaintiffs Answer to Counterclaim of Defendant HI 
Boise LLC 
Ronald J. Wilper 
9/9/2010 NOTC MCBIEHKJ Notice of Withdrawal of Motion to File Second 
Amended Complaint 
Ronald J. Wilper 
MOTN CCHOLMEE Motion to Vacate Trial and Pretrial Deadlines Ronald J. Wilper 
AFFD CCHOLMEE Affidavit of Counsel in Support of Motion Ronald J. Wilper 
MEMO CCHOLMEE Memorandum in Support of Motion Ronald J. Wilper 
NOHG CCHOLMEE Notice Of Hearing Re Motion to Vacate 
9.17.10@3:00PM 
Ronald J. Wilper 
MOTN CCHOLMEE Motion to Shorten Time Ronald J. Wilper 
AFFD CCHOLMEE Affidavit of Counsel in Support of Motion Ronald J. Wilper 
NOHG CCHOLMEE Notice Of Hearing Re Motion to Shorten Time 
9.17.10@3:00PM 
Ronald J. Wilper 
9/10/2010 NOTC CCKINGAJ Notice Vacating Deposition Duces Tecum of Ronald J. Wilper 
Jason Brinkman 
NOTC CCKINGAJ Notice Vacating 30(b)(6) Records Deposition of 
Idaho Transportation Board 
Ronald J. Wilper 
NOTC CCKINGAJ Notice Vacating Deposition Duces Tecum of 
Robert Jacobs 
Ronald J. Wilper 
NOTC CCKINGAJ Notice Vacating 30(b)960 Records Deposition of 
Ada County Highway Dist 
Ronald J. Wilper 
NOTC CCKINGAJ Notice of Vacating Deposition Duces Tecum of 
Bill Clark 
Ronald J. Wilper 
NOTC CCKINGAJ Notice Vacating Deposition Duces Tecum of 
Scott Hodges 
Ronald J. Wilper 
NOTC CCKINGAJ Notice Vacating Deposition Duces Tecum of Evan Ronald J" Wilper 
Reed 
CERS CCKINGAJ Certificate Of Service Re Affidavit of Counsel in Ronald J, Wilper 
Support of Defendant HI Boise LLC's Motion to 
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Date: 3/18/2011 Fourth Judicial District ceurt- Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 10 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etal, 
State Of Idaho Transportation Board vs. HI Boise LLC, Mortgage Electronic Registration Systems Inc 
Date Code User Judge 
9/10/2010 MEMO CCAMESLC Memorandum in Opposition to Exclude Portions 
of Testimony of HI Boise's Expert Witnesses 
Ronald J. Wilpe:r 
BREF CCGARDAL Brief in Opposition to Motion for Reconsideration 
RE Circuity 
Ronald J. Wilpe:r 
AFFD CCGARDAL Affidavit of Jason Brinkman in Support of 
Opposition to Motion to Reconsider Circuity 
Ronald J. Wilpe:r 
AFFD CCGARDAL Affidavit of Robert Jacobs in Support of 
Opposition to Motion to Reconsider RE Circuity 
Ronald J. Wilpe:r 
AFFD CCGARDAL Affidavit of Mary V York in Opposition to Motion to 
Reconsider RE Circuity 
Ronald J. Wilpe:r 
BREF CCGARDAL Brief in Opposition to Motion in Limine RE Most 
Injurious Use 
Ronald J. Wilpe:r 
9/14/2010 NOTS CCWRIGRM Notice Of Service Ronald J. Wilpe:r 
9/15/2010 RPLY CCWRIGRM Defendant HI Boise LLCs Reply Brief in Support 
of Motion in Limine re Most Injurious Use 
Ronald J. Wilpe:r 
RPLY CCWRIGRM Defendant HI Boise LLCs Reply Brief in Support Ronald J. Wilpef 
of Motion for Reconsideration re Circuity 
RPLY CCWRIGRM Plaintiff ITDs Reply Brief in Support of Motion to 
Exclude Portions of Testimony of Defendant HI 
Boise Expert Witnesses 
Ronald J. Wilpef 
BREF CCWRIGRM ITDs Brief in Opposition to Defendant HI Boise 
LLCs Motion to Vacate Trial and Pretrial 
Deadlines 
Ronald J. Wilper 
9/17/2010 DCHH DCJOHNSI Hearing result for Hearing Scheduled held on 
09/17/201003:00 PM: District Court Hearing Hell 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Motion to Exclude Portions of 
Testimony; Mos/Reconsideration & In Limine, 
Motion to Vacate & Motion to Shorten Time-100 
Ronald J. Wilper 
9/21/2010 ORDR DCJOHNSI Order Granting Motion for Summary Judgment 
Dismissing Claims re: visibility/Noise 
Ronald J. Wilper 
I\lOTS CCKINGAJ Notice Of Service Ronald J. Wilper 
9/23/2010 MOTN CCWRIGRM Defendant HI Boise, LLCs Motion for Certification 
or in Alternative for Permissive Appeal 
Ronald J. Wilper 
MEMO CCWRIGRM Memorandum in Support of Motion Ronald J. Wilper 
NOTH CCWRIGRM Notice Of Hearing (10/07/10 @ 4:30pm) Ronald J. Wilper 
HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled 
10/07/201004:30 PM) Motion for Certification 
Ronald J. Wilper 
9/27/2010 ORDR DCJOHNSI Order on Motions Ronald J. Wilper 
9/30/2010 BREF CCWRIGRM Brief in Opposition to Defendants Motion for 
Certification 
Ronald J. Wilper 
10/5/2010 RPLY CCGARDAL Reply Memorandum in Support of Motion for 
Certification 
Ronald J. Wilper 
NOSV CCGARDAL Notice Of Service Ronald J .. Wilper 
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Date: 3/18/2011 Fourth Judicial District ccurt- Ada County User: CCTHIEBJ 
Time: 08:43 AM ROA Report 
Page 11 of 11 Case: CV-OC-2009-03179 Current Judge: Ronald J. Wilper 
State Of Idaho Transportation Board vs. HI Boise LLC, etal. 
State Of Idaho Transportation Board VS. HI Boise LLC, Mortgage Electronic Registration Systems Inc
 
Date Code User JUdge
 
1017/2010 DCHH DCJOHNSI Hearing result for Hearing Scheduled held on Ronald J. Wilper 
10107/201004:30 PM: District Court Hearing Hel< 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Motion for Certification-50 
10/8/2010 HRSC DCJOHNSI Hearing Scheduled (Status 11/16/2010 04:30 Ronald J. Wilper 
PM) 
MISC DCJOHNSI Findings of Fact/Concl. of Law re: Motion for Ronald J. Wilper 
Summary Judgment on Visibility and Noise Claims 
11/24/2010 MISC DCJOHNSI (2) Orders Allowing Permissive Appeal Ronald J. Wilper 
MISC DCJOHNSI (2) JUdgments and Rule 54 b Certificates Ronald J. Wilper 
12/812010 APSC CCLUNDMJ Notice of Appeal To The Supreme Court Ronald J. Wilper 
STAT DCJOHNSI STATUS CHANGED: inactive Ronald J. Wilper 
3118/2011 NOTC CCTHIEBJ Notice Of Transcript Lodged - Supreme Court Ronald J. Wilper 
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FEB 1 9 zom 
J Di\\,';rJ ~'Lt;\i/\Ri\Q, Clerk 
, By FA",:"!:.::" /\ 'Yv\!ONCH 
r:2~~·IJ TY 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO	 ) 














HI BOISE, LLC, a Delaware limited )
 











COMES NOW the Idaho Transportation Board ("Board"), and by through undersigned 
counsel and for a cause of action against Defendants hereby alleges as follows: 
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That Defendant, HI Boise, LLC, is the record owner in fee of the land sought to be 
condemned by the Board. 
II. 
That the Board is lawfully empowered to locate, design, construct, reconstruct, alter, 
extend, repair and maintain state highways or associated facilities at any place within the State of 
Idaho, and has the power and duty to acquire the necessary land and property for rights-of-way, 
turnouts, fills, and excavations for state highway purposes by purchase, condemnation or 
otherwise, and it is the duty of the Board, among other things, to establish, construct, improve 
and maintain a system of state highways within the State of Idaho; that Darrell V Manning, 
Bruce Sweeney, Gary Blick, R. James Coleman, Monte C. McClure, Neil Miller, and Lee 
Gagner now are the duly appointed and qualified acting Idaho Transportation Board of the State 
ofIdaho. 
III. 
That the property sought to be condemned is to be used for a right-of-way to locate, 
design, construct, reconstruct, alter, extend, repair and maintain state highways and associated 
facilities; that said highway is a part and link of the established highway system of the State of 
Idaho; that said highway is to be used for travel by the general public; that the project to be 
constructed upon said land is for the safety, convenience, and utility of the general public; that 
the same will be a state designated public highway or related facility, and the use thereof by the 
public will be a public use; that the land sought to be condemned herein is required for public 
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That the location and survey of said highway and related facilities, as hereinafter 
described, was made by and under the direction of the Board herein, and the same is located in 
such manner as will be most compatible with the greatest public good and the least private 
injury. 
V. 
That the Board by its proper officers, prior to the commencement of this action, sought in 
good faith to purchase from Defendant said property sought to be taken by the Board, and that 
the Board was unable to make any bargain or settlement therefore. 
VI. 
That the property sought to be condemned is part of a larger parcel, Parcel 105. 
VII. 
That the property sought to be condemned is now surveyed, located and shown upon the 
official plat of 1-84, Vista Avenue Interchange, Project No. A009(818), of the Highway Survey 
Project Plans located on file in the office of the Idaho Transportation Department, Ada County, 
State of Idaho, and is described in Exhibit "A" attached hereto and by this reference made a part 
hereof, and in Exhibit "B" attached hereto and by this reference made a part hereof. 
VIII. 
That the general route of the highway for which the property is sought to be condemned 
IS as shown upon the official project plans a copy of which are located at the Idaho 
Transportation Department District 3 Office, Ada County, Idaho. 
IX. 




   
      
   
   
     
    
  
   
 
     
 
    
    
 
    
 
issued an Order of Condemnation; a copy of the Board Order of Condemnation which is attached 
as Exhibit "C". 
X. 
That the termini of the centerline of the highway for which the property herein described 
is sought to be condemned is Station 24+48.34 Left (south end of property limit) to 24+82.45 
Right (north end of the property limit) of the aforesaid project plans. 
XI. 
That for all the reasons stated herein, it is necessary for the Board to condemn the 
property located in Parcel No. 105, as more particularly described in Exhibit A and B in fee 
simple absolute and obtain a temporary easement as to Parcel No. 105, as more particularly 
described in Exhibit A and B. 
WHEREFORE, the Board prays for judgment as follows: 
1.	 That the rights to the property described herein be condemned in fee simple absolute; 
2.	 That the damages accruing to Defendant by reason of the condemnation of the real 
property described in this Complaint be assessed; 
3.	 That the rights of the parties hereto be fully determined; 
4.	 That a final order of condemnation and other appropriate orders and judgment be 
entered herein as provided by law; and 
5.	 That the Board has such other and further relief as to the Court may appear just and 
equitable in the«: 





    
. 
  
   
  
































A PARCEL OF LAND FOR ADDITIONAL RIGHT-OF-WAY FOR VISTA AVENUE
 
LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 28, TOWNSHIP 3
 
NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE CITY, ADA
 
COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBED AS FOLLO\NS;
 
COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N.,
 
R.2E., B.M., THENCE S 89°51'59" W 81.06 FEET ALONG THE NORTH LINE
 




ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING:
 




THENCE S 13°28'22" W 75.08 FEET TO A POINT (STATION VISTA 26+86./'5);
 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10);
 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID
 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10'38",
 
A TANGENT OF 30.82 FEET AND A CHORD BEARING S 14°47'47" W 61.64
 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46);
 
LEAVING THE CENTERLINE OF VISTA AVENUE:
 
THENCE S 74°36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST
 
RIGHT-OF-WAY OF SOUTH VISTA AVENUE (STATION VISTA 25+82.45,
 
37.49' RT); THE REAL POINT OF BEGINNING OF THIS DESCRIPTION;
 
THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE
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THENCE 124.38 FEET ALONG A NON-TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTA ANGLE OF 
02°20'25", A TANGENT OF 62.20 FEET AND A CHORD BEARING 
S 16°35'24" W 124.37 FEET TO A POINT ON A CURVE (STATION VISTA 
24+58.10, 45.00' RT); 
THENCE S 1r45'37" W 10.08 FEET TO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE N 69°05'59" W 5.73 FEET TO A POINT ON THE EXISTING EAST 
RIGHT-OF-WAY OF SOUTH VISTA AVENUE (STATION VISTA 24+48.34, 
39.28' RT) 
THENCE N 15°54'22" E 135.71 FEET TO THE REAL POINT OF BEGINNIr..IG 
OF THIS DESCRIPTION. 
SAID PARCEL CONTAINS 960 SQUARE FEET AND 0.022 ACRES, MORE OR 
LESS. 
See Page 3 of 5 Condemnation Exhibit 

























TWO PARCELS OF LAND FOR CONSTRUCTION EASEMENTS FOR VISTA
 
AVENUE LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 28,
 
TOWNSHIP 3 NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE
 






COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N.,
 
R.2E., B.M., THENCE S 89°51'59" W 81.06 FEET ALONG THE NORTH LINE
 




ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING:
 




THENCE S 13°28'22" W 75.08 FEET TO A POINT (STATION VISTA 26+E:6.75);
 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10);
 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID
 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10'38",
 
A TANGENT OF 30.82 FEET AND A CHORD BEARING S 14°47'47" W 6'1.64
 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46);
 
LEAVING THE CENTERLINE OF VISTA AVENUE:
 
THENCE S 74°36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST
 




THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE
 






































25+80.63,45.00' RT.); THE REAL POINT OF BEGINNING OF THIS 
DESCRIPTION; 
THENCE 124.38 FEET ALONG A NON-TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTA ANGLE OF 
02°20'25", A TANGENT OF 62.20 FEET AND A CHORD BEARING 
S 16°35'24" W 124.37 FEET TO A POINT ON A CURVE (STATION VISTA 
24+58.10, 45.00' RT); 
THENCE S 1]045'37" W 10.08 FEET TO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE S 69°05'59" E 5.01 FEET TO A POINT (STATION VISTA 24+47.ni, 
50.00' RT) ; 
THENCE N 1]045'37" E 9.96 FEET TO A POINT (STATION VISTA 24+57.711, 
50.00' RT) ; 
THENCE S 72°14'23" E 42.77 FEET TO A POINT (STATION VISTA 24+57.,'1, 
92.77' RT) ; 
THENCE N 11°06'32" E 8.63 FEET TO A POINT (STATION VISTA 24+66.03, 
91.78' RT); 
THENCE N 04°58'34" W 47.62 FEET TO A POINT (STATION VISTA 25+08.95, 
73.80' RT) ; 
THENCE N 73°00'30" W 23.80 FEET TO A POINT ON A CURVE (STATION 
VISTA 25+09.03, 50.00' RT); 
THENCE 71.58 FEET ALONG A NON-TANGENT CURVE TO THE LEFT, SI\ID 
CURVE HAVING A RADIUS OF 3050.00 FEET, A DELTA ANGLE OF 01°20'41", 
A TANGENT OF 35.79 FEET AND A CHORD BEARING N 16°05'55" E 71.58 
FEET TO A POINT ON A CURVE (STATION VISTA 25+79.42,50.00' RT); 
THENCE N 60°48'02" W 5.15 FEET TO THE REAL POINT OF BEGINNING OF 
THIS DESCRIPTION. 
SAID EASEMENT CONTAINS 0.057 ACRES, MORE OR LESS. 
See Page 3 of 5 Condemnation Exhibit 
EASEMENT 2 




















ALONG THE WEST LINE OF SAID SECTION 2"7 THE FOLLOWING: 
THENCE S 00°22'44" E 1328.34 FEET TO THE 1/16 CORNER COMMON TO 
SECTIONS 28 AND 27; 
THENCE S 00°27'50" E 326.53 FEET TO A POINT ON THE CONTROL LINE 
OF 1-84 (STATION 1-84 2828+10.99); 
THENCE N 70°38'50" W 80.75 FEET ALONG THE CONTROL LINE OF 1-84 TO 
A POINT (STATION 1-842827+30.24); 
THENCE N 19°21'10" E 292.48 FEET TO A POINT ON THE EXISTING SOUTH 
RIGHT-OF-WAY OF 1-84 (STATION 1-842827+30.24,292.48' LT), THE REAL 
POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE N 45°29'32" E 10.00 FEET TO A POINT (STATION 1-842827+34.64, 
301.46' LT); 
THENCE S 44°30'28" E 199.63 FEET TO A POINT (STATION 1-842929+13.86, 
213.51' LT); 
THENCE S 54°55'41" E 302.01 FEET TO A POINT (STA. 1-842832+04.58, 
131.69' LT); 
THENCE S 66°50'22" E 264.66 FEET TO A POINT (STATION 1-842834+68.'65, 
114.11' LT); 
THENCE S 00°29'56" W 10.84 FEET TO A POINT ON THE EXISTING NORTH 
RIGHT-OF-WAY OF 1-84 (STATION 1-842834+72.15,103.86' LT); 
ALONG THE NORTH RIGHT-OF-WAY OF 1-84 THE FOLLOWING: 
THENCE N 66°50'22" W 269.88 FEET TO A POINT (STATION 1-842832+02.87, 
121.78' LT); 
THENCE N 54°55'41" W 303.96 FEET TO A POINT (STA. 1-842829+10.27, 
204.13' LT); 
THENCE N 44°30'28" W 200.55 FEET TO THE REAL POINT OF BEGINNING 









































































SHEET 2 OF 
KEY NUMBER 09818 
TOT AL OWNERSHIP MAP 
1-84 VISTA AVENUE 
INTERCHANGE 
Parcel 105. 1.0. 44199 
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PROJECT NO. 1-84 VISTA AVENUE COUNTY ADA i) INTERCHANGE KEY NUMBER 09818 l\l ~ A009(818) Parcel 105. 1.0. 44199 
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SECTION zaL E G E N 0
 
A009(818) PARCEL NO. 105
 
RECORD OWNER: HI BOISE LLC PARCEL 1.0. NO. 44199
 
TOTAL CONTIGUOUS OWNERSHIP 9.150 Ac.
 
NEW ROW ACQUISITION , 0.022 Ac.
 
REMAINDER I I 9.128 Ac.
 
TEMPORARY EASEMENT 0.234 Ac.
 
I ! ICONTROL or CENTER LINE
 
FUll ACCESS CONTROL V
 
TEMPORARY EASEMENT -T---T---T-­
ROW LINE PROPOSED R/W
 




EXISTING FUll ACCESS CONTROL V 
DESIGNEDREVISIONS SCALES SHOWN IDAHOG. SehumacherNO. DATE BY DESCRIPTION ARE F"OR II" X 17" 
DESIGN CHECKED TRANSPORTATIOr PRINTS ONLY r. F, 
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RECORD OWNER: HI BOISE LlC 
PARCEL NO. 105 
PARCEL 1.0. NO. 44199 
I 
>. 
TOTAL CONTIGUOUS OWNERSHIP 











CONTROl or CENTER LINE 
FUll ACCESS CONTROl ---v-----­
TEMPORARY EASEMENT -T- - -T- - -T-­
ROW LINE PROPOSED --- R/W -----­
ROW LINE EXISTING --- R/W -----­
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1 INCH - 40 FEET 
20 
RIGHT OF WAY PLANS 
1-84, VIST A AVENUE 
INTERCHANGE 
Parcel 105. J.D. 44199 
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A009(818) PARCEL NO. 105 
RECORD OWNER: HI BOISE LLC PARCEL 1.0. NO. ·~4199 
TOTAL CONTIGUOUS OWNERSHIP 9.150 Ac. 
NEW ROW ACQUISITION 0.022 Ac. 
REMAINDER 9.128 Ac. 
TEMPORARY EASEMENT I· 0.234 «c, 
CONTROL or CENTER LINE 
FULL ACCESS CONTROL 
TEMPORARY EASEMENT 
•• 0.__••• R/W -_...••••._-- ..••_ .•..•ROW LINE PROPOSED 
ROW I.INE EXISTING ---- R/W ----- ­
PROPERTY LINE ---- P/L ----- ­
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RIGHT OF WAY PLANS 
1-84 VISTA AVENUE 
INTERCHANGE 
Porcel105, 1.0. 44199 
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HI Boise LLC 
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ORDER OJ' CONDEMNATION
 
PROJECr NO.:	 AOO9 (118) PARCELNO.: 105 
R1GHWAY:	 IDtentate 84 PARCEL ID: 44199 
Vista lntacbIuae 
Boise, Idaho 
COtJNTY:	 Ada KEY NO.: 09811 
RECORD OWNER(S):	 HI. BoiIe, LLC 
410'IIt Awaue,"30 
New York,NY 10022 
The Board. baviDI coasiclaecl die report IDd recommendations of the S1ate HiPway 
AcIJDinisnSor II1d havioa cIuIy COIIIidered die matter. fiDds: 
1.	 11uIt the above ~ project is forhip..y purpoICIlDd is forIII impJO\IUMIlt tel • 
BeCtioD of tileState Hipwa)' System in the locatiOll noted above. 
2. 11B die ri&bt4way DeCIlII.ry for the propoeed project COIlSiIIa in 1*1 of ca1aiD ft. 
property located ill the county u DOteclIbove lad which property has been designatlld 
BOd shown • the above J)IRlCl number OIl the pllDS of said project DOW on file in tbe 
office oftbe Idaho TrIDIpOI1a1ion Depertmeilt. 
3.	 That the puaI 10 -pated IDd shown OIl I8id project pJIIIs are nece.llry to tile 
~ of Aidproject.lIldthe COIlItrUCtioa of said project is impossible without tbe 
aquisitio.o ofsaid pIIIul. 
4.	 'J'hM the record owna<a). 8CCCIdina 10 • PreIiani.-y TItle Report DOW OIl file in the 
office of the IdIIIo TnIIJIPOIfatioo J)epmtmem, of the p8I'CellO cIesipated and shownI. 
sUd JllQject ,...... Ullted above. Any eocumbnnces 01' liens of record pertinem to 
tbc pucd so dcsiplal arc u let fildb in aiel tide n:port. Any otherknown c::18iDuIna to 
the pmpedy • dererminod by ~ of leprOMWdiWI oftbi. Departmcot are IS 
set forth abaft. 
s.	 That the IdIbo TJ'IIIII)OItMioD J)qMa1WeUl his, by 8Dd 1hrouab its NpR~ IOUIbt 
in good faith 10 miw II • IettIemenl with the n:eorcI 0WDeIS, as 10 the value of ..Id 
(incIudiDg the improYCmcata 1hereoo) rapreIeDted by die d:nmentioned .-eel. aodbu 
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Project No. A.., (Ill) 
KeyN.. Ml18 
ParaI No.. 115 
Pan:eI mNo.. 44199 
NOW TIIFREFORE, IT IS HEREBY ORDERED 1bat the acquisitiOll of the I8Dd berlrin 
described is necc_ry to the comtnJctioD _ maintenance ofaid biahwaY project. 
IT IS FURnmR ORDEREDthat the Idaho TmnspoIt8doa I)epaJtnMlnt shall acquire the ha~ 
desipIIed reelpropeJty tbrouab thepowa' of~ domaiD. 
Damd 1hfs _ day of Febnw'y. 2009. 
.~~
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FEB 1 9 2009 
.1. DAVID Ni\\ffY;t,jO, eif:'ri', 
LAWRENCEG. WASDEN 6", PATHk-:lf\ t- DVV()r~ ~h 
ATTORNEY GENERAL 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 














HI BOISE, LLC, a Delaware limited ) 
liability company and MORTGAGE ) 
ELECTRIC REGISTRATION SYSTEMS, ) 




NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. THE 
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE 
UNLESS YOU RESPOND WITHIN TWENTY (20) DAYS. READ THE INFORMATION 
BELOW: 
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- - ----------





YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an appropriate 
written response must be filed with the above designated Court within twenty (20) days after 
service of this Summons on you. If you fail to so respond, the Court may enter judgment against 
you as demanded by the Plaintiff in the Complaint. 
A copy of the Complaint is served with this Summons. If you wish to seek the advice or 
representation by an attorney in this matter, you should do so promptly so that your written 
response, if any, may be filed in time and other legal rights protected. 
An appropriate written response requires compliance with Rule lO(a)(l) and other Idaho 
Rules of Civil Procedure and shall also include: 
1. The title and number of this case. 
2. If your response is an Answer to the Complaint, it must contain admissions or 
denials of the separate allegations of the Complaint and other defenses you may claim. 
3. Your signature, mailing address and telephone number, or the signature, mailing 
address and telephone number of your attorney. 
4. Proof of mailing or delivery of a copy of your response to Plaintiffs attorney, as 
designated above. 
To determine whether you must pay a filing fee with your response, contact the Clerk of 
the above-named Court. ~---­
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Slale of Idaho AQ 109018600 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL NO._. _ 
AM Fll~t"~~7!t-PAULKIME 
STEVEN M. PARRY FEB jl 9 2009Deputy Attorney General 
Idaho Transportation Department J. DAVID NAVARRO, Cler~ 
3311 West State Street By J. FIANOALL 
DEJ'UTV
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO 
TRANSPORTATION BOARD, 
) 




) LIS PENDENS 
vs. ) 
) 
HI BOISE, LLC, a Delaware limited ) 
liability company and MORTGAGE ) 
ELECTRIC REGISTRAnON SYSTEMS, ) 




NOTICE IS HEREBY GIVEN that an action has been commenced in the District Court 
of the Fourth Judicial District of the State of Idaho, in and for the County of Ada, by the above-
named Plaintiff and against the above-named Defendants, for the purpose of condemning a right-
of-way for state highway purposes, and the premises described in said Complaint and affected by 





























this action is situated in Ada County, State of Idaho, and is more particularly described as 
follows: 
See Exhibit "A" attached hereto and 
by reference made a part hereof. 
rei f;b-~ 
DATED this _(_( day of February, 2009. 
~~.~~--
PAULKIME 
Deputy Attorney General 
State of Idaho ) 
: ss. 
County of Ada ) 
On this r91'f.... day of February, 2009, before me, the undersigned, a Notary Public in and 
for said State, personally appeared Paul Kime, known to me to be the person whose name is 
subscribed to the within and foregoing instrument, and acknowledged to me that he executed the 
same. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 
~~rldahO
 
Residing at Ada County 
My Commission Expires: December 5,2011 
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A PARCEL OF LAND FOR ADDITIONAL RIGHT-OF-WAY FOR VISTA AVENUE
 
LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 28, TOWNSHIP 3
 
NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE CITY, ADA
 
COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS;
 
COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N.,
 
R.2E., B.M., THENCE S 89°51'59" W 81.06 FEET ALONG THE NORTH LINE
 




ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING:
 




THENCE S 13°28'22" W 75.08 FEET TO A POINT (STATION VISTA 26+86.n»;
 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10);
 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SA.ID
 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10'38",
 
A TANGENT OF 30.82 FEET AND A CHORD BEARING S 14°47'47" W 61.64
 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46);
 
LEAVING THE CENTERLINE OF VISTA AVENUE:
 
THENCE S 74°36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST 
RIGHT-OF-WAY OF SOUTH VISTA AVENUE (STATION VISTA 25+82.45, 
37.49' RT); THE REAL POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE 































THENCE 124.38 FEET ALONG A NON-TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTA ANGLE OF 
02°20'25", A TANGENT OF 62.20 FEET AND A CHORD BEARING 
S 16°35'24" W 124.37 FEET TO A POINT ON A CURVE (STATION VISTA 
24+58.10, 45.00' RT); 
THENCE S 1r45'37" W 10.08 FEET TO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE N 69°05'59" W 5.73 FEET TO A POINT ON THE EXISTING EAST 
RIGHT-OF-WAY OF SOUTH VISTA AVENUE (STATION VISTA 24+48.34, 
39.28' RT) 
THENCE N 15°54'22" E 135.71 FEET TO THE REAL POINT OF BEGINNING 
OF THIS DESCRIPTION. 
SAID PARCEL CONTAINS 960 SQUARE FEET AND 0.022 ACRES, MORE OR 
LESS. 
See Page 3 of 5 Condemnation Exhibit 



























TWO PARCELS OF LAND FOR CONSTRUCTION EASEMENTS FOR VISTA 
AVENUE LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 28, 
TOWNSHIP 3 NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE 
CITY, ADA COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBED AS 
FOLLOWS; 
EASEMENT 1 
COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N.,
 
R.2E., B.M., THENCE S 89°51 '59" W 81.06 FEET ALONG THE NORTH LINE
 




ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING:
 




THENCE S 13°28'22" W 75.08 FEET TO A POINT (STATION VISTA 26+86.75);
 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10);
 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID
 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10'38",
 
A TANGENT OF 30.82 FEET AND A CHORD BEARING S 14°47'47" \JV 61.134
 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46);
 
LEAVING THE CENTERLINE OF VISTA AVENUE:
 
THENCE S 74°36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST
 




THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE
 

































25+80.63,45.00' RT.); THE REAL POINT OF BEGINNING OF THIS 
DESCRIPTION; 
THENCE 124.38 FEET ALONG A NON-TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTA ANGLE OF 
02°20'25", A TANGENT OF 62.20 FEET AND A CHORD BEARING 
S 16°35'24" W 124.37 FEET TO A POINT ON A CURVE (STATION VISTA 
24+58.10,45.00' RT); 
THENCE S 1r45'37" W 10.08 FEET TO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE S 69°05'59" E 5.01 FEET TO A POINT (STATION VISTA 24+47.75, 
50.00' RT) ; 
THENCE N 1r45'37" E 9.96 FEET TO A POINT (STATION VISTA 24+57.71, 
50.00' RT) ; 
THENCE S 72°14'23" E 42.77 FEET TO A POINT (STATION VISTA 24+57.71, 
92.77' RT) ; 
THENCE N 11°06'32" E 8.63 FEET TO A POINT (STATION VISTA 24+66.03, 
91.78' RT); 
THENCE N 04°58'34" W 47.62 FEET TO A POINT (STATION VISTA 25+08.9!5, 
73.80' RT) ; 
THENCE N 73°00'30" W 23.80 FEET TO A POINT ON A CURVE (STATION 
VISTA 25+09.03, 50.00' RT); 
THENCE 71.58 FEET ALONG A NON-TANGENT CURVE TO THE LEFT, SAID 
CURVE HAVING A RADIUS OF 3050.00 FEET, A DELTA ANGLE OF 01°20'41", 
A TANGENT OF 35.79 FEET AND A CHORD BEARING N 16°05'55" E 71.58 
FEET TO A POINT ON A CURVE (STATION VISTA 25+79.42, 50.00' RT); 
THENCE N 60°48'02" W 5.15 FEET TO THE REAL POINT OF BEGINNING OF 
THIS DESCRIPTION. 
SAID EASEMENT CONTAINS 0.057 ACRES, MORE OR LESS. 
See Page 3 of 5 Condemnation Exhibit 
EASEMENT 2 















ALONG THE WEST LINE OF SAID SECTION 27 THE FOLLOWING: 
THENCE S 00°22'44" E 1328.34 FEET TO THE 1/16 CORNER COMMON TO 
SECTIONS 28 AND 27; 
THENCE S 00°27'50" E 326.53 FEET TO A POINT ON THE CONTROL LINE 
OF 1-84 (STATION 1-842828+10.99); 
THENCE N 70°38'50" W 80.75 FEET ALONG THE CONTROL LINE OF 1-84 TO 
A POINT (STATION 1-842827+30.24); 
THENCE N 19°21'10" E 292.48 FEET TO A POINT ON THE EXISTING SOUTH 
RIGHT-OF-WAY OF 1-84 (STATION 1-842827+30.24,292.48' LT), THE REAIL 
POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE N 45°29'32" E 10.00 FEET TO A POINT (STATION 1-842827+34.64, 
301.46' LT); 
THENCE S 44°30'28" E 199.63 FEET TO A POINT (STATION 1-84 2929+13.86, 
213.51'LT); 
THENCE S 54°55'41" E 302.01 FEET TO A POINT (STA. 1-842832+04.58, 
131.69' LT); 
THENCE S 66°50'22" E 264.66 FEET TO A POINT (STATION 1-842834+68.65, 
114.11' LT); 
THENCE S 00°29'56" W 10.84 FEET TO A POINT ON THE EXISTING NORTH 
RIGHT-OF-WAY OF 1-84 (STATION 1-842834+72.15,103.86' LT); 
ALONG THE NORTH RIGHT-OF-WAY OF 1-84 THE FOLLOWING: 
THENCE N 66°50'22" W 269.88 FEET TO A POINT (STATION 1-84 2832+02.B7, 
121.78' LT); 
THENCE N 54°55'41" W 303.96 FEET TO A POINT (STA. 1-842829+10.27, 
204.13' LT); 
THENCE N 44°30'28" W 200.55 FEET TO THE REAL POINT OF BEGINNING 



















AFFIDAVIT OF SERVICE"-' t'tO.----:----Fjt-_£i>-----*--..........-­
A.M.jf).i!9-­ -v 
County of Ada Dlstrict Court 
HAR 1 . ~ .. ~,:, 
Case Number: CV-OC-0903179 
Plaintiff:
 






HI Boise, LLC, a Delaware limited liability company, et al.
 
Received by InfoNation, Inc. on the 25th day of February, 2009 at 12:42 pm to be served on Mr. R. K. Arnold III,
 
8201 Greensboro Drive, Suite 350, McLean, VA 22102.
 
I, Giorismel Portillo, being duly sworn, depose and say that on the 3rd day of March, 2009 at 12:17 pm, I:
 
served a CORPORATION by delivering a true copy of the SUMMONS, COMPLAINT (WITH EXHIBITS) and LIS
 
PENDENS to: Joseph Patry as Counsel for R. K. Arnold, at the address of: 1818 Library St., Suite 300,
 
Reston, VA 20190, and informed said person of the contents therein, in compliance with state statutes.
 








STATE OF VIRGINIA 
COUNTY OF FAIRFAX 
Subscribed and Sworn to before me on the 4th day of 
March, 2009 by the affiant who is personally known to 
me. 













Our Job Serial Number: 2009000544 
Copyright © 1992-2006 Database Services, Inc • Process Servers Toolbox V6.2u 
Notary Registration Number: 000041
-
.;o.1t~-·F:lED------·----···
fJ\M I .......__, /1, ......" __ .••.•••••-- ­ .... 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COU1'JTY OF ADA 






HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 





















COMES NOW the Plaintiff and moves this Honorable Court that Plaintiff be placed in 
possession of and have the use of the property described and set forth in Plaintiffs Complaint on 
file in this action pending a final determination of these proceedings. 
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DATED this LL day of March, 2009. 
PAULKIME 
Deputy Attorney General 
CERTIFICATE OF SERVICE 
tt-
I HEREBY CERTIFY that on the ~ day of March, 2009, I caused a copy of the above 
to be served to: 
Timothy Tyree DU.s. Mail 
Hawley Troxell Ennis and Hawley LLP DHand Delivered 
877 Main Street, Suite 1000 DOvernight Mail 
Boise, ID 83702 lAtelecopy (Fax) 3Lf). ~ 3%,;2. ~ 
Mortgage Electronic Registration Systems, Inc.	 DU.s. Mail C' 
BRand Delivered ~ ?roc~ss c)a-rl!~-t'"1818 Library Street, Suite 300 
Reston, VA 20190 DOvernight Mail 




Idaho Department of Transportation 













.,1, r~,,~V!D NA\lM~RO. L'ier:' 
'ltv /\. :~1A RC t \~LAWRENCE G. WASDEN 
ATTORJ'IEY GENERAL 
PAUL KIME 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 






HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 


















Case No. CV OC 0903179 
NOTICE OF HEARU'IG
 
DATE: April 13, 2009 
TIME: 1:30 p.m. 
TO:	 THE ABOVE-NAMED DEFENDANTS AND THEIR ATTORNEY OF RECORD: 
HI Boise, LLC AND Mortgage Electronic Registration Systems, Inc.: 






























YOU ARE HEREBY NOTIFIED that Plaintiffs Motion for Possession in the above-
entitled cause will be called up for hearing before this Court in Boise, Idaho, on the 13th day of 
April, 2009, at the hour of 1:30 p.m., or as soon thereafter as counsel may be heard. 
, 
DATED this I ( tJ;'of March, 2009. 
/7 /c» ~L 
PAUL KIME--j1~--=..::....--+----
Deputy Attorney General 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ///1-. day of March, 2009, I caused a copy of the above 
to be served to: 
Timothy Tyree Du.s. Mail 
Hawley Troxell Ennis and Hawley LLP DHand Delivered 
877 Main Street, Suite 1000 D9vernight Mail 
Boise, ID 83702 0Telecopy (Fax) 342-3829 
Mortgage Electronic Registration Systems, Inc. DY.S. Mail 
1818 Library Street, Suite 300 [!JHand Delivered b'j r;" ~C55 S:e-,. .... e-»: 
Reston, V A 20190 DOvemight Mail 
DTelecopy (Fax) (703) 748-0183 
Legal Assistant 
Idaho Department of Transportation 
NOTICE OF HEARING - Page 2 
000045
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LAWRENCE G. WASDEN 
ATTORNEY GENERAL J. LJ,..., ~ ' .;HO, Clerk 
f:I\I KAlHy J. BIEHL 
OEPutv 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB#2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 




) ANOTHER SUMMONS 
vs. ) 
) 
HI BOISE, LLC, a Delaware limited )
 











NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. THE 
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE 
UNLESS YOU RESPOND WITHIN TWENTY (20) DAYS. READ THE INFORMATION 
BELOW: 


























YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an appropriate 
written response must be filed with the above designated Court within twenty (20) days after 
service of this Summons on you. You are required to appear and show cause why the property 
identified in the Complaint should not be condemned as prayed for in the Complaint. If you fail 
to so respond, the Court may enter judgment against you as demanded by the Plaintiff in the 
Complaint. 
A copy of the Complaint is served with this Summons. Further, a general description of 
your property and an aerial zoning map is attached hereto as Exhibit 1. The purpose of the 
condemnation proceeding in this action is to widen Interstate 1-84 immediately adjacent to 
Defendant's property, construct a sound wall along Defendant's southern boundary, condemn a 
portion of Defendant's property located adjacent to Vista Avenue, Boise, Idaho, and obtain two 
(2) temporary construction easements as identified in the Complaint. Please review the attached 
complaint for a more accurate description of the portions of Defendant's property subject to this 
action. 
If you wish to seek the advice or representation by an attorney in this matter, you should 
do so promptly so that your written response, if any, may be filed in time and other legal rights 
protected. 
An appropriate written response requires compliance with Rule IO(a)(l) and other Idaho 
Rules of Civil Procedure and shall also include: 
1. The title and number of this case. 
2. If your response is an Answer to the Complaint, it must contain admissions or 















3. Your signature, mailing address and telephone number, or the signature, mailing 
address and telephone number of your attorney. 
4. Proof of mailing or delivery of a copy of your response to Plaintiffs attorney, as 
designated above. 
To determine whether you must pay a filing fee with your response, contact the Clerk of 
the above-named Court. 








Ada County Assessor Page 1 of 1 
Ada County Assessor 
Land Records/GIS 
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2008 Property Details for Parcel S1027233605 
2008 II [ Change Year 
[6m:KtQP'lL~§1 $§archJ [ErLDL\iieW] 
Details Valuation Tax Districts Taxes Characteristics 
Parcel: S1027233605 
Year: 2008 
Zone Code: C-20 
Total Acres: 9.15 
Tax Code Area: 01-6 
Property Description: 
PAR #3605 OF NE4NE4 SEC 28 
s OF W2NW4 & ALL VAC ST ADJ 
SEC 27 3N 2E 
'1223225 S 233600 C 3053000435C 
___V_iew Interactive Map of this Parcel 
Address: 3300 S VISTA AVE BOISE, 1083705 
Subdivision: 3N 2E 27 
Land Group Type: SECT 
Township/Range/Section: 3N2E27 
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[This map is a user generated sialic output from an Internet mappmq site and is for general 
I ~~r~rence only. Data layers that appear on tbis map mayor may not be accurate. currem, or !otherwise reliable. THiS MAP IS NOT TO BE USED FOR NAVIGATION. 
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LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB#2153 
Counsel for Board 
J. DAVID NAVARI10 Clerk 
ByKATHY .1. BlEH; .• 
DEPUTy ~ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation 
Defendants. 
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) AFFIDA VIT OF ACKNOWLEDGEMENT 













County of Ada )
 
Timothy Tyree of the firm Hawley, Troxell, Ennis, & Hawley, LLP being first duly 
sworn upon oath, deposes and says: 
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That I am the attorney for the Defendant, HI Boise, LLC in the above-entitled action. 
Your Affiant hereby acknowledges service and receipt of a copy of an Another 
. -?;i[. 




DATED this ~ day of March, 2009.
 
Y YREEof 
Hawl , roxell, E s, and Hawley, LLP ­
Attorney for Defendant, HI Boise, LLC 
t-1..tlYC l. *"""1.1.­
SUBSCRIBED AND SWORN to before me this ~day of-FebfUfH')', 2009. 
i 
NARYPU:tdi?­
Residing at ---"':&"-=.0J....:lS=-.;c=---_--=-:­ Idaho 
My Commission expires 3l-U Z-OIS 
, I 
to be served to: 
Paul Kime 
Deputy Attorney General 
Idaho Transportation Department 
PO Box 7129 




~lecopy (Fax) 334-4498 
Mortgage Electronic Registration Systems, Inc. ~.S.Mail 
1818 Library Street, Suite 300 DHand Delivered 
Reston, VA 20190 DOvernight Mail 
DTelec (Fax) 
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HI BOISE, LLC, a Delaware limited )
 












On February 19, 2009, the Plaintiff, Idaho Transportation Department (lTD), filed a 
condemnation action against the Defendants, HI Boise, LLC and Mortgage Electronic 
Registration Systems, Inc. The purpose of this memorandum is to discuss lTD's compliance 
with i.c. § 7-721. 
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lTD filed a Motion for Possession on March 12, 2009 and the matter is set for hearing 
before the Court on April 13,2009. 
At the possession hearing, lTD intends to put on testimony as to the following facts. As 
part of the Vista Avenue Interchange Project, lTD will be widening Vista Avenue in the area in 
front of HI Boise LLC's business, the Holiday Inn. As part of the widening project, lTD will 
need to condemn a strip of land belonging to Defendant in order to install a new sidewalk, as 
well as a temporary easement in the same general area, for purposes of rebuilding the driving and 
parking areas immediately adjacent to the strip of property sought to be condemned. In addition, 
ITO is widening Interstate 84 to the south of the Holiday Inn. As a result of widening the 
interstate, lTD is required by the Federal Highway Administration (FHWA) to construct a 
soundwall within the right of way between the interstate and the Holiday Inn. To facilitate the 
construction of the sound wall, lTD needs an additional temporary easement between the 
northern side of the wall and the remainder of Defendant's property. 
ARGUMENT 
I.C. § 7-721(2) provides the factors that the Court needs to determine: 
(2) At the hearing the court shall first determine whether or not plaintiff (a) has 
the right of eminent domain, (b) whether or not the use to which the property is to 
be applied is a use authorized by law, (c) whether or not the taking is necessary to 
such use, and (d) whether or not plaintiffhas sought, in good faith, to purchase the 
lands sought to be taken and the court shall enter an order thereon which shall be 
a final order as to these issues and an appeal may be taken therefrom; provided, 
however, no appeal therefrom shall stay further proceedings. 
A. The State Possesses the Right of Eminent Domain. 
The first element required to be satisfied by the State under Idaho Code § 7-721(2) is that 
the State has the right of eminent domain. I.C. § 7-72l(2)(a). 





















  I ( )
  
The right of eminent domain is a sovereign right which may be used for those purposes 
authorized by the Idaho Constitution or by the Idaho Legislature, if not restricted by the 
Constitution. Payette Lakes Water & Sewer Dist., 103 Idaho 717, 718, 653 P.2d 438, 439 (1982) 
(quoting Bassett v. Swenson, 51 Idaho 256, 262, 5 P.ld 722, 725 (1931)). The Idaho Legislature 
granted the Idaho Transportation Board the power to exercise the right of eminent domain. I.C. 
§ 40-311(1). Idaho Code § 40-311(1) provides that the Idaho Transportation Board possesses the 
authority to purchase, condemn, or otherwise acquire real property, in fee or in any lesser estate 
or interest, for those purposes deemed necessary by the Board for present or future highway 
purposes. i.c, § 40-311(1); State v. Fonburg, 80 Idaho 269,275-76,328 P.2d 60,62-63 (1958) 
(referring to then r.c. § 40-120(9), which is now codified at I.C. § 40-311 (2)). 
Under the express grant of power by the Idaho Legislature, the State possesses the right 
of eminent domain for the purpose of widening Interstate 1-84, and widening Vista Avenue. 
B.	 The Use to Which the Property Sought to be Condemned is to be Put is 
Authorized by Law. 
The second element to be satisfied by the State is that the use to which the property is to 
be applied is a use authorized by law. I.C. § 7-721(2)(b). This question is a matter of law to be 
decided by the Court. Washington Water Power Co. v. Waters, 19 Idaho 595, 610, 115 P. 682, 
687 (1911). 
The Idaho Constitution expressly authorizes the exercise of the right of eminent domain 
for public uses. Idaho Const. art. I, § 14; art. XI, § 8. The Idaho Legislature enumerated public 
uses for which the right of eminent domain may be exercised, including uses for "roads, streets, 
alleys, and all other public uses for the benefit of the state or of any county, incorporated city or 
the inhabitants thereof." I.C. § 7-701(2); Fonburg, 80 Idaho at 276,328 P.2d at 63. 
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The Defendant's property is sought by the State to be used in conjunction with the 
widening of Vista Avenue, which is a use authorized by law as required under Idaho Code § 7­
721(2)(b). 
C. The Property Sought to be Condemned is Necessary to the Widening	 of Vista 
Avenue. 
Once it is determined by the Court that the use to which the property sought is a public use 
authorized by law, the third element of I.e. § 7-721(2) is whether the acquisition of Defenda.nt's 
property is necessary to the authorized use. I.e. § 7-721(2)(c). The question of the extent of the 
use and the necessity for the taking is left primarily to the judgment and discretion of the public 
agency seeking to condemn the property. Independent Sch. Dist. of Boise City v. CB. Launch 
Const. Co., 74 Idaho 502, 505, 264 P.2d 687, 689 (1953); Washington Water Power Co., 19 
Idaho at 610, 115 P. at 687. This conclusion is further supported by I.C. § 40-311(1), which 
provides that "[t]he order of the board that the land sought is necessary for such use shall be 
prima facie evidence of that fact." I.C. §40-311(1). 
The lTD has the authority to determine which of Idaho's highways are to be designated 
as part of the state highway system, l.C, § 40-310(1), to locate, design, construct, alter repair, and 
maintain state highways, I.e. § 40-310(4), to plan, design and develop statewide transportation 
systems when it is in the public interest, Id.; Villages of Eden & Hazelton v. Idaho Board of 
Highway Directors, 83 Idaho 554,562,367 P.2d 294,298 (1961), and to approve and determine 
the final plans, specifications, and estimates for state highways, I.C. § 40-310(7). Pursuant to 
this authority, the Idaho Transportation Board issued a Condemnation Order on Defendants' 
parcel on or about February 19, 2009. The Order stated that the acquisition of the parcel of the 
Defendant's land and property rights were necessary for the construction and maintenance of the 
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Project No. A009(818). The Order further commanded the lTD to acquire the necessary real 
property and property rights through the exercise of its power of eminent domain. 
The Board's Condemnation Order stating the necessity of Defendant's parcel for the 
purposes of widening Vista Avenue and constructing a sound wall is entitled to deference by the 
Court and constitutes prima facie evidence of the necessity of Defendant's parcel for the project. 
I.C. § 40-311(4). 
D.	 The State has Sought in Good Faith to Purchase the Lands Sought to be Taken 
for the 1-84 Interchange entrance to Vista Avenue. 
The fourth element to be established by the State before a determination of just 
compensation can be made under Idaho Code § 7-721(3) is that the State has attempted in good 
faith to purchase the lands sought to be condemned. I.C. § 7-721(2)(d). 
The issue of whether the State engaged in good faith negotiations is a question of fact. 
State v. Bair, 83 Idaho 475, 480,365 P.2d 216,219 (1961). The Idaho Supreme Court in Bair 
held that to establish a good faith attempt to purchase the lands sought to be condemned, "there 
must be proof of a bona fide attempt to agree, with a bona fide offer made and reasonable effort 
made to induce the owner to accept it." Id.; Idaho Power Co. v. Lettunich, 100 Idaho 582, 583 
602 P.2d 540,541 (1979). 
In Southside Water & Sewer Dist. v. Murphy, 97 Idaho 881, 555 P.2d 1148 (1976) the 
Idaho Supreme Court approved of the District Court's consideration of the good faith element. 
Thus, based upon the decision in Southside, the good faith element is satisfied where there is 
"some reasonable relation between the price and the offer made[.]" Id. at 883, 1151. A 
reasonable effort must therefore be made by the condemnor to reach a compromise and effect 
some type of settlement, i.e. more than a "perfunctory effort." And, where the land owners 
express little or no interest in continuing negotiations or reaching a settlement, the condemnor is 
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not required to pursue futile settlement offers or unrealistic attempts to purchase the required 
property.ld (quoting Bair, 83 Idaho at 480,365 P.2d at 219). 
Nichols, in his treatise on eminent domain, summarized the law on good faith 
negotiations with the following: 
... Prolonged negotiations are similarly not necessary; since the negotiation 
requirement is generally held to have been satisfied when they have 
sufficiently to demonstrate that agreement is impossible. Impossibility of 
agreement does not mean impossibility to agree upon any price, no matter 
how large, but impossibility due either to the owner's unwillingness to sell 
at any price, or to sell only at a price which the condemnor deems 
excessive. A mere difference in amount between the parties is not 
determinative however, of whether a bona fide attempt to agree has been 
made. If the condemnor submits an offer to the owner and upon her refusal 
to accept the same asks for a counteroffer from her, and she refuses to name 
any figure, negotiations sufficient to satisfy the requirement have occurred. 
6 Nichols on Eminent Domain, 3rd Ed. Section 24.14[1], pp 228-232 (emphasis added) 
The evidence will show that lTD has made a good faith bona fide attempt to negotiate a 
purchase price of the parcel at issue in this case, as well as work with Defendant to alleviate its 
concerns about the construction being undertaken. At Defendant's request, lTD has agreed, 
subject to shorten the sound wall to be constructed along the southern boundary of the 
Defendant's property by more than fifty percent, as well as address other concerns voiced by the 
Defendant. 
CONCLUSION 
lTD requests this Court to enter its Order granting possession of Parcel 105. The parties 
have agreed to all issues except just compensation. 
DATED this 2ih day of March, 2009. 
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Deputy Attorney General 
   
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2ih day of March, 2009, I caused a copy of the above 
to be served to: 
Timothy Tyree Du.s. Mail 
Hawley Troxell Ennis and Hawley LLP @Iand Delivered 
877 Main Street, Suite 1000 DOvemight Mail 
Boise, ID 83702 DTelecopy (Fax) 342-3829 
Mortgage Electronic Registration Systems, Inc. Du.s. Mail 
1818 Library Street, Suite 300 9-land Delivered 
Reston, VA 20190 DOvemight Mail 
DTelecopy (Fax) (703) 748-0183 









APR 0 2 ;WOg'-- AFFIDAVIT OF SERVICE '-'
 











HI Boise, LLC, a Delaware limited liability company, et al.
 
Received by InfoNation, Inc. on the 18th day of March, 2009 at 9:39 am to be served on Mortgage Electronic
 
Registration Systems Inc. a Delaware corporation, 1818 Library Street, Suite 300, Reston, VA 20190,
 
I, Glorismel Portillo, being duly sworn, depose and say that on the 20th day of March, 2009 at 12:58 pm, I:
 
served a CORPORATION by delivering a true copy of the ANOTHER SUMMONS (WITH EXHIBITS),
 
COMPLAINT (WITH ATTACHMENTS), LIS PENDENS, MOTION FOR POSSESSION and NOTICE OF
 
HEARING to: Joseph Patry as Counsel for Mortgage Electronic Registration Systems Inc., at the address of:
 
1818 Library Street, Suite 300, Reston, VA 20190, and informed said person of the contents therein, in
 
compliance with state statutes.
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STATE OF VIRGINIA ~ t:\ b-: ~;;m.e/~ .,. ,: .... Glorismel Portillo ... ". 0 .s-.. () ~ 
COUNTY OF FAIRFAX - A.' 'I:' V r..\"'. <, 
~ ~~O··.. IAv.···o...v ...... 
InfoNation, Inc. 
Subscribed and Sworn to before Mll>flttf:\~,~ day 10555 Main Street 
of March, 9 by the affiant who is personally known Suite 220 
to me. Fairfax, VA 22030 
""'/ ".4RY·~\)~"" 
(703) 934-6777 
Our Job Serial Number: 2009000723 
My Commission Expires: 
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Timothy W. Tyree, ISB No. 5630 J. DAVID I\IAVARHO, Clerk 
HAWLEY TROXELL ENNIS & HAWLEY LLP By,". LYKE 
DEPUTY
877 Main Street, Suite 1000 
P.O. Box 1617 




Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) DEFENDANT HI BOISE, LLC'S 
) RESPONSE TO PLAINTIFF'S MOTrON 
vs. ) FOR POSSESSION 
) 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




COMES NOW the Defendant HI Boise, LLC, a Delaware limited liability company ("HI 
Boise"), by and through its counsel of record, Hawley Troxell Ennis & Hawley LLP, and in 
response to Plaintiffs Motion for Possession states as follows: 
I. 
BACKGROUND 
1. On February 19, 2009, Plaintiff filed its Complaint and issued its Summons. 
DEFENDANT HI BOISE, LLC'S RESPONSE TO PLAfNTIFF'S MOTION 
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2. On March 11, 2009, Plaintiff filed the Affidavit of G1orisme1 Portillo stating that 
the Summons was served on Defendant on March 3, 2009. 
3. On March 11, 2009, Plaintiff made its Motion for Possession and served the 
Notice of Hearing on the undersigned by facsimile. 
4. On March 12,2009, the undersigned informed Plaintiff that its Summons failed to 
meet the statutory requirements ofI.C. 7-708. 
5. On March 13,2009, Plaintiff issued Another Summons and Complaint. 
6. On March 18,2009, the undersigned accepted service of the Another Summons 
and Complaint on behalf of Defendant HI Boise, LLC. 
7. The Answer to the Complaint is due April 7, 2009. Defendant HI Boise, LLC has 





8. Plaintiffs Motion for Possession fails to meet the requirements of I.R.C.P. 
7(b)(1). Plaintiff fails to state with particularity the grounds for Plaintiff s motion. 
9. Plaintiff s motion is premature. Pursuant to I.e. 7-721 (l), Plaintiff may only 
bring a motion for possession "after the defendant has made an appearance" or "[i]f the 
defendant has not appeared, but is not in default, plaintiff may proceed as herein provided twenty 
(20) days after the action shall have been commenced by serving the motion and notice of 
hearing in the same manner as required for service of summons." Prior to this response, neither 
Defendant HI Boise, LLC nor Defendant Mortgage Electronic Registration Systems, Inc. has 
made an appearance. Plaintiff did not properly commence this action until acceptance of the 
Another Summons on March 18,2009,20 days from which is April 7, 2009. As such .. Defendant 
HI Boise, LLC is not obligated to make an appearance at this time. 
DEFENDANT HI BOISE, LLC'S RESPONSE TO PLAINTIFF'S MOTION 
FOR POSSESSION - 2 
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10. Plaintiff did not properly serve the Notice of Hearing. Pursuant to I.C. 7-721(1), 
the Notice of Hearing is to be served in the manner required for service of summons. Plaintiff 
served the Notice of Hearing by facsimile. 
11. Plaintiff has failed to seek, in good faith, the purchase of the lands sought to be 
taken. In order to satisfy the good faith obligation, "there must be proof of a bona fide attempt to 
agree, with a bona fide offer made and reasonable effort made to induce the owner to accept it." 
State ex rei. Rich v. Bair, 83 Idaho 475,480,365 P.2d 216,219 (1961). In this matter, Plaintiff 
is seeking fee title to a portion of HI Boise's land and a temporary easement to a portion of HI 
Boise's land. It is well settled in Idaho that a binding offer for the purchase of an interest in real 
property requires a legally sufficient legal description. Ray v. Frasure, 09.4 ISCR 138,200 P.3d 
1174 (2009). Not until issuance of the Complaint did Plaintiff provide a legal description for the 
portion of HI Boise's land sought for use for the temporary easement. As such, Plaintiff has not 
made a "bona fide offer" prior to commencing this action because any offer without a sufficient 
legal description is not a binding offer. Therefore, Plaintiff has failed to meet its good faith 
obligation. 
12. In the event this Court should nonetheless determine that Plaintiff may proceed 
with its motion and find that Plaintiff meets the prerequisites of I.C. 7-721, HI Boise requests 
this Court to set a second hearing for the appointment of a disinterested appraiser as the agent of 
the court to evaluate the property and upon issuance of the appraiser's report to take testimony 
from the parties as to just compensation. 
13. HI Boise is being forced to make an appearance by responding to Plaintiff s 
motion brought prematurely. It might be argued that Plaintiff purposefully brought its motion to 
force an appearance by HI Boise before one is due. At the very least, HI Boise's appearance in 
DEFENDANT HI BOISE, LLC'S RESPONSE TO PLAThTTIFF'S MOTION 
FOR POSSESSION - 3 
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this matter should not be grounds for Plaintiff to bring a subsequent motion of possession 





Plaintiffs motion is premature, procedurally deficient and should be stricken. 
Furthermore, Plaintiff has failed to negotiate in good faith and therefore cannot meet the 
statutory prerequisites to possession. Because Plaintiff has improperly forced HI Boise to appear 
in this matter before its answer is due, HI Boise's response to Plaintiffs motion should not be 
considered as an appearance for purposes of I.e. 7-721(1). As HI Boise has had to hire legal 
counsel to defend Plaintiffs improper motion and incur legal fees and expenses as a result, this 
Court should award HI Boise its reasonable costs and attorney fees incurred in response to 
Plaintiff s motion. 
DATED THIS 3 day of April, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
DEFENDANT HI BOISE, LLC'S RESPONSE TO PLAINTIFF'S MOTION 















CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this.3- day of April, 2009, I caused to be served a true 
copy of the foregoing DEFENDANT HI BOISE, LLC'S RESPONSE TO PLAINTIFF'S 
MOTION FOR POSSESSION by the method indicated below, and addressed to each of the 
following: 
Lawrence G. Wasden __ U.S. Mail, Postage Prepaid 
Attorney General Hand Delivered 
__ Overnight Mail 
Paul Kime E-mail 
Steven M. Parry _ V'lelecopy 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
[Counsel for Board] 
~..,:.L.~~'f---"''---7TD~--=-------
DEFENDANT HI BOISE, LLC'S RESPONSE TO PLAINTIFF'S MOTION 
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DEPUlY' 
Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 




Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) AFFIDAVIT OF TIMOTHY W. TYREE 
) IN SUPPORT OF DEFENDANT HI 
vs. ) BOISE, LLC'S RESPONSE TO 
) PLAINTIFF'S MOTION FOR 
HI BOISE, LLC, a Delaware limited liability ) POSSESSION 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




TIMOTHY W. TYREE, being first duly sworn upon oath, deposes and says: 
1. I make this affidavit based on my own personal knowledge, and I am competent 
to testify to the matters stated herein if called upon to do so. 
2. I am an attorney with the law finn Hawley Troxell Ennis & Hawley LLP. 
3. I am counsel for Defendant HI Boise, LLC. 
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF DEFENDANT HI 
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4. Attached hereto as Exhibit A is a true and correct copy of the Another Summons 
and Complaint issued by Plaintiff on March 13,2009. 
5. Attached hereto as Exhibit B is a true and correct copy of my e-mail to Paul 
Kime, counsel for Plaintiff, informing him of the summons's deficiencies. 
6. Attached hereto as Exhibit C is a true and correct copy of my Affidavit of 
Acknowledgment of Service, pursuant to which I accept service of the Another Summons and 
Complaint on behalf of HI Boise, LLC effective March 18, 2009. 
7. Attached hereto as Exhibit D is a true and correct copy of the Temporary 
Construction Easement offered by Plaintiff to HI Boise, LLC. To affiant's knowledge, Plaintiff 
has made no other offer in writing for the Temporary Construction Easement. 
Further your affiant sayeth naught. 
~~~~~====-------
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
SUBSCRIBED AND SWORN before me this g{"~ day of April, 2009. 




My commission expires ~/rtwlS:
 
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF DEFENDANT HI 




.   
  
  











CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this _ day of April, 2009, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF 
DEFENDANT HI BOISE, LLC'S RESPONSE TO PLAINTIFF'S MOTION FOR 
POSSESSION by the method indicated below, and addressed to each of the following: 
Lawrence G. Wasden __ U.S. Mail, Postage Prepaid 
Attorney General Hand Delivered 
__ Overnight Mail 
Paul Kime E-mail 
Steven M. Parry =: 7Telecopy 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
[Counsel for Board] 
--r--------,.4---------l~_--------
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF DEFENDANT HI 
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IN THE DISTRICT COURT OF THE FOURTH mDICIAL DISTRICT. 
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NOTICE: YOU HAVE'BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. THE
 
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE
 

















/ "  
 











- - - - - - - - - - - - - - -) 
  
 
 -   
  
. \  
 
 
YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an appropriate 
written response must be filed with the above designated Court within twenty (20) days after 
service of this Summons on you. You are required to appear and show cause why the property 
identified in the Complaint should not be condemned as prayed for in the Complaint. If you fail 
to so respond, the Court may enter judgment against you as demanded by the Plaintiff in the 
Complaint. 
A copy of the Complaint is served with this Summons. Further, a general description of 
your property and an aerial zoning map is attached hereto as Exhibit 1. The purpose of the 
condemnation proceeding in this action is to widen Interstate 1-84 immediately adjacent to 
Defendant's property, construct a sound wall along Defendant's southern boundary, condemn a 
portion of Defendant's property located adjacent to Vista Avenue, Boise, Idaho, and obtain two 
(2) temporary construction easements as identified in the Complaint. Please review the attached 
complaint for a more accurate description of the portions of Defendant's property subject to this 
action. 
If you wish to seek the advice or representation by an attorney in this matter, you: should 
do so promptly so that your written response, if any, may be filed in time and other legal rights 
protected. 
An appropriate written response requires compliance with Rule 10(a)(1) and other Idaho 
Rules of Civil Procedure and shall also include: 
1. The title and number of this case. 
2. If your response is an Answer to the Complaint, it must contain admissions or 


















         
t .~'. 
3. Your signature, mailing address and telephone number, or the signature, mailing 
address and telephone number of your attorney. 
4. Proof of mailing or delivery of a copy of your response to Plaintiff s attomey, as 
designated above. 
To determine whether you must pay a filing fee with your response, contact the Clerk of 
the above-named Court. 
DATED this (? day of March, 2009. 
J. DAVID NAVARRO 
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. Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH mDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
-- 'i" 
THE STATE OF IDAHO, IDAHO ) CV DC 0903:L79 













HI BOISE, LLC, a Delaware limited )
 









COMES NOW the Idaho Transportation Board ("Board"), and by through undersigned 
counsel and for a cause of action against Defendants hereby alleges as follows: 
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That Defendant, HI Boise, LLC, is the record owner in fee of the land sought to be 
condemned by the Board. 
II. 
That the Board is lawfully empowered to locate, design, construct, reconstruct, alter, 
extend, repair and maintain state highways or associated facilities at any place within the State of 
Idaho, and has the power and duty to acquire the necessary land and property for rights-of-way, 
turnouts, fills, and excavations for state highway purposes by purchase, condemnation or 
otherwise, and it is the duty of the Board, among other things, to establish, construct, improve 
and maintain a system of state highways within the State of Idaho; that Darrell V Manning, 
Bruce Sweeney, Gary Blick, R. James Coleman, Monte C. McClure, Neil Miller, and Lee 
Gagner now are the duly appointed and qualified acting Idaho Transportation Board of the State 
ofIdaho. 
III. 
That the property sought to be condemned is to be used for a right-of-wayto locate, 
design, construct, reconstruct, alter, extend, repair and maintain state highways and associated 
facilities; that said highway is a part and link of the established highway system of the State of 
Idaho; that said highway is to be used for travel by the general public; that the project to be 
constructed upon said land is for the safety, convenience, and utility of the general public; that 
the same will be a state designated public highway or related facility, and the use thereof by the 
public will be a public use; that the land sought to be condemned herein is required for public 
use, and the taking of the said land is necessary for such use. 



















That the location and survey of said highway and related facilities, as hereinafter 
described, was made by and under the direction of the Board herein, and the same is located in 
such manner as will be most compatible with the greatest public good and the least private 
mjury, 
V. 
That the Board by its proper officers, prior to the commencement of this action, sought in 
good faith to purchase from Defendant said property sought to be taken by the Board, and that 
the Board was unable to make any bargain or settlement therefore. 
VI. 
That the property sought to be condemned is part ofa larger parcel, Parcel 105. 
VII. 
That the property sought to be condemned is now surveyed, located and shown upon the 
official plat of 1-84, Vista Avenue Interchange, Project No. A009(818), of the Highway Survey 
Project Plans located on file in the office of the Idaho Transportation Department, Ada County, 
State of Idaho, and is described in Exhibit "A" attached hereto and by this reference made a part 
hereof, and in Exhibit "B" attached hereto and by this reference made a part hereof. 
VIII. 
That the general route of the highway for which the property is sought to be condemned 
IS as shown upon the official project plans a copy of which are located at the Idaho 
Transportation Department District 3 Office, Ada County, Idaho. 
IX. 
That the Board has determined that the property is necessary for the project and has 
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issued an Order of Condemnation; a copy of the Board Order of Condemnation which is attached 
as Exhibit "C". 
X. 
That the termini of the centerline of the highway for which the property herein described 
is sought to be condemned is Station 24+48.34 Left (south end of property limit) to 24+82.45 
Right (north end of the property limit) of the aforesaid project plans. 
XI. 
That for all the reasons stated herein, it is necessary for the Board to condemn the 
property located in Parcel No. 105, as more particularly described in Exhibit A and B in fee 
simple absolute and obtain a temporary easement as to Parcel No. 105, as more particularly 
described in Exhibit A and B. 
WHEREFORE, the Board prays for judgment as follows: 
1.	 That the rights to the property described herein be condemned in fee simple absolute; 
2.	 That the damages accruing to Defendant by reason of the condemnation of the real 
property described in this' Complaint be assessed; 
3.	 That the rights of the parties hereto be fully determined; 
4.	 That a final order of condemnation and other appropriate orders and judgment be 
entered herein as provided by law; and 
5.	 That the Board has such other and further relief as to the Court may appear just and 
equitable " the~ses.
 
DATED this ft day of February, 2009.
 
AULKIMl~ 
Deputy Attorney General 
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A PARCEL OF LAND FOR ADDITIONAL RIGHT-OF-WAY FOR VISTA AVENUE
 
LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 28, TOWNSHIP 3
 
NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE CITY, ADj).,
 
COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS;
 
COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N.,
 
R.2E., 8.M., THENCE S 89°51'59" W 81.06 FEET ALONG THE NORTH LINE
 




ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING:
 




THENCE S 13°28'22" W 75.08 FEET TO A POINT (STATION VISTA 26+86.75);
 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10);
 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID
 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°'10'38",
 
A TANGENT OF 30.82 FEET AND A CHORD BEARING S 14°47'47" W 61.64
 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46);
 
LEAVING THE CENTERLINE OF VISTA AVENUE:
 
THENCE S 74°36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST
 
RIGHT-OF-WAY OF SOUTH VISTA AVENUE (STATION VISTA 25+B2.45,
 
37.49' RT); THE REAL POINT OF BEGINNING OF THIS DESCRIPTI,ON;
 
THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE
 
















    
 
  



















THENCE 124.38 FEET ALONG A NON-TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTA ANGLE OF 
02°20'25", A TANGENT OF 62.20 FEET AND A CHORD BEARING 
S 16°35'24" W 124.37 FEET TO A POINT ON A CURVE (STATION VISTA 
24+58.10,45.00' RT); 
THENCE S 1r45'37" W 10.08 FEET TO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE N 69°05'59" W 5.73 FEET TO A POINT ON THE EXISTING EAST 
RIGHT-OF-WAY OF SOUTH VISTA AVENUE (STATION VISTA 24+48.2i4, 
39.28' RT) 
THENCE N 15°54'22" E 135.71 FEET TO THE REAL POINT OF BEGINNING 
OF THIS DESCRIPTION. 
SAID PARCEL CONTAINS 960 SQUARE FEET AND 0.022 ACRES, MORE OR 
LESS. 
See Page 3 of 5 Condemnation Exhibit 




























TWO PARCELS OFLAND FOR CONSTRUCTION EASEMENTS FOR VISTA
 
AVENUE LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 2B,
 
TOWNSHIP 3 NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE
 






COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N.,
 
R.2E., B.M., THENCE S,89°51 '59" W 81.06 FEET ALONG THE NORTH LINE
 




ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING:
 




THENCE S 13°28'22" W,75.08 FEET TO A POINT (STATION VISTA 2(3+86.75);
 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 2G+44.10);
 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID
 
CURVEHAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10'38",
 
A TANGENT OF 30.82 FEET AND A CHORD BEARING S 14°47'47" '1\/61.64
 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46);
 
LEAVING THE CENTERLINE OF VISTA AVENUE:
 
THENCE S 74°36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST
 




THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE
 






































25+80.63,45.00' RT.); THE REAL POINT OF BEGINNING OF THIS 
DESCRIPTION; 
THENCE 124.38 FEET ALONG A NON-TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTA ANGLE OF 
02°20'25", A TANGENT OF 62.20 FEET AND A CHORD BEARING 
S 16°35'24" W 124.37 FEET TO A POINT ON A CURVE (STATION VISTA 
24+58.10, 45.00' RT); 
THENCE S 1r45'37" W 10.08 FEET TO A POINT (STATION VISTA 24+48.02, 
45~00' RT); 
THENCE S 69°05'59" E 5.01 FEET TO A POINT (STATION VISTA :24+47.75, 
50.00' RT); 
THENCE N 1r45'37" E 9.96 FEET TO A POINT (STATION VISTA 24+57.71, 
50.00' RT) ; 
THENCE S 72°14'23" E 42.77 FEET TO A POINT (STATION VISTA. 24+S7.71, 
92.77' RT) ; 
, 
THENCE N 11°06'32" E 8.63 FEET TO A POINT (STATION VISTA 24+6H.03, 
91.78' RT); 
THENCE N 04°58'34" W 47.62 FEET TO A POINT (STATION VISTA 25+08.95, 
73.80' RT) ; 
THENCE N 73°00'30" W 23.80 FEET TO A POINT ON A CURVE (STATION 
VISTA 25+09.03, 50.00' RT); 
THENCE 71.58 FEET ALONG A NON-TANGENT CURVE TO THE LEFT, SAID 
CURVE HAVING A RADIUS OF 3050.00 FEET, A DELTA ANGLE OF 01°20'41", 
A TANGENT OF 35.79 FEET AND A CHORD BEARING N 16°05'5!:i" E 71.58 
FEET TO A POINT ON A CURVE (STATION VISTA 25+79.42,50.00' RT); 
THENCE N 60°48'02" W 5.15 FEET TO THE REAL POINT OF BEGINNING OF 
THIS DESCRIPTION. 
SAID EASEMENT CONTAINS 0.057 ACRES, MORE OR LESS. 
See Page 3 of 5 Condemnation Exhibit 
EASEMENT 2 
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ALONG THE WEST LINE OF SAID SECTION 27 THE FOLLOWING: 
THENCE S 00022'44" E 1328.34 FEET TO THE 1/16 CORNER COMMON TO 
SECTIONS 28 AND 27; 
THENCE S 00027'50" E 326.53 FEET TO A POINT ON THE CONTROL LINE 
OF 1-84 (STATION 1-842828+10.99); 
THENCE N 70°38'50" W 80.75 FEET ALONG THE CONTROL LINE OF 1-84 TO 
A POINT (STATION 1-842827+30.24); 
THENCE N 19°21'10" E 292.48 FEET TO A POINT ON THE EXISTING SOUTH 
RIGHT-OF-WAY OF 1-84 (STATION 1-842827+30.24,292.48' LT), THE REAL 
POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE N 45°29'32" E 10.00 FEET TO A POINT (STATION 1-84 2B27+3,4.64, 
301.46' LT); 
THENCE S 44°30'28" E 199.63 FEET TO A POINT (STATION 1-84 2929+13.86, 
213.51' LT); 
THENCE S 54°55'41" E 302.01 FEET TO A POINT (STA. 1-842832+04.58, 
131.69' LT); " , 
THENCE S 66°50'22" E 264.66 FEET TO A POINT (STATION 1-842834+(38.65, 
114.11' LT); 
THENCE S 00°29'56" W 10.84 FEET TO A POINT ON THE EXISTING NORTH 
RIGHT-OF-WAY OF 1-84 (STATION 1-842834+72.'15, 103.86' LT); 
ALONG THE NORTH RIGHT-OF-WAY OF 1-84 THE FOLLOWING: 
THENCE N 66°50'22" W 269.88 FEET TO A POINT (STATION 1-842832+02.87, 
121.78' LT); 
THENCE N 54°55'41" W 303.96 FEET TO A POINT (STA. 1-842829+10.27, 
204.13' LT); 
THENCE N 44°30'28" W 200.55 FEET TO THE REAL POINT OF BEGINNING 
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A009(B1Bl PARCEL NO. 105 
RECORD OWNER: HI BOISE LLC PARCEL 1.0. NO. 44199 
TOTAL CONTIGUOUS OWNERSHIP 9.150 Ac. 
NEW ROW ACQUISITION 0.022 Ac. 
REMAINDER 9.128 Ac. 
TEMPORARY EASEMENT 0.234 Ac. 
CONTROL or CENTER LINE , , I 
FUll ACCESS CONTROL ----v------­
TEMPORARY EASEMENT -T---T---T-­
ROW LINE PROPOSED ---- R/W -----­
ROW LINE EXISTING ---- R/W -----­
PROPERTY LINE ---- PIL -----­
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PARCEL 1.D. NO. 44199 
PARCEL 
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RIGHT OF WAY PLANS' 
1-84, VISTA AVENUE 
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HI Boise LLC 
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PARCEL NO. 105 
PARCEL 1.D. NO. 44199 
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1-84 VISTA AVENUE 
INTERCHANGE 
Porcel105, 1.D. 44199 
HI Boise LLC 
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RECORD OWNER: HI BOISE LLC 
TOTAL CONTlGUOUS OWNERSHIP 
NEW ROW ACQUISITION 
REMAINDER 
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q\...... ' 
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PROJECT NO.: AOO9 (lIS) PARCEL NO..: lOS 
HIGHWAY: fntcrstate84 PARCEL 10: 44199 
Vista Intercbanae 
Boise, Idaho 
COUNTY: Ada KEY NO.: 09818 
RECORD OWNER(S): 10. Boise, LLC 
410 ParkA~ ##430 
NewYork. NY 10022 
The Board, having COJISideml the report and. recommendations of the State Hil~way 
Administrator and having duly COIlIidered the matter. finds: 
1.	 That theabovo td'amc:ed project is for biihwayJ'1D"PC*S and is for8ll improvemcllt to a 
sectioD ofthe State ffighway System in the location noted above. 
;	 ; ; 
2.	 That tbe rigbt~f-way DeCe'''ry for the proposed project consiaI& in pitt of certain real 
property located in thecounty asnotecI above 8nd which property has beendesi.pmted 
and shown as the above pan:eI munber on the plans of said project now on file in the . 
officeofthe Idaho TransportationDepartment. 
3.	 That the parcel 10 clesiguated and shown OIl said project pJaDs me necessary '10 the 
CODStnIctiOD ofsaidproject.md tIJe constlUctiOD ofsaid project is impossible withCl'ut the 
Iltquisition ofsaid pIIlul. 
4.	 ThIt the record owne:r(s). accordin& to a PreIiminaEy Title Report DOW OIl file in the 
office of the fdalJo TnmspoItation Departmcot. of the parcel 80 desigaatedandshown on 
said project plaDs ~ .. listed above. A1Jy CDC1III1bnnces or liens ofrecord pertinent to 
thoparc:c1 so designated are u set forth in said titlereport~Any other knownclaiDullDb to 
the property as derermiDod by inVOltiptiooJ of rcplClCDtalives of tbi, Dcpartmeotareas 
setforth Ibo~. 
S.	 That the Idaho TrusportIItion Deplmoent bas. by and duougb its teplesentatives. sought 
in good filith 10.arrive It a settlement with the record OWDerS. as to 1he value olr land 
(including the improwments 1hereoIl) represented by the aforementioned perce). mild bas 
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NOW TIlEREFORE. IT IS HEREBY ORDERED that the acquisition of the laod herein 
described is DCO"SlIIU')' to the construction and mainteDaDce of saidhighway project. 
IT IS FURnfER.ORDERED that the Idaho Tmnsportation Department shall acquire the herein 
designated real' property throu&h thepower of eminent domain. 
Dated this_day of February. 2009. 
ReeeauDeaded: 
~~ ~ ,	 David S. Short ~ '~ 
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Tim Tyree 
From: Tim Tyree [ttyree@hawleytroxell.com] 
Sent: Thursday, March 12,200910:05 AM 
To: Paul Kime 
Cc: Steven Parry 
Subject: HI Boise Complaint [DMSMSG1.FID413010] 
Paul, 
In preparing my answer, I just noticed your summons is deficient per I.e. 7-708 and I did not pick it up when I 
accepted service. Rather than file a motion under 12(b)(4), I think we can skip the formalities and you can grant 
me an extension until April 2, 2009 to file and answer. 
Please let me know how you would like to handle this matter. 
Sincerely, 
TIMOTHY W. TYREE 
Partner 
direct 208.388.4873 
fax 20B.9.5-1 ..5276 
email tt~@hawle}.tr()~ell.cOm 
web www--l1a~lgytroxell.com 
HA \VLEY TROXELL 
Attorneys and Counselors 
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley, LLP is intended only for named recipients. It contains Information that may 
be confidential, privileged, allorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in 
error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any 
review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately at 
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LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 




) AFFIDAVIT OF ACKNOWLEDGEMENT 
vs. ) OF SERVICE 
) 
HI BOISE, LLC, a Delaware limited ) 
liability company and MORTGAGE ) 
ELECTRONIC REGISTRATION 






State of Idaho ) 
: ss. 
County ofAda ) 
Timothy Tyree of the firm Hawley, Troxell, Ennis, & Hawley, LLP being first duly 
sworn upon oath, deposes and says: 















That I am the attorney for the Defendant, HI Boise, LLC in the above-entitled action. 
Your Affiant hereby acknowledges service and receipt of a copy of the Summons, 
-r.z:; 
Complaint, and Lis Pendens in the above-entitled action on this ~ day of February, 2009. 
~ 
DATED thisU day of February, 2009. 
T TYRE of the firm, 
Hawley, oxell, Ennis, and Hawley, LLP ­
Attorney for Defendant, HI Boise, LLC 
SUBSCRIBED AND SWORN to before me this __ day of February, 2009. 
: \ ~ , I ~ IkJi,­)~

, 1\ L-JJld /. 
above to be served to: 
Paul Kime [2]D.S. Mail 
Deputy Attorney General DHand Delivered 
Idaho Transportation Department DOvernight Mail 
PO Box 7129 DTelecopy (Fax) 334-4498 
Boise, ID 83707-1129 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 20190 
lL..,~~=---------
AFFIDAVIT OF ACKNOWLEDGEMENT OF SERVICE - Page 2 
000091
,  
  , 









\ i / - )
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TEMPORARY CONSTRUCTION EASEMENT 
KNOW ALL MEN BY THESE PRESENTS, That Boise HI LLC, a Delaware limited 
liability company , GRANTOR, in consideration of the benefits to be received from the 
facility to be constructed by the Grantee and hereinafter stated, does hereby grant unto the 
STATE OF IDAHO, IDAHO TRANSPORTATION DEPARTMENT, by and through the 
IDAHO TRANSPORTATION BOARD, GRANTEE, 3311 West State Street, Boise, Idaho 
83703, and its successors and assigns, the right to go upon, occupy, and use a portion of the land 
located within the NE'i4 of the NE'i4of Section 28 Township 3 N ,Range_~ 
_, Boise Meridian, in Ada County, Idaho, described as follows, to wit: 
See attached Exhibit "A" attached hereto and by this reference made a part hereof. 
FOR THE PURPOSE OF CONSTRUCTING OR INSTALLING THEREON _~ 
soundwall and driveway construction by the Idaho Transportation Department or its agents 
or contractors, together with the right and privilege of ingress or egress to and from said property 
for said purpose. 
It is expressly intended that these burdens and restrictions shall be in full force and effect 
and shall bind the GRANTOR, or the GRANTOR'S heirs or assigns, until completion of said 
Vista Avenue Interchange, Project # A009(818), or 200 "whiehever 
occurs first. 
IN WITNESS WHEREOF, GRANTOR has executed the within Instrument the day and 
year written below. 
HI Boise, LLC,
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Counsel for Board 
IN THE DISTRICT COURT OF THE fOOR TH JUDICIAL DISfRlCT 
OF THE SlAiE OF IDAHO, IN AND F9R IHE COUNTY OFADA 
THE STATE OF XDAHO, IDAHO'	 ) 








) AFFIDAVIT OF ACKNOWLEDGEMENT
 




HI BOISE, LLC, a Delaware limited )
 











ORIGINALState ofIdaho ) 
: ss 
County of Ada ) 
Timothy Tyree of the fum Hawley, Troxell, Ermis, & Hawley, LLP being first duly 
sworn upon oath, deposes and says: 
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4, ~2~19 4:33:51 PM , -cei ie Morris Hawley T xell Page 32 ... 
~..... , ......, 
i\ 
That I am the attorney for the Defendant, HI Boise, LLC in the above-entitled action, 
Yom Affiant hereby acknowledges service and receipt of a copy of the Summons, 
-a: 
Complaint, and Lis Pend~ns in the above-entitled action on this 2t, .day of Februaty,2009 . 
~ 
DATED thisU day of FebIUaIY, 2009, ..... 
/ 
T of thl~. firm, 
Hawley, oxell, Ennis, and Hawley, LLP ­
Attorney for Defendant, HI Boise, LLC 
SUBSCRIBED AND SWORN to before me this __ day ofFebruary, 2009 
NO~~*"'-'-;-daI-I-O~'-- ­
Residing at ?:cISC, ID Idaho 
My Commission expir~s ~ .... Lh.. 
3/i/Z.tl/5 
above to be served to: 
Paul Kime ~.S,Mail
 
Deputy Attorney General DHand Delivered
 
Idaho Transportation Department DOvermght Mail
 




.Mortgage Electronic Registration Systems, Inc. ~US,Mail 
1818 Library Street, Suite 300 ORand I)e1ivered 
Reston, VA 20190 DOvemight Mail 
~~(70.1) 748-018.1 . 
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LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
"-'0. _ 
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PAUL KIME 
J. DAVID NA\tf'.FiFlO. CiE:rl\STEVEN M. PARRY 
BvA Gl.\iDEi·~ 
Deputy Attorney General 
Idaho Transportation Department 
331 I West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-88 I5 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
) AFFIDAVIT OF PAUL KIME IN RESPONSE 




HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 





Q·R]',0 ]"l\T A . STATE OF IDAHO ) \. .V .1 'Ii i-i.1., 
) ss. 
COUNTY OF ADA ) 
COMES NOW, Paul Kime, Deputy Attorney General, being first duly sworn, states and deposes 
as follows: 
I. I am a Deputy Attorney General assigned to represent the State of Idaho, Idaho 
Department of Transportation in the above entitled matter; 
2. I have personal knowledge of the matters asserted herein; 
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3. Plaintiff has been attempting to obtain possession and ultimately fee title to 
approximately 960 square feet, or 0.022 acres of the property owned by Defendant HI Boise LLC, 
adjacent to Vista Avenue, for the purpose of widening Vista Avenue; 
4. In addition to the amount of property sought to be condemned and used as a part of the 
widened road, Plaintiff also seeks a temporary easement in order to remove and replace the sidewalk 
running along Vista Avenue in front of Defendant's property, as well as Defendant's driveway; 
5. Since approximately January, 2009, I have been attempting to resolve the possession 
issue with Defendant's counsel; 
6. By way of email, a copy of which is attached hereto as Exhibit A, I informed Defendant's 
counsel on February 13, 2009 that Plaintiff needed to begin condemnation proceedings and begin the 
process of setting a possession hearing before the Court; 
7. On February 19,2009, the above action was filed, and the summons issued; 
8. On February 19, 2009, by way of two separate email messages, copies of which are 
attached hereto as Exhibit 13, I inquired whether Defendant's counsel would accept service of process on 
behalf of both Defendant HI Boise, LLC, and Mortgage Electronic Registrations Systems, Inc.; 
9. On the same day, by way of an email message, a copy of which is attached hereto as 
Exhibit C, counsel for Defendant HI Boise, LLC replied, and agreed to accept service on behalf of HI 
Boise LLC, but not the other defendant; 
10. Thereafter, and in reliance upon Defendant's counsel's agreement to accept service, a 
copy of the Summons, Complaint, and Lis Pendens were sent, certified mail, to counsel's law firm, 
delivery of which was acknowledged on February 23, 2009, as evidenced by the certified mail return 
receipt, a copy of which is attached hereto as Exhibit D; 
11. The original Summons in the above matter was prepared in accordance with Rule 4, 
Idaho Rules of Civil Procedure; 
AFFIDA VII OF PAUL KIME IN RESPONSE TO AFFIDAVIT OF TIM TYREE - 2 
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II.     
  
12. By way of email message, a copy of which is attached hereto as Exhibit E, February 24, 
2009, I sent counsel for Defendant an electronic form of an Affidavit of Acknowledgement of Service, 
requesting that he execute and return the Affidavit; 
13. Counsel for Defendant executed the Affidavit of Acknowledgement of Service on 
February 26, 2009; 
14. On March 12, 2009, Plaintiff filed a Motion for Possession, setting the date for April 13, 
2009; 
15. A copy of the Motion for Possession and Notice of Hearing was faxed to Defendant's 
counsel on March 11, 2009, as evidenced by the email message from Defendant's counsel, attached 
hereto as Exhibit F; 
16. On March 12,2009, counsel for Defendant objected to the form of the original Summons, 
on the grounds that it had not been prepared in accordance with Idaho Code, § 7-708, a section of the 
Idaho Code enacted in 1881, and never amended or updated; 
17. Although Plaintiffs position was and still is that the original Summons is the correct 
form of Summons to use, another summons was prepared that complied with the requirements of the 1881 
law to forestall any further objections from Defendant's counsel, service of which was acknowledged by 
counsel for Defendant on March 18, 2009. 
-~;:;;A.;:~'---=------'---------"'--'-'y,t~+-------
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000100










     , 
 
  t 
t    
  
 
Deputy Attorney General 
    
CERTIFICATE OF SERVICE
 
I HEREBY CERTIFY that on the 
to be served to: 
Timothy Tyree 
Hawley Troxell Ennis and Hawley LLP 
877 Main Street, Suite 1000 
Boise, ID 83702 









Mortgage Electronic Registration Systems, Inc. ~U.S. Mail 
1818 Library Street, Suite 300 DHand Delivered 
Reston, VA 20190 DOvernight Mail 
[XlTelecopy (Fax) (703) 748-0183 













   
Paul Kime 
From: Paul Kime 
Sent: Friday, February 13, 2009 1:45 PM 
To: 'Tim Tyree' 
Cc: Steven Parry; Lisa Hoag 
Subject: Holiday Inn condemnation 
Good afternoon, Tim. I need to proceed with the filing of the action for condemnation next 
week, and getting a date set for the possession hearing. 
In speaking with Lana this morning, she indicated that she had given your client additional 
information regarding the sound wall and your client's request to have it shortened. We 
should be able to resolve any remaining issues pending possession hearing. Thanks. 
Paul Kime 
Deputy Attorney General 
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Paul Kime 
From: Paul Kime 
Sent: Thursday, February 19, 2009 2:02 PM 
To: 'Tim Tyree' 
Subject: HI LLC 
Good afternoon, Tim. Will you accept service on behalf of HI LLC? Thanks. 
Paul Kime 
Deputy Attorney General 
Contracts and Administrative Law Division 
Idaho Transportation Department 











From: Paul Kime 






SUbject: my bad ...
 





Deputy Attorney General 
Contracts and Administrative Law Division 
Idaho Transportation Department 












From: Tim Tyree [ttyree@hawleytroxell.com] 
Sent: Thursday, February 19, 20092:16 PM 
To: Paul Kime 
Subject: RE: HI LLC 
Yes) but not the mortgage company. 
-----Original Message----­
From: Paul Kime [mailto:Paul.Kime@itd.idaho.gov] 
Sent: Thursday) February 19) 2ee9 2:e2 PM 
To: Tim Tyree 
Subject: HI LLC 
Good afternoon) Tim. Will you accept service on behalf of HI LLC? 
Thanks. 
Paul Kime 
Deputy Attorney General 
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c, ) ___  
Paul Kime 
From: Paul Kime 
Sent: Tuesday, February 24, 2009 2:38 PM 
To: 'Tim Tyree' 
SUbject: Affidavit of Acknowledgement of ServiceTim Tyree.docx 
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Paul Kime 
From: Tim Tyree [ttyree@hawleytroxell.com]
 
Sent: Wednesday, March 11,20094:33 PM
 
To: Steven Parry; Paul Kime
 




Steve - Paul, 
Really!?! You are moving for possession? I have made every effort to work out possession and you even indicated you 
would be sending me revised possession agreements. Now, rather than work together you're moving for possession and 
did not even show me the courtesy of calling to schedule a hearing date that might work with my schedule! I have not 
even made an appearance yet so you are not even entitled to move for possession. 
If this is how this matter will proceed, your actions are duly noted. 
Sincerely, 






BA,\ L VrROXFLL 
Attorneys and Counselors 
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley, LLP is intended only for named recipients. It contains information that may be confidential, 
privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the 
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this 
message or its contents is strictly prohibited. Please notify us immediately at 208.344.6000 if you have received this message in error, and delete the message. 
._--------------_._---------­
From: Abigail Lynn 
Sent: Wednesday, March 11, 2009 4:26 PM 
To: Tim Tyree; Marcelle Morris 




fax 20t!. ')"4 0,;91) 
web hawlcylroxell C('rT1 
email alynn@hawleytroxell.com 
11.\ LEY TnOXELL 
Attorneys and Counselors 
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley, LLP is intended only for named recipients. It contains information that may be confidential, 
privileged, attorney work product, or otherwise exempt from d. isclosure under applicable law. If you have received this messa.ge in error, are not a named ref§iient, or are not the 
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, ~iV'ol.lllril Jltl:J'QfN 0 
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From: UnknownFaxMachine [mailto:unknownfaxmachine] 
Sent: Wednesday, March 11, 2009 4:25 PM 
To: Abigail Lynn 
Subject: Incoming Fax Message received from UnknownFaxMachine on 3/11/2009 at 4:24:34 PM. 
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LAWRENCE G. WASDEN J. DAVID N/Wi\f1HO C!jr~
 
ATTORNEY GENERAL























Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO )
 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179
 
) 
) MEMORANDUM IN REPLY TO DEFENDANT 
Plaintiff, ) HI BOISE LLC'S RESPONSE TO PLAINTIFF'S 




HI BOISE, LLC, a Delaware limited liability )
 
company and MORTGAGE ELECTRONIC )
 







COMES NOW Plaintiff, State of Idaho, Idaho Transportation Board ("lTD") and submits this 
Memorandum in Reply to the Memorandum filed by Defendant HI Boise LLC. 
I. 
BACKGROUND 
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On February 19, 2009, a complaint for possession of certain of real property owned by Defendant 
was filed in the District Court for Ada County. Defendant's counsel agreed to accept service of the 
Complaint Summons and Notice of Lis Pendens. On February 23,2009, Defendant executed an Affidavit 
of Acknowledgement of Service. On March 12, 2009, lTD filed a Motion for Possession and Notice of 
Hearing. The Motion and the Notice of Hearing were sent via facsimile machine to Defendant's counsel. 
Thereafter, Defendant's counsel objected to the form of the Summons, arguing that it had not been 
prepared in compliance with Idaho Code Section 7-708. Although lTD believed that the correct form of 
the Summons was that required by the Idaho Rules of Civil Procedure, another form of Summons was 
prepared, issued, and together with copies of the original documents, served again on Defendant's counsel 
via certified mail. An Affidavit of Acknowledgement of Service was executed by Defendant's counsel on 
March 18, 2009. On March 27, 2009, ITD filed a Memorandum in Support of Motion of Possession, a 
copy of which was delivered to counsel on the same day. 
II.
 
lTD'S MOTION FOR POSSESSION, NOTICE OF HEARING AND MEMORANDUM IN SUPPORT
 
OF MOTION FOR POSSESSION MEET THE REQUIREMENTS OF I.R.C.P. 7(b)(I)
 
Defendant's contention that lTD's Motion for Possession does not meet the requirements of 
I.R.C.P. (7)(b)(1) is without merit. The Memorandum in Support of Motion for Possession provides all 
details of what ITO seeks as a result of the possession herein. It provides full and direct citatations to the 
relevant sections of the Idaho Code, the facts which lTD expects to adduce at the hearing on the matter in 
support of its motion, and a clear description of each element the Court needs to consider in deciding 
whether to grant the motion. The Notice of Hearing in the matter supplies the time, date and place of 
hearing on the Motion. Taken as a whole, the Motion for Possession, the Notice of Hearing, andl the 
Memorandum in Support of the Motion for Possession clearly put Defendant on notice as to what is 
sought at the Possession Hearing and legal grounds therefor. 
III. 
lTD'S MOTION FOR POSSESSION IS TIMELY 
MEMORANDUM IN REPLY - 2
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Defendant argues that ITO's Motion for Possession is not timely because Defendant has not 
formally appeared in the case. However, as can be seen from the record in this case, ITO complied with 
all notice requirements as set forth in Idaho Code Section 7-721. Even though Defendant has not 
appeared in this matter, ITO is allowed to proceed without Defendant's appearance by setting a hearing 
more than 20 days from the date of service. It is undisputed that in this case, the hearing date of April 13, 
2009 nearly six weeks from the date of the original acceptance of service by Defendant, and more nearly 
30 days from the second date of acceptance of service by Defendant. 
IV. 
THE NOTICE OF HEARING ON THE MOTION FOR POSSESSION WAS PROPERLY SERVED 
It is ITO's position that Defendant's counsel, by agreeing to accept service on behalf of Defendant, has 
waived any objections to the manner of the service of the Motion for Possession and Notice of Hearing, 
As noted previously, counsel for Defendant agreed to accept service of the Summons and Complaint, both 
on February 23, 2009. After agreeing to accept service of the original Summons, Complaint and Lis 
Pendens, any other service of pleading should be governed by I.R.c.P. 5(b) which provides in part: 
Whenever under these rules service is required or permitted to be made 
upon a party represented by an attorney the service shall be made upon 
the attorney unless service upon the party is ordered by the court. Service 
upon the attorney or upon a party shall be made by delivering a copy to 
such person or by mailing it to the last known address of such person or, 
if no address is known, by leaving it with the clerk of the court. Delivery 
of a copy within this rule means: transmitting the copy by a facsimile 
machine process, handing it to the attorney or to the party; or leaving it at 
the attorney's office with the person in charge thereof .... 
Clearly, both the Motion for Possession and the Notice of Hearing, served upon counsel for Defendant by 
facsimile machine, meet the requirements ofI.R.C.P. 5(b). 
There are no Idaho cases directly on point on the issue of whether an acceptance of service acts as 
a waiver of formal service process. However, in Radice Corporation et aJ. v. Sound Builders, Inc. {:t aI, 
471 So.2d 86 (1985), the District Court of Appeal of Florida unequivocally held that where an attorney 
agreed to accept service of process on behalf of a client, he waived any defects in service. The same 
rationale should apply in the present case. It is uncontroverted that Counsel for Defendant agreed to 
MEMORANDUM IN REPLY - 3
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accept service on behalf of his client. It is uncontroverted that the first copy of the Complaint, Summons 
and Lis Pendens was sent to counsel, and that he received it. It is uncontroverted that counsel for 
Defendant agreed to accept service of another Summons, Complaint and Lis Pendens, and that he in fact 
received it. Counsel did not agree to accept only partial service of process, nor did he withdraw his 
permission allowing acceptance of service. He should estopped from asserting defects in service at this 
time. 
V. 
ITO HAS MADE A GOOD FAITH EFFORT TO PURCHASE DEFENDANT'S PROPERTY 
Defendant's final argument in the above matter is that ITO did not engage in good faith efforts to 
purchase Defendant's property, since Defendant was not provided with a legal description of the 
temporary easement sought by ITO in conjunction with the condemnation of the 906 square feet of real 
property. In support of this, Defendant cites Ray v. Frasure, 200 P3d 1174 (2009). It is lTD's position 
first, that Defendant was fairly apprised of the location of the temporary easements sought in this case by 
the appraisal sent to Defendant, that a legal description is not required for a temporary easement, and 
finally, even if a legal description is required, it was provided to Defendant as part of the Complaint. and 
since negotiations for possession of the property have been ongoing, it is not possible to provide a legal 
description of the temporary easement. 
The holding in Frasure, supra, is inapplicable to the facts of this case. That case dealt with the 
issue of whether a street address sufficed to the meet the requirements of the statute of frauds in a real 
estate sale. In the present case, ITO intends to produce evidence at the hearing in the above rnatter to 
show that the appraisal for the property, which includes numerous diagrams, scaled drawiings, aerial 
photos, as well as other specific descriptions of the temporary easements, provides more than ample 
descriptions of the areas in which the temporary easements are sought. ITO will further adduce testimony 
that it is standard operating procedure not to provide a full legal description of a temporary easement. 
MEMORANDUM IN REPLY - 4 
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VI. 
lTD OBJECTS TO DEFENDANT'S REQUEST TO HAVE A 
SECOND APPRAISAL ORDERED BY THE COURT 
lTD objects to Defendant's request to have the Court order an independent appraiser appraise the 
property as part of the possession hearing process. While the Court certainly has the discretion to order 
such an appraisal, it should be noted that Defendant has not at any time responded to lTD's offer with a 
counteroffer, or even questioned the valuation undertaken by the independent appraiser hired by !TD. 
The appointment of another appraiser would simply add to the costs associated with this proceeding, 
without any basis for the additional costs. The acquisition of property in this case consists of 906 square 
feet of property and a temporary construction easement. Any undervaluation of this small piece of 
property and the temporary construction easement will be result in Defendant being compensated with 
12% prejudgment interest from the date of issuance of summons until the judgment for such remainder, if 
any, is entered. 
CONCLUSION 
Based on the foregoing, lTD respectfully requests that Defendant's objections to lTD Motion for 
Possession be stricken and lTD be given possession of the property pending the outcome of the 
condemnation litigation. This Memorandum in Reply to Defendant HI Boise LLC's Response to 
Plaintiff's Motion for Possession is supported by the Affidavit of Paul Kime, filed herewith. 
DATED this ~day of April, 2009 
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877 Main Street, Suite 1000 
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Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) ANSWER TO COMPLAINT AND 
) DEMAND FOR JURY TRIAL 
vs. ) 
) 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 





COMES NOW the Defendant HI Boise, LLC, a Delaware limited liability company ("HI 
Boise"), by and through their counsel of record, Hawley Troxell Ennis & Hawley LLP, and in 
answer to the Complaint, admit, deny and allege as follows: 
GENERAL DENIAL 
HI Boise denies all allegations of the Complaint not specifically admitted herein. 






















 ,  
 
  
SPECIFIC ADMISSIONS AND DENIALS 
1. In response to the allegations in paragraph I of the Complaint, HI Boise admits that it 
owns real property located in Ada County, Idaho, and that Plaintiff has indicated its desire to 
condemn real property owned by HI Boise located in Ada County, Idaho. As to all other 
allegations set forth in paragraph I of Plaintiffs Complaint, HI Boise is without knowledge or 
information sufficient to form a belief as to the truth of the allegations set forth therein and, 
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure, 
2. In response to paragraph II of Plaintiffs Complaint, HI Boise admits that Plaintiff has 
those statutory powers conferred in Idaho Code section 40-301, et seq. HI Boise denies the 
allegations set forth in paragraph II of Plaintiffs Complaint to the extent such allegations 
conflict with, or outside the scope of such statutory authority. 
3. In response to paragraph III of Plaintiff s Complaint, HI Boise is without knowledge 
or information sufficient to form a belief as to the truth of the allegations set forth therein and, 
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure. 
4. In response to paragraph IV of Plaintiff s Complaint, HI Boise is without knowledge 
or information sufficient to form a belief as to the truth of the allegations set forth therein and, 
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure. 
5. HI Boise denies the allegation set forth in paragraph V of Plaintiffs Complaint. 
6. In response to paragraph VI of Plaintiffs Complaint, HI Boise is without knowledge 
or information sufficient to form a belief as to the truth of the allegations set forth therein and, 
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure. 
ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 2 
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7. In response to paragraph VII of Plaintiffs Complaint, HI Boise is without knowledge 
or information sufficient to form a belief as to the truth of the allegations set forth therein and, 
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure. 
8. In response to paragraph VIII of Plaintiffs Complaint, HI Boise is without 
knowledge or information sufficient to form a belief as to the truth of the allegations set forth 
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
9. In response to paragraph IX of Plaintiff s Complaint, HI Boise is without knowledge 
or information sufficient to form a belief as to the truth of the allegations set forth therein and, 
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure. 
10. In response to paragraph X of Plaintiffs Complaint, HI Boise is without knowledge 
or information sufficient to form a belief as to the truth of the allegations set forth therein and, 
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure. 
11. HI Boise denies the allegation set forth in paragraph XI of Plaintiffs Complaint. 
RESPONSE TO PRAYER FOR RELIEF 
With respect to Plaintiff s Prayer for Relief in the Complaint, to the extent that any 





To the extent that Plaintiff has failed to fully satisfy all of the statutory prerequisites to 
initiation of a condemnation action Idaho Code section 7-711, et seq., this action is premature. 


















To the extent that Plaintiffs Complaint gives rise to a defense pursuant to Rule 12(b) of 
the Idaho Rules of Civil Procedure, the Complaint should be dismissed pursuant thereto. 
THIRD DEFENSE 
HI Boise is entitled to recover damages from the Idaho Transportation Department for 
any condemnation of its real property and improvements thereon, for any easement across its real 
property, any severance damages to the remainder of HI Boise's property and all business 
damages HI Boise will incur as a result of the taking, all in an amount to be set forth in the trial 
of this action, as determined in accordance with the United States Constitution, the Idaho 
Constitution and Idaho Code section 7-711, et seq. 
FOURTH DEFENSE 
HI Boise has been forced to retain the services of Hawley Troxell Ennis & Hawley LLP 
in order to defend this action, and HI Boise should be awarded its reasonable attorneys' fees, and 
costs pursuant to Idaho Code section 7-718 from Plaintiff. 
FIFTH DEFENSE 
HI Boise affirmatively alleges the temporary easements sought to be taken by Plaintiff 
are unlimited and that Plaintiff has not limited the use ofthose easements in its Complaint in any 
way. HI Boise is therefore entitled to be paid for the full fair market value of the easements 
based on their unlimited use and to have damages to its remaining property assessed on that 
basis. 
RULE 11 STATEMENT 
HI Boise has considered and believes that it may have additional defenses, but does not 
have enough information at this time to assert additional defenses under Rule 11 of the Idaho 
















Rules of Civil Procedure. HI Boise does not intend to waive any such defenses and specifically 
asserts its intention to amend this answer if, pending research and after discovery, facts come to 
light giving rise to such additional defenses. 
REQUEST FOR JURY TRIAL 





WHEREFORE, HI Boise respectfully requests that the Court determine the just 
compensation due HI Boise by reason of the condemnation of the subject property and enter 
judgment against the Plaintiff for the fair market value of HI Boise's property and rights taken by 
the Plaintiff, all business damages HI Boise will incur as a result of the taking and the severance 
damages to the remainder of HI Boise's real property, together with HI Boise's costs, attorneys' 
fees and such other relief as the Court determines just and proper. 
DATED THIS a- day of April, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
No. 5630 
nts HI Boise, LLC 

















CERTIFICATE OF SERVICE 
~ 
I HEREBY CERTIFY that on this 2.. day of April, 2009, I caused to be served a true 
copy of the foregoing ANSWER by the method indicated below, and addressed to each of the 
following: 
Lawrence G. Wasden ___ U.S. Mail, Postage Prepaid 
Attorney General Hand Delivered 
___ Overnight Mail 
Paul Kime _ E-mail 
Steven M. Parry __/_Telecopy 
Deputy Attorney General 
Idaho Transportation Department 
33 I I West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
[Counsel for Board] 
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.,<' AFFIDAVIT OF SERVICE "'­
State of Idaho County of Ada District Court 
Case Number: CV-OC-0903179 
Plaintiff:
 
The State of Idaho, Idaho Tranportation Board
 J. DAVID NAVABRO, Clerk 
vs. ElyA. LYI(E 
DEPl1T' 
Defendant: 
HI Boise, LLC, a Delaware limited liability company, et al. 
Received by InfoNation, Inc. on the 30th day of March, 2009 at 9:49 am to be served on Mortgage Electronic 
Registration Systems, Inc. a Delaware corporation, 1818 Library Street, Suite 300, Reston, VA 20190. 
i, Giorismel Portillo, being duly sworn, depose and say that on the 31st day of March, 2009 at 12:58 pm, I: 
served a CORPORATION by delivering a true copy of the PLAINTIFF'S MEMORANDUM IN SUPPORT OF 
MOTION FOR PSSESSION to: Richard Anderson as Counsel for Mortgage Electronic Registration Systems, 
Inc., at the address of: 1818 Library Street, Suite 300, Reston, VA 20190, and informed said person of the 
contents therein, in compliance with state statutes. 
Description of Person Served: Age: 30s, Sex: M, Race/Skin Color: Black, Height: 6'4, Weight: 190, Hair: Black, 
Glasses: N 




~~'~ STATE OF VIRGINIA ;~~  
Glorismel Portillo 
COUNTY OF FAIRFAX 
InfoNation, Inc. 
Subscribed and Sworn to before me on the 1st day of 10555 Main Street 
April, 2009 by the affiant who is personally known to Suite 220 
me. Fairfax, VA 22030 
(703) 934-6777 
Our Job Serial Number: 2009000882 
My Commission Expires: 
Copyright © 1992·2008 Database Services, Inc.• Process Server's Toolbox V6.3k 
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LAWRENCE G. WASDEN APR 08 2009
ATTORNEY GENERAL 
J. DAVIDNAVARRO, Clerk 
ByA. LYKEPAULKIME DEPUTY 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB#2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 




) CERTIFICATE OF MAILING 
vs. ) 
) 
HI BOISE, LLC, a Delaware limited ) 
liability company and MORTGAGE ) 
ELECTRONIC REGISTRATION ) 
SYSTEMS, INC., a Delaware corporation ) 
) ()RIGIN.ALDefendants. ) 
---------------- ) 
I HEREBY CERTIFY that on the 8th day of April, 2009, I caused a copy of the 
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Timothy Tyree 
Hawley Troxell Ennis and Hawley LLP 
877 Main Street, Suite 1000 
Boise, ID 83702 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 20190 
DATED this s" day of April 2009. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the s" day of April, 2009, I caused a copy of the above to 
be served to: 
Timothy Tyree I:8JU.S. Mail 
Hawley Troxell Ennis and Hawley LLP DHand Delivered 
877 Main Street, Suite 1000 DOvemight Mail 
Boise, ID 83702 DTelecopy (Fax) 342-3829 
Mortgage Electronic Registration Systems, Inc. I:8JU.S. Mail 
1818 Library Street, Suite 300 DHand Delivered 
Reston, VA 20190 DOvemight Mail 
DTelecopy (Fax) 
Legal Assistant to Paul Kime and Steven Parry 


















LAWRENCE G. WASDEN 
ATTORJ'IEY GENERAL 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 






HI BOISE, LLC, a Delaware limited 























Case No. CV OC 0903179 
CONTINUANCE NOTICE OF HEARING
 
DATE: April 30, 2009 
TIME: 2:00 p.m, 
TO:	 THE ABOVE-NAMED DEFENDANTS AND THEIR ATTORNEY OF RECORD: 
HI Boise, LLC AND Mortgage Electronic Registration Systems, Inc.: 









'J. DAVID NAVAHRO CI I. 
" ~. KAT I erl\ 





























YOU ARE HEREBY NOTIFIED that Plaintiffs Motion for Possession in the above-
entitled cause has been set for continuance before this Court in Boise, Idaho, on the 30th day of 
April, 2009, at the hour of 2:00 p.m., or as soon thereafter as counsel may be heard. By 
stipulation of the parties the only issue remaining to be decided by the Court is Plaintiffs 
compliance with Idaho Code, Section 7-721(2)(d). 




Deputy Attorney General 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the I C-r day of April, 2009, I caused a copy of the above 
to be served to: 
Timothy Tyree [EIu.S. Mail 
Hawley Troxell Ennis and Hawley LLP DHand Delivered 
877 Main Street, Suite 1000 DOvernight Mail 
Boise, ID 83702 DTelecopy (Fax) 342-3829 
Mortgage Electronic Registration Systems, Inc. [8lU.S. Mail 
1818 Library Street, Suite 300 DHand Delivered 
Reston, VA 20190 DOvernight Mail 




Deputy Attorney General 
NOTICE OF HEARING - Page 2 
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AF'R 29 2009 
J. DAVID NAVARRO, Clerk 
~y A. GAFiOE/lJ 
!J~PU;I 
Timothy W. Tyree, ISB No. 5630 
HA WLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 




Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) DEFENDANT HI BOISE, LLC'S 
) SUPPLEMENTAL RESPONSE TO 
vs, ) PLAINTIFF'S MOTION FOR 
) POSSESSION 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




COMES NOW the Defendant HI Boise, LLC, a Delaware limited liability company ("HI 
Boise"), by and through its counsel of record, Hawley Troxell Ennis & Hawley LLP, and 
supplements its response to Plaintiff s Motion for Possession states as follows: 
I. 
BACKGROUND 
1. The Court is referred to Defendant's first response to Plaintiffs motion for 
additional background. 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSE TO 
PLAINTIFF'S MOTION FOR POSSESSION - 1 
43119.0DD3.15058395 
000127


















2. On April 13,2009, this Court heard preliminary arguments on Plaintiff's Motion 
for Possession. Upon Defendant's objection to the timeliness of Plaintiffs Motion for 
Possession, this Court rescheduled the hearing to April 30, 2009. During preliminary arguments, 
this Court asked the parties to summarize the outstanding issues not disposed of during the 
preliminary arguments. This Supplemental Response addresses that request. 
3. HI Boise is concerned about how its business will be harmed by Plaintiffs 
interstate improvements--most significantly the sound wall constructed along HI Boise's 
southern boundary where HI Boise's land abuts Interstate 84 and the island constructed down the 
middle of Vista Avenue. The sound wall is expected to be 16 feet in height. If the wall is 
constructed as shown in Plaintiffs construction plans, travelers along Interstate 84 will not be 
able to see the Holiday Inn hotel from the interstate. If the island down Vista Avenue is 
constructed, left hand turns in and out of the Holiday Inn's only access onto Vista Avenue will 
be lost. HI Boise's business relies heavily on its location next to the interstate, both in terms of 
access to and visibility from the interstate. If travelers cannot see the Holiday Inn or encounter 
road blocks on their way to the Holiday Inn, HI Boise will suffer significant business damages. 
4. HI Boise and Plaintiff have engaged in extensive discussions regarding the sound 
wall and its associated Temporary Construction Easement. HI Boise's position is simple-do 
not build the sound wall in a manner which blocks HI Boise's visibility from the interstate. To 
this end, HI Boise has suggested the sound wall could be capped, running north along its eastern 
boundary so that the neighbors to the east would still receive any sound protection the wall may 
offer. When Plaintiff raised concerns about maintaining the wall cap, HI Boise responded with a 
maintenance easement. Despite HI Boise's participation in the negotiations, Plaintiff has made 
no offer to mitigate or compensate HI Boise for the damages it will suffer as a result of the sound 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSE TO 
PLAINTIFF'S MOTION FOR POSSESSION - 2 
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wall or the center median. To its credit, Plaintiff has suggested it may be able to shorten the 
sound wall but has made no commitment to shorten the sound wall and therein lies the problem: 
Plaintiff cannot make a commitment. Even the one written offer upon which it relies to satisfy 
its good faith negotiation obligation lacks commitment. Without a legally sufficient description 
of the location of the Temporary Construction Easement, the easement is not binding. 
5. Plaintiff's failure to make even a single offer to HI Boise is a failure to negotiate 
in good faith. The obligation to negotiate in good faith is a key element to the conditions 
precedent for possession pursuant to Idaho Code Section 7-721. By requiring the condemning 
authority to negotiate in good faith, judicial economy is served and the property owner avoids the 
expenses of defending itself in the judicial system. By denying Plaintiff possession, at least for 
the time being, this Court sends a clear message that Plaintiff must treat HI Boise fairlly and 





6. Plaintiff has failed to seek, in good faith, the purchase of the lands sought to be 
taken. In order to satisfy the good faith obligation, "there must be proof of a bona fide attempt to 
agree, with a bona fide offer made and reasonable effort made to induce the owner to accept it." 
State ex ret. Rich v. Bair, 83 Idaho 475, 480, 365 P.2d216, 219 (1961). The good faith 
negotiation component has three elements: (a) bona fide attempt to agree, (b) a bona fide offer 
made, and (c) a reasonable effort to induce the property owner to accept the offer. Plaintiff has 
not satisfied the second or third elements because it has not made a bona fide offer and without 
making an offer, there can be no reasonable effort to induce its acceptance. 
It is well settled in Idaho that a binding offer for the purchase of an interest in real 
property requires a legally sufficient legal description. Ray v. Frasure, 09.4 ISCR 138, 200 P.3d 
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1174 (2009). Not until issuance of the Complaint did Plaintiff provide a legal description for the 
portion of HI Boise's land sought for use for the temporary easement. As such, Plaintiff has not 
made a "bona fide offer" prior to commencing this action because any offer without a sufficient 
legal description is not a binding offer. Without a legally sufficient description of the property, 
the offer is voidable by either party. Id. Therefore, Plaintiff has failed to meet its good faith 
obligation by failing to make a bona fide offer with regard to the temporary construction 
easement. 
As for the lack of a bona fide offer for the damages to be caused by the sound wall and 
center median, Plaintiff is on notice of its obligation to negotiate in good faith regarding business 
damages. Idaho Code Section 7-711(2)(v) states that "[t]he plaintiffs good faith in failing 10 
offer compensation for business damages shall not be contested at a possession hearing held 
pursuant to section 7-721, Idaho Code, if the defendant has not given notice of its intent to c:Iaim 
business damages prior to the date of filing of the motion that initiates the proceeding under that 
section." Discussions over the sound wall and its impact on HI Boise's business have been on­
going nearly from day one. Plaintiff has been well advised of HI Boise's concerns with the wall. 
Plaintiff cannot complain that HI Boise has not submitted formal proof of business damages as 
required by Idaho Code Section 7-711(2) as justification for not making an offer on business 
damages. While the deadline for submittal has not passed, HI Boise has engaged its own third 
party hospitality expert to fully evaluate the financial impact of Plaintiffs plan as it has evolved. 
Furthermore, the lack of commitment from Plaintiff as to a final plan has created uncertainty as 
to the impact and makes it difficult, if not impossible, for HI Boise to accurately and completely 
determine the financial impact to HI Boise's business. The complexities of calculating business 
damages and accurately and completely assess the financial impact requires a definitive plan and 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSE TO 
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an appropriate time period to study that plan. Finally, Idaho Code Section 7-711(2)(v) does not 
require the formal submittal as a condition precedent to Plaintiffs obligation to negotiate in good 
faith. All the statute requires is "intent to claim business damages," not the formal 
documentation. Id. By not making even a single offer to address HI Boise's business damages, 
despite being well advised of HI Boise's concerns to its business, Plaintiff has failed to negotiate 
in good faith. 
7. HI Boise requests this Court to appoint a disinterested, nationally recognized and 
qualified hospitality valuation expert as the agent of the court to evaluate the property. Idaho 
Code Section 7-721(3) allows this court to appoint a disinterested appraiser as an agent of the 
court. In this case, a nationally recognized hospitality valuation expert/appraiser appointed by 
this court would assist the parties tremendously in resolving this matter short of trial. To aid this 



























Jones Lang LaSalle Hotels
 
One Front Street, Suite 300
 
San Francisco, CA 94111
 
phone (415) 395 4900
 
fax: 415 955 1150
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Cushman & Wakefield of Califomia, Inc.
 
601 South Figueroa Street, 47th Floor
 












201 South Main Street,Suite 900
 
Salt Lake City, Utah 84111
 
Telephone: [1] (801) 531 9666
 
Telecopier: [1] (801) 933 8106
 
Any consultant offered by the above firms would be well qualified to serve as an agent of the 
court. HI Boise has no affiliation with the above firms. 
8. HI Boise will be presenting evidence at the hearing on its business damages 
caused by Plaintiff's improvements. Based on the Plaintiff's arguments at the first hearing, HI 
Boise anticipates that Plaintiff will object to such evidence, arguing such evidence is prohibited 
at an Idaho Code Section 7-721 early possession hearing. Idaho Code Section 7-721 does not 
limit the type of damages which may be awarded as part of the early possession hearing. Rather, 
the statute directs the court to hear evidence on "just compensation[.]" I.C. § 7-721 (3). The just 
compensation allowed under Idaho law is set forth in Idaho Code Section 7-711. That section 
specifically states that a business which has been in existence for more than five years is allowed 
business damages as part of its just compensation. I.C. § 7-711(2). The Holiday Inn has been in 




Plaintiff has failed to negotiate in good faith and therefore cannot meet the statutory 
prerequisites to possession. To promote proper and efficient recourse to the courts, this court 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSE TO 
PLAINTIFF'S MOTION FOR POSSESSION - 6 
43119.0003.1505839.5 
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should cause the Plaintiff to negotiate in good faith with HI Boise and make at least one bona 
fide offer before forcing a defense in the courts. Should this court nonetheless allow Plaintiff to 
proceed with possession, this Court should appoint a nationally recognized hospitality valuation 
expert/appraiser to act as the Court's agent and assess the current iteration of Plaintiffs plans 
and the damages they impose upon HI Boise. Furthermore, HI Boise should be allowed to 
present its own evidence as to its business damages and this Court should award such business 
damages as the Court determines just. 
-a: 
DATED THIS ~ day of April, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
No. 5630 
ants HI Boise, LLC 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSE TO 


















CERTIFICATE OF SERVICE 
-ec 
I HEREBY CERTIFY that on this Z,1 day of April, 2009, I caused to be served a true 
copy of the foregoing DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSE TO 
PLAINTIFF'S MOTION FOR POSSESSION by the method indicated below, and addressed to 
each of the following: 
Lawrence G. Wasden __ U.S. Mail, Postage Prepaid 
Attorney General Hand Delivered 
__ Overnight Mail 
Paul Kime E-mail 
Steven M. Parry =VTelecopy 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
[Counsel for Board] 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSE TO 
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MAY 07 2009 
Ada County Clerk 
J. DAVID ,\IAVAFIRO, Clerk 




























Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO	 ) 














HI BOISE, LLC, a Delaware limited ) DATE: May 11, 2009
 








Defendants. ) aRI(Jll~L\.L 
-------------- ) 
TO: THE ABOVE-NAMED DEFENDANTS AND THEIR ATTORNEY OF RECORD: 
HI Boise, LLC AND Mortgage Electronic Registration Systems, Inc.: 




   






































YOU ARE HEREBY NOTIFIED that Plaintiffs Motion for Possession in the above-
entitled cause has been set for continuance before this Court in Boise, Idaho, on the u" day of 
May, 2009, at the hour of 10:00 a.m., or as soon thereafter as counsel may be heard . 
.
DATED this ~:> day of May, 2009. 
_/~~U	 c::-~ 
.ATEVEN MPA ~ ~-
Deputy Attorney General -.,-,.,.,~ -'-------..::~ 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the --­S day of May, 2009, I caused a copy of the above to 
be served to: 
Timothy Tyree DU.s. Mail 
Hawley Troxell Ennis and Hawley LLP DHand Delivered 
877 Main Street, Suite 1000 DOvernight Mail 
Boise, ID 83702 [ilTelecopy (Fax) 342-3829 
Mortgage Electronic Registration Systems, Inc. IS(Ju.S. Mail 
1818 Library Street, Suite 300 8Hand Delivered 
Reston, VA 20190	 DOvernight Mail 




Deputy Attorney General ,­
NOTICE OF HEARING - Page 2 
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JUN 0 12009 
JUN 01 2009Ada County Clerk 
J. DAVID NAVARA:O, CleirkLAWRENCE G. WASDEN 
By J. RANDAL.l
ATTORNEY GENERAL	 OEPUTY 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 




Counsel for Board' 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 




) CONTINUANCE NOTICE OF HEARING 
vs. ) 
) 
HI BOISE, LLC, a Delaware limited ) DATE: June 22, 2009 
liability company and MORTGAGE ) TIME: 2:00 p.m. 
ELECTRONIC REGISTRATION ) 




TO:	 THE ABOVE-NAMED DEFENDANTS AND THEIR ATTORNEY OF RECORD: 
HI Boise, LLC AND Mortgage Electronic Registration Systems, Inc.: 















    







YOU ARE HEREBY NOTIFIED that Plaintiff's Motion for Possession in the above-
entitled cause has been set for continuance before this Court in Boise, Idaho, on the 22nd day of 
June, 2009, at the hour of2:00 p.m., or as soon thereafter as counsel may be heard. 
DATED this 11-t!t.:ofMay, 2009. 
AULKIME 
Deputy Attorney General 
CERTIFICATE OF SERVICE 
-tl-
I HEREBY CERTIFY that on thec2!!t- day of May, 2009, I caused a copy of the above to 
be served to: 
Timothy Tyree DU.s. Mail 
Hawley Troxell Ennis and Hawley LLP DHand Delivered 
877 Main Street, Suite 1000 DOvernight Mail 
Boise, ID 83702 [01elecopy (Fax) 342-3829 
Mortgage Electronic Registration Systems, Inc. DU.s. Mail 
1818 Library Street, Suite 300 DHand Delivered 
Reston, VA 20190 hlgyernight Mail 
~elecopy (Fax) (703) 748-0183 
LISA HOAG 
Legal Assistant to 
Paul Kime, Deputy Attorney General 
NOTICE OF HEARING - Page 2 
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JUN 09 ZOO~I 
J. DAVID NAVAR~O, Clerk 
By J, ~ANlJALL 
DEPUTY 
Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 




Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) MOTION TO STRIKE AFFIDAVIT OF 
) SERVICE OF GLORISMEL PORTILLO 
vs. ) 
) 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




COMES NOW Defendant HI Boise, LLC, by and through its counsel of record, Hawley 
Troxell Ennis & Hawley LLP, and respectfully submits this Motion to Strike the Affidavit of 
Glorismel Portillo. 
The basis of this motion is that the Affidavit of Service of Glorismel Portillo fails to 
comply with the Idaho Rules of Civil Procedure and the Idaho Rules of Evidence. This motion is 
supported by the Memorandum in Support of Motion to Strike Affidavit of Service of Glorismel 
Portillo, the Affidavit of Timothy W. Tyree in Support of Motion to Strike Affidavit of Service 
MOTION TO STRIKE AFFIDAVIT OF SERVICE OF GLORISMEL 
















- - -------- - - - - -------)
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of Glorismel Portillo and the Affidavit of Al Frazzini in Support of Motion to Strike Affidavit of 
Service of Glorismel Portillo, filed concurrently herewith. 
DATED THIS ~day of June, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
MOTION TO STRIKE AFFIDAVIT OF SERVICE OF GLORISMEL 






CERTIFICATE OF SERVICE 
-e: 
I HEREBY CERTIFY that on thisq" day of June, 2009, I caused to be served a true 
copy of the foregoing MOTION TO STRIKEAFFIDAVIT OF SERVICE OF GLORlSMEL 
PORTILLO by the method indicated below, and addressed to each of the following: 
Lawrence G. Wasden ___ U.S. Mail, Postage Prepaid 
Attorney General Hand Delivered 
___ Overnight Mail 
Paul Kime -------..E-mail 
Steven M. Parry __V_ Telecopy 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
[Counsel for Board] 
~=-~-;F-ioL-...L.-~-+----------
MOTION TO STRIKE AFFIDAVIT OF SERVICE OF GLORISMEL 
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J. DAVID NAVARRO, Clerk 
ByJ RANDALL 
DEPUTY 
Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 




Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) MEMORANDUM TI'J SUPPORT OF 
) MOTION TO STRIKE AFFIDAVIT OF 
vs. ) SERVICE OF GLORISMEL PORTILLO 
) 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




Defendant HI Boise, LLC ("HI Boise"), by and through its attorneys of record, Hawley 
Troxell Ennis & Hawley LLP, submits this Memorandum in Support of Motion to Strike 
Affidavit of Service 0 f Glorismel Portillo. 
I. 
INTRODUCTION 
The Affidavit of Service of Glorismel Portillo (the "Portillo Affidavit") should be 
stricken for lack of admissible evidence. Specifically, the Portillo Affidavit alleges service of the 
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE AFFIDAVIT OF 


























Summons, Complaint (with exhibits) and Lis Pendens on an individual who is not authorized to 
accept service on behalf of HI Boise and is not the registered agent of HI Boise. HI Boise 
believes Plaintiff is relying on the Portillo Affidavit to support its allegations that the time for HI 
Boise to submit its business damage claim has expired. HI Boise and Plaintiff had reached a 
stipulated agreement for Plaintiffs possession of the property sought to be condemned by 
Plaintiff, which stipulation included an extension of the 90 day deadline for submittal of HI 
Boise's business damage claim while the parties worked to find ways to mitigate the impact of 
the sound wall to be constructed by Plaintiff, which sound wall would have a substantial adverse 
impact on HI Boise's business. (Affidavit of Al Frazzini in Support of Motion to Strike ~ 4.) 
Counsel for HI Boise signed the stipulation and sent the signed stipulation to Plaintiff's counsel 
(Affidavit of Timothy W. Tyree in Support of Motion to Strike ~ 4.) Plaintiffs counsel 
subsequently informed HI Boise's counsel that it would not sign the stipulation on grounds that 
the deadline for HI Boise to submit its business damage claim had expired, despite the fact that 
Plaintiff had previously agreed to waive the 90 day deadline. (Affidavit of Timothy ViV. Tyree in 
Support of Motion to Strike ~~ 5 & 6.) Plaintiffs counsel refused to give any grounds for its 
position and HI Boise speculates Plaintiffs position is based on the Portillo Affidavit. 
A.	 This Court First Must Determine Whether Plaintiff Can Rely on the Portiillo 
Affidavit. 
Although the Portillo Affidavit is not submitted in support of a motion for summary 
judgment, Rule 56(e) provides guidance on the appropriate contents of an affidavit. In deciding 
a motion for summary judgment, the court may exclude or not consider evidence offered by a 
party. Marty v. State, 122 Idaho 766,769,838 P.2d 1384,1387 (1992). If an affidavit contains 
some inadmissible matter, the court may strike or disregard the inadmissible part. Jd. The 
admissibility of the evidence contained in affidavits is a threshold question to be answered before 
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE AFFIDAVIT OF 
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deciding the merits of the motion. See, Sprinkler Irrigation Co., Inc. v. John Deere Ins. Co., 
Inc., 139 Idaho 691, 696,85 P.3d 667,672 (2004). Although the Portillo Affidavit is not 
submitted in support of or in opposition to a motion for summary judgment, HI Boise believes 
Plaintiff is relying on the Portillo Affidavit in asserting that HI Boise's deadline for submitting 
its business damage claim has expired. The admissibility of the evidence contained in the 
Portillo Affidavit should therefore be decided to avoid further dispute as to the admissibility of 
HI Boise's business damage claim. 
B.	 The Portillo Affidavit Cannot Offer as Evidence the Contents of Documents Not 
Attached to the Affidavit. 
The Portillo Affidavit should be stricken from the record for failure to attach the 
documents referenced therein. "Sworn or certified copies of all papers or parts thereof referred 
to in an affidavit shall be attached thereto and served therewith." I.R.C.P.56(e). It is impossible 
for this Court to determine the accuracy of the statement that Ms. Portillo "served a 
CORPORATION by delivering a true copy of the SUMMONS, COMPLAINT (WITH 
EXHIBITS) and LIS PENDENS" absent such documents being attached to the Portillo Affidavit. 
The essential purpose of the Portillo Affidavit is to assert service of the Summons, Complaint 
and Lis Pendens and, without attaching such documents to the Affidavit in accordance with 
proper procedure, the Portillo Affidavit should be stricken from the record in its entirety. 
C.	 The Portillo Affidavit Cannot Offer Evidence which is Irrelevant and Inadmissible. 
The Portillo Affidavit alleges service on "Joseph Patry as Counsel for R. K. Arnold, at 
the address of: 1818 Library St., Suite 300, Reston, VA 20190[.]" Service on a limited liability 
company in Idaho is affected by serving an officer, managing or general agent, or upon the 
company's registered agent. I.R.C.P.4(d)(4). R. K. Arnold is not an officer, managing or 
general agent or the registered agent of HI Boise. (Affidavit of Al Frazzini in Support of Motion 
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE AFFIDAVIT OF 
SERVICE OF GLORISMEL PORTILLO - 3 
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to Strike ~ 5.) The registered agent of HI Boise is the Corporation Service Company whose 
address is 1401 Shoreline Dr., Suite 2, Boise, Idaho. (Affidavit of Al Frazzini in Support of 
Motion to Strike ~ 6.) Furthermore, Joseph Patry, as counsel for R. K. Arnold has not submitted 
a written admission that service was received by HI Boise as required. I.R.C.P.4(g)(6). As 
such, service of the Summons, Complaint and Lis Pendens did not effectuate service upon HI 
Boise, LLC and is therefore prejudicial, irrelevant and misleading and should be stricken from 





Based on the foregoing, Defendant HI Boise respectfully requests that this Court grant 
Defendant's Motion to Strike Affidavit of Service of Glorismel Portillo. -er 
DATED THIS q day of June, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
.5630 
I Boise, LLC 
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE AFFIDAVIT OF 














CERTIFICATE OF SERVICE 
-a: 
I HEREBY CERTIFY that on this 2 day of June, 2009, I caused to be served a true 
copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION TO STRIKE 
AFFIDAVIT OF SERVICE OF GLORISMEL PORTILLO by the method indicated below, and 
addressed to each of the following: 
Lawrence G. Wasden __ U.S. Mail, Postage Prepaid 
Attorney General Hand Delivered 
__ Overnight Mail 
Paul Kime E-mail 
Steven M. Parry ZTelecopy 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
[Counsel for Board] 
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE AFFIDAVIT OF 
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J. DAVID NAVAf~RO. Clerk 
By J. RANDALL 
DEPun 
Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 




Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) AFFIDAVIT OF AL FRAZZINI IN 
) SUPPORT OF MOTION TO STRIKE 
vs. ) AFFIDAVIT OF SERVICE OF 
) GLORISMEL PORTILLO 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




AL FRAZZINI, being first duly sworn upon oath, deposes and states as follows: 
1. I am of adult age and under no disability that would affect the truth of the 
statements set forth in this affidavit. Unless otherwise indicated, I make these statements based 
on my own personal knowledge. 
2. I am a principal in Defendant HI Boise, LLC and I am familiar with all aspects of 
its governance and operations. 
AFFIDAVIT OF AL FRAZZINI IN SUPPORT OF MOTION TO STRIKE 
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3. I have authority to negotiate on behalf of HI Boise, LLC and I have participated in 
the negotiations between Plaintiff and HI Boise, LLC. 
4. HI Boise and Plaintiffhad reached a stipulated agreement for Plaintiff's 
possession ofthe property sought to be condemned by Plaintiff, which stipulation included an 
extension of the 90 day deadline for submittal ofHI Boise's business damage claim while the 
parties worked to find ways to mitigate the impact of the sound wall to be constructed by .. , 
Plaintiff, which sound wall would have a substantial adverse impact on HI Boise's business. 
5. R. K. Arnold is not an officer, managing or general agent or the registered agent 
of HI Boise. I have no personal knowledge ofR.K. Arnold or his legal counsel~Jh Patry. '~k 'C.5 
NO-f" A.v+wI'L~ h:> d,..C..L-~r S~lc(' ~ \.4-\ ~OIHc- '-I-c-. . 
6. The Idaho registered agent of HI Boise, LLC is the Corporation ervice Company 
whose address is 1401 Shoreline Dr., Suite 2, Boise, Idaho. 
Al~~ 
STATE OF Netu rog( ) 
) ss. 
County of /Jrzu) 'fog ) 
SUBSCRIBED AND SWORN before me this 1~ day of June, 2009. 
Name: ~a~CAROl A.BELT
 
Notary Public, State of NewYorIc Notary Public for Wf5tUll?S7l?L ~O. rvf
 
No. 01BE61 04023
 Residing at b2I+ITe f)LAf'US NY
Qualified in Westchester County
 
Commission Expires January 12, 2011 My commission expires ..rA N l:l , ':l-O I ~
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~t DAVID NAVAFmO, Clerk 
ByJ RANOAllTimothy W. Tyree, ISB No. 5630 
,-)~",UT'( 
HAWLEY TROXELL ENNIS & HAWLEY LLP
 
877 Main Street, Suite 1000
 
P.O. Box 1617 




Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) AFFIDAVIT OF TIMOTHY W. TYREE 
) IN SUPPORT OF MOTION TO STRIKE 
vs. ) AFFIDAVIT OF SERVICE OF 
) GLORISMEL PORTILLO 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 






TIMOTHY W. TYREE, being first duly sworn upon oath, deposes and states as follows: 
1. I am of adult age and under no disability that would affect the truth of the 
statements set forth in this affidavit. Unless otherwise indicated, I make these statements based 
on my own personal knowledge. 
2. I am an attorney with the law firm Hawley Troxell Ennis & Hawley LLP. 
3. I am counsel for Defendant HI Boise, LLC. 
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF MOTION TO 




























4. Attached hereto as Exhibit A is a true and correct copy of the Affidavit of 
Acknowledgement of Service pursuant to which I accepted service of an Another Summons, 
Complaint and Lis Pendens in the above-entitled action on March 18, 2009. 
5. Attached hereto as Exhibit B is a true and correct copy of the e-mail exchange 
between me and Paul Kime, counsel for Plaintiff, in which Mr. Kime refused to sign the 
stipulation on grounds that the deadline for HI Boise to submit its business damage claim had 
expired and refusing to acknowledge that he had previously agreed to waive the 90 day deadline 
for filing business damages. 
6. Attached hereto as Exhibit C is a true and correct copy of the e-mail pursuant to 
which Mr. Kime agreed to waive the 90 day deadline for filing business damages. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
SUBSCRIBED AND SWORN before me this '1r-- day of June, 200909. 
N-;m;.~(;k. Pi "~KJL_ 
Notary Public for Idaho 
Residing at :&blSt) I D 
My commission expires ~~/Z Q I S 
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF MOTION TO 















CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this _ day of June, 2009, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF MOTIO:~ TO 
STRIKE AFFIDAVIT OF SERVICE OF GLORISMEL PORTILLO by the method indicated 
below, and addressed to each of the following: 
Lawrence G. Wasden ___ U.S. Mail, Postage Prepaid 
Attorney General Hand Delivered 
__ Overnight Mail 
Paul Kime E-mail 
Steven M. Parry _/Telecopy 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
[Counsel for Board] 
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF MOTION TO 






















STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH mDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 









) AFFIDAVIT OF ACKNOWLEDGEMENT 
vs. ) OF SERVICE 
HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRAnON 
SYSTEMS, INC., a Delaware corporation 
Defendants. 
State of Idaho ) 
: ss. 









Timothy Tyree of the firm Hawley, Troxell, Ennis, & Hawley, LLP being first duly 
sworn upon oath, deposes and says: 
AFFIDAVIT OF ACKNOWLEDGEMENT OF SERVICE - Page 1 
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That I am the attorney for the Defendant, HI Boise, LLC in the above-entitled action. 
Your Affiant hereby acknowledges service and receipt of a copy of an Another 
"7;t q










Residing at 1¢:, OJ S&­
My Commission expires 
to be served to: 
Paul Kime 
Deputy Attorney General 
Idaho Transportation Department 
PO Box 7129 
Boise, ID 83707-1129 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 








DTelec (Fax) . 






Hawl , roxell, E S; Hawley, 
. Attorney for Defendant, HI Boise, LLC 
. H.G\ffok 1'\<"'* 









Page 1 of 1 
Tim Tyree 
From: Paul Kime [PauI.Kime@itd.idaho.gov] 
Sent: Wednesday, May 06,20099:18 AM 
To: Tim Tyree 
Cc: Marcos Casillas; AI Frazzini 
Subject: RE: Due Date for Submittal of Business Damages [DMSMSG1.FID413010] 
Good morning, Tim. Apologies for not getting back to you on this sooner. I will waive the 90 day time limit on 
the business damages claim filing, and instead, let's just agree on some reasonable timeframe for submitting 
them. If this works for you, we can just put it on the record on Monday. 
Paul Kime 
Deputy Attorney General 
(208) 334-8812 
From: Tim Tyree [mailto:ttyree@hawleytroxell.com] 
sent: Friday, May 01, 2009 12:57 PM 
To: Paul Kime 
Cc: Marcos Casillas; AI Frazzini 
Subject: Due Date for Submittal of Business Damages [DMSMSGl.FID413010] 
Dear Paul, 
I would like to confirm with you the due date for submittal of business damages by my client, HI Boise, LLC 
pursuant to 7-711(2)(a)(i). Yesterday, Steve made the comment that the business damage submittal was due in 
just a few weeks. By my calculations, that is not the case. 
You issued the Another Summons and Complaint which I accepted service of on March 18, 2009. Ninety days 
from March 18 is June 16, 2009. Unless I hear from you otherwise, I will rely on June 16, 2009 CiS the due date 
for HI Boise to submit its business damage claim in accordance with 7-711(2)(a). 
Sincerely, 





web www. hCl~trp)(eI1~om 
HA \VLEY TROXELL 
Attorneys and Counselors 
This e-mail message from the law finn of Hawley Troxell Ennis & Hawley, LLPis intended only for named recipients, It contains information that mal' be 
confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law, If you have received this message in error, are not a named 
recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, 
distribution, or reproduction ofthis message or its contents is strictly prohibited. Please notify us immediately at 208.344,6000 if you have received this message in 
error, and delete the message, 
\"/
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From: Paul Kime [PauI.Kime@itd.idaho.gov] 
Sent: Wednesday, June 03, 2009 3:20 PM 
To: Tim Tyree 
Cc: Steven Parry 
Subject: RE: Please review 'Order of Possession (version 2)' [DMSMSG1.FID41301 0] 
Good afternoon again. I think we are probably at an impasse on this issue. At this point, I intend to go forward 
with the hearing and let the judge decide. 
Paul Kime 
Deputy Attorney General 
(208) 334-8812 
From: Tim Tyree [mailto:ttyree@hawleytroxell.com] 
Sent: Wednesday, June 03, 2009 2:33 PM 
To: Paul Kime 
Cc: Steven Parry 
Subject: RE: Please review 'Order of Possession (version 2)' [DMSMSG1.FID413010] 
Paul, 
Please let me know how you figure the 90 days ran last week. 
Sincerely, 







Attorneys and Counselors 
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley. LLP is intended only for named recipients. It contains information that may be 
confidential. privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named 
recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, 
distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately at 208.344.6000 if you have received this llessage in 
error, and delete the message. 
From: Paul Kime [mailto:PauI.Kime@itd.idaho.gov] 
Sent: Wednesday, June 03, 20092:27 PM 
To: Tim Tyree 
Cc: Steven Parry 
Subject: RE: Please review 'Order of Possession (version 2)' [DMSMSGl.FID413010] 
Good afternoon again. As we calculate it, the 90 days expired last week. At this point, the stipulation should be 
considered in extreme jeopardy, since I do not intend to sign the agreement in its current form. I simply do not 
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• Please review 'Order of Possession (version 2)' Page 2 of4 
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I did not waive the 90 days, instead I asked you whether you needed additional time and if so, that we could 
agree on some reasonable time frame and then put it on the record once we went to Court the next day. 
Nothing was ever put on the record, and your client chose to tarry and wordsmith the documents until such 
time as the 90 days expired. 
Again, I do not see that there even is a business damage claim since we can angle the wall to preserve the sign. 
I would think that your duty to mitigate would practically require something along this line. 
Paul Kime 
Deputy Attorney General 
(208) 334-8812 
From: Tim Tyree [mailto:ttyree@hawleytroxell.com] 
sent: Wednesday, June 03, 2009 2:04 PM 
To: Paul Kime 
Cc: Steven Parry 
Subject: RE: Please review 'Order of Possession (version 2)' [DMSMSG1.FID413010] 
Paul, 
The 90 days does not run until June 16. Your Another Summons was accepted on March 18 by my Affldavlt. You 
were notified that we are counting from the 18th in the attached e-mail and you waived the 90 day period. If 
you dispute this position then the Stipulation is likely in jeopardy. Please advise. Otherwise, please let me know 
if you will be signing the Stipulation in its present form. 
Sincerely, 







Attorneys and Counselors 
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley, LLPis intended only for named recipients. It contains information that mal' be 
confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named 
recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, 
distribution, or reproduction of this message or its contents is strictly prohibited Please notify us immediately at 208.344.6000 if you have received this nessage in 
error, and delete the message. 
From: Paul Kime [mailto:PauI.Kime@itd.idaho.gov] 
sent: Wednesday, June 03, 2009 1:52 PM 
To: Tim Tyree 
Cc: Steven Parry 
Subject: RE: Please review 'Order of Possession (version 2)' [DMSMSG1.FID413010] 
Good afternoon, Tim. I received the stipulation yesterday afternoon. I am all right with the changes put into the 
Stipulation overall. However, I see a problem. So far as I can see, the 90 days in which to file the business claim 
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· Please review 'Order of Possession (version 2)' Page 3 of 4 
··1..... 
not believe we can resuscitate the time once it has expired, or else there would be no reason to put the 90 day 
requirement into the statute. I would suggest that we strike references to the 90 days in the Stipulation, and I 
can submit it to the court. 
As an alleviation to the above, however, it does appear that the sound wall can be angled so that it ends on the 
north side of the sign, leaving the sign fully visible from the interstate. I expect to have the actual results back 
either later this week or next. 
Please let me know how you would like to proceed. 
Paul Kime 
Deputy Attorney General 
(208) 334-8812 
From: Tim Tyree [mailto:ttyree@hawleytroxell.com]
 
sent: Wednesday, June 03, 2009 11:40 AM
 
To: Steven Parry; Paul Kime
 




I know Steve is out this week but I need to get a status update on the Stipulation. First, would you check that
 
you have the Stipulation as signed by me in your possession. Second, is the single change to the Stipulation
 
acceptable such that one of you will be signing the Stipulation and filing it with the Court? I need to get back to
 













Attorneys and Counselors 
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley, LLPis intended only for named recipients. It contains information that may be 
confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. lfyou have received this message IJ1error, are not a named 
recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, 
distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately at 208.344.6000 if you have received thisnessage in 
error, and delete the message. 
From: Tim Tyree [mailto:ttyree@hawleytroxell.com] 
Sent: Monday, June 01, 2009 10:45 AM 
To: Steven Parry 
Cc: Paul Kime 
Subject: RE: Please review 'Order of Possession (version 2)' [DMSMSG1.FID413010] 
Gentleman, 
You should have in your possession the signed Stipulation with the one change I made. I received the Notice of 
6/3/2009 
000157
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'w.... ' 
Hearing for the 22nd. Please let me know if the Stipulation is satisfactory and whether the hearing on the 22nd 
will be vacated. 
Tim Tyree 
208.388.4873 
From: Steven Parry [mailto:Steven.Parry@itd.idaho.gov] 
sent: Wednesday, IVlay 20, 2009 10:38 AM 
To: Tim Tyree 
Cc: Paul Kime 
Subject: Please review 'Order of Possession (version 2)' 
Please review the attached document. I added one sentence to the Order trying to make it abundantly clear that 
neither the stipulation or the Order go before the jury. Let me know. 
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.' :,-,.~> , 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorneys General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO )
 











HI BOISE, LLC, a Delaware limited ) 
liability company and MORTGAGE ) 
ELECTRONIC REGISTRATION ) 





The parties stipulate and agree: 
1. For the purposes of this Stipulation, Defendant stipulates that Plaintiff is entitled 
to possession of the property described below pursuant to Idaho Code § 7-721. The property is 
described on Exhibit A attached to the Order described below. 
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2. The Court may enter the Order, which is marked as Exhibit B, attached hereto and 
hereby incorporated by reference. 
3. The Plaintiff agrees to continue to diligently and in good faith pursue shortening, 
modifying or removal of the sound wall at the east end of Defendants' property. 
4. Plaintiff and Defendants acknowledge that it is in both parties best interest to 
work together toward obtaining a variance for the sign located on the southeast comer of 
Defendants' property from the City of Boise. Plaintiff has no knowledge of the status of the sign 
with the City of Boise. Plaintiffs initial review is that the sign is a legal on-premise sign in 
accordance with State and Federal law. Plaintiff, if requested will make joint application for the 
variance and be a joint party to any application, negotiations, or hearing process. Plaintiff 
acknowledges the significant concerns Defendant has over the loss of visibility due to Plaintiff's 
development plans as currently contemplated. As such, Plaintiff agrees to work diligently with 
the City of Boise to obtain the sign variance, if one is needed. 
5. The parties further agree that at a minimum some changes will be made, to 
accommodate Defendants' requests, in the acquisition of property either temporary construction 
easement or fee simple taking. With a change in the condemnation, similar changes will be 
made in the construction plans. 
6. Defendants will cooperate with the Plaintiff in amending any pleadings so long as 
they lessen the scope of the taking and the project. 
7. This Stipulation shall be governed by Idaho Code § 7-721(4). 
8. This Agreement shall be binding upon the successors and assigns of either party 
or their agents. 















9. It is understood that this Stipulation does not preclude the possible settlement of 
this matter to the mutual satisfaction of the parties hereto prior to entry of any judgment in this 
cause of action. 
10. It is agreed and understood by and between the parties hereto that the right of 
each to have this Court determine just compensation shall be in no manner affecte:d by this 
Stipulation, but it is the intention of the parties hereto to facilitate the Plaintiffs construction of 
the project by the Defendants consenting to possession of said property prior to determination of 
such compensation to be awarded to the Defendants in this action. The parties do not contend 
that the $120,000.00 is the actual or final determination of damages, but have agreed to such 
amount for purposes of possession. 
11. The parties agree that the hearing for possession on Monday, June 22, 2009 is 
vacated and counsel for the parties shall contact the Court to vacate the hearing. 
12. Defendants agree that its request for the Court to appoint a disinterested third 
party appraiser as an agent of the Court is rescinded. 
Tf""' 
DATED this J ~ day of June, 2009. 
¢ I\\<?~ 
/~TEVEN M. PARRY, Deputy AttOfOO¥-GJsral 
Idaho Transportation Department 
DATED this dyof June, 2009. 












  ay  
  




Deputy Attorneys General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 






HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 




















THE PLAINTIFF'S Motion for Possession having come before the Court on April 13, 
2009; the parties having been heard and the parties having entered into a stipulation filed with 
the Court and good cause appearing therefore; 
IT IS HEREBY ORDERED THAT: 
I. The Plaintiff has the right of eminent domain. 
E,XHIBIT 





























2. The use for which the real property is sought by Plaintiff is a use authorized by 
law and the taking is necessary for such use. 
3. Plaintiff attempted in good faith to purchase the real property from Defendants. 
4. The amount of just compensation to be paid by Plaintiff in order to gain 
possession of the Subject Property is $120,000.00 (One Hundred and Twenty Thousand Dollars 
even). Just compensation shall be in no manner affected by this Order. This Order and the 
stipulation for possession filed with this Order shall be governed by Idaho Code Section 7­
721(4). If Judgment is entered for an amount less than provided for herein, then the Defendant 
shall repay to the Plaintiff any overpayment. No interest shall accrue on the amount paid from 
the date of payment. The parties do not contend that the $120,000.00 is the actual or final 
determination of damages, but have agreed to such amount for purposes of possession. 
IT IS HEREBY ORDERED that Plaintiff, upon payment of the amounts set forth in 
paragraph 4 above, as provided in Idaho Code Section 7-721(5), shall be granted possession of 
the real property described in Exhibit "A" attached hereto and made a part hereof. 
DATED this __ day of June, 2009. 
THE HONORABLE RONALD J. WILPER 
District Judge 














I HEREBY CERTIFY that on the __ day of 













Hawley Troxell Ennis and Hawley LLP
 




Mortgage Electronic Registration Systems, Inc.
 







































































TITLED FEE ACQUISITION 
A PARCEL OF LAND FOR ADDITIONAL RIGHT-OF-WAY FOR VISTA AVENUE
 
LOCATED IN THE NE 1/4 OF THE NE 1/4 Of SECTION 28, TOWNSHIP 3
 
NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE CITY, ADA
 
COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBED AS FOLLOVVS;
 
COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N.,
 
R.2E., B.M., THENCE S 89°51'59" W 81.06 FEET ALONG THE NORTH LINE
 




ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING: 
THENCE S 13°22'25" W 587.06 FEET TO A POINT (STATION VISTA 
33+48.88); 
THENCE S 13°28'22" W 75.08 fEET TO A POINT (STATION VISTA 26+86.75); 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10); 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10':~8", 
A TANGENT OF 30.82 FEET AND A CHORD BEARING S 14°47'47" W 61.64 
fEET TO A POINT ON A CURVE (STATION VISTA 25+82.46); 
LEAVING THE CENTERLINE OF VISTA AVENUE: 
THENCE S 74°36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST 
RIGHT-Of-WAY OF SOUTH VISTA AVENUE (STATION VISTA 25+82.45, 
37.49' RT); THE REAL POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE 































THENCE 124.38 FEET ALONG A NON-TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTA ANGLE OF 
02°20'25", A TANGENT OF 62.20 FEET AND A CHORD BEARING 
S 16°35'24" W 124.37 FEET TO A POINT ON A CURVE (STATION VISTA 
24+58.10,45.00' RT); 
THENCE S 1r45'37" W 10.08 FEET TO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE N 69"05'59" W 5.73 FEET TO A POINT ON THE EXISTING EAST 
RIGHT-OF-WAY OF SOUTH VISTA AVENUE (STATION VISTA 24+48.34, 
39.28' RT) 
THENCE N 15°54'22" E 135.71 FEET TO THE REAL POINT OF BEGINNING 
OF THIS DESCRIPTION. 
SAID PARCEL CONTAINS 960 SQUARE FEET AND 0.022 ACRES, MORE OR 
LESS. 
See Page 3 of 5 Condemnation Exhibit 
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EXHIBIT "A" 














TWO PARCELS OF LAND FOR CONSTRUCTION EASEMENTS FOR VISTA 
AVENUE LOCATED INTHE NE 1/4 OF THE NE 1/4 OF SECTION 28, 
TOWNSHIP 3 NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE 
CITY, ADA COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBED AS 
FOLLOWS; 
EASEMENT 1 
COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N., 
R.2E., 8.M., THENCE S 89°51'59"W 81.06 FEET ALONG THE NORTH LINE 
Of SAID SECTION 28 TO A POINT ON THE CENTERLINE OF VISTA AVENU 
(STATION VISTA 33+48.88); 
ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING: 
THENCE S 13°22'25" W 587,06 FEET TO A POINT (STATION VISTA 
33+48.88); 
THENCE S 13°28'22" W 75.08 FEET TO A POINT (STATION VISTA :26+86.75); 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10); 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10'38", 
A TANGENT OF 30.82 FEET AND A CHORD BEARING S 14°47'47" VI/ 61,64 
fEET TO A POINT ON A CURVE (STATION VISTA 25+82.46); 
LEAVING THE CENTERLINE OF VISTA AVENUE: 
THENCE S 74°36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST 
RIGHT-OF-WAY OF SOUTH VISTA AVENUE (STATION VISTA 25+82.45, 
37.49' RT); 
THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE 
PROPOSED RIGHT-Of-WAY OF SOUTH VISTA AVENUE (STATION VISTA 
105 TeE 
000167























25+80.63,45.00' RT.); THE REAL POINT OF BEGINNING OF THIS 
DESCRIPTION; 
THENCE 124.38 FEETALONGA NON-TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTA ANGLE OF 
02°20'25", A TANGENT OF 62.20 FEET AND A CHORD BEARING 
S 16°35'24"W 124.37 FEETTO A POINT ON A CURVE (STATION VISTA 
24+58.10, 45.00' RT); 
THENCE S 17'°45'37" W 10.08 FEETTO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE S 69°05'59" E 5.01 FEET TO A POINT (STATION VISTA 24+47.75, 
50.00' RT); 
THENCE N 1r45'37" E 9.96 FEETTO A POINT (STATIONVISTA 24+:57.71, 
50.00' RT); 
THENCE S 72°14'23" E 42.77 FEET TO A POINT (STATIONVISTA 24+57.71, 
92.77' Rn; 
THENCE N 11°06'32" E 8.63 FEET TO A POINT (STATION VISTA 24+156.03, 
91.78' RT); 
THENCE N 04°58'34" W 47.62 FEET TO A POINT (STATION VISTA 25>+08.95, 
73.80' RT): 
THENCE N 73"00'30" W 23.80 FEET TO A POINT ON A CURVE (STATION 
VISTA 25+09.03, 50.00' RT); 
THENCE 71.58 FEET ALONG A NON-TANGENT CURVE TO THE LEFT, SAID 
CURVE HAVING A RADIUS OF 3050.00 FEET, A DELTA ANGLE OF 01°20'41", 
A TANGENT OF 35.79 FEET AND A CHORD BEARING N 16°05'55" E 71.58 
FEET TO A POINT ON A CURVE (STATION VISTA 25+79.42,50.00' RT); 
THENCE N 60"48'02" W 5.15 FEET TO THE REAL POINT OF BEGINNING OF 
THIS DESCRIPTION. 
SAID EASEMENT CONTAINS 0.057 ACRES, MORE OR LESS. 
See Page 3 of S Condemnation Exhibit 
EASEMENT 2 
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ALONG THE WEST LINE OF SAID SECTION 27 THE FOLLOWING: 
THENCE S 00°22'44" E 1328.34 FEET TO THE 1/16 CORNER COMMON TO 
SECTIONS 28 AND 27; 
THENCE S 00°27'50" E 326.53 FEET TO A POINT ON THE CONTROL LINE 
OF 1-84 (STATION 1-842828+10.99); 
THENCE N 70°38'50" W 80.75 FEET ALONG THE CONTROL LINE OF 1-84 TO 
A POINT (STATION 1-842827+30.24); 
THENCE N 19°21 '10" E 292.48 fEET TO A POINT ON THE EXISTING SOUTH 
RIGHT-Of-WAY OF 1-84 (STATION 1-84 2827+30.24,292.48' LT), THE REAL 
POINT OF BEGfNNING OF THIS DESCRIPTION; 
THENCE N 45°29'32" E 10.00 FEET TO A POINT (STATION 1-842827+34.64, 
301.46' LT); 
THENCE S 44"30'28" E 199.63 FEET TO A POINT (STATION 1-842929+13.86, 
213.51'LT); 
THENCE S 54e'55'41" E 302.01 FEET TO A POINT (STA. 1-842832+04.:58, 
131.69' LD; 
THENCE S 66°50'22" E 264.66 FEET TO A POINT (STATION 1-84 2834+68.65, 
114.11' LT); 
THENCE S 00°29'56" W 10.84 FEET TO A POINT ON THE EXISTING NORTH 
RIGHT-OF-WAY OF 1-84 (STATION 1-84 2834+72.15,103.86' LT); 
ALONG THE NORTH RIGHT-OF-WAY OF 1-84 THE FOLLOWING: 
THENCE N 66°S0'22" W 269.88 FEET TO A POINT (STATION 1-842832~+02.87, 
121.78' LT); 
THENCE N 54°55'41" W 303.96 FEET TO A POINT (STA. 1-842829+10.27, 
204.13' LT); 
THENCE N 44°~10'28" W 200.55 FEET TO THE REAL POINT OF BEGINNING 
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LEG END SECTION 28 
A009(818) PARCEL I'JO. 105 
RECORD OWNER: HI BOISE LLC PARCEL I.D. NO. 44199 
TOTAL CONTIGUOUS OWNERSHIP 9.150 Ac. 
NEW ROW ACQUISITION 0.022 Ac. 
REMAINDER 9.128 Ac. 
TEMPORARY EASEMENT 0.234 Ac. 
CONTROL or CENTER LINE 
FULL ACCESS CONTROL 
TEMPORARY EASEMENT 
ROW LINE PROPOSED 
ROW LINE EXISTING ---- R/W ------
PROPERTY LINE ---- P/l ------
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LAWRENCE G. WASDEN 
ATTORNEY GENERAL JUN 17 2009 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorneys General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTIUCT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) 
) ORDER OF POSSESSION 
vs. ) 
) 
HI BOISE, LLC, a Delaware limited )  
liability company and MORTGAGE )  
ELECTRONIC REGISTRA.TION )  
SYSTEMS, INC" a Delaware corporation )  
)  
Defendants. )  
._----)  
THE PLAINTIFF'S Motion for Possession having come before the Court on April 13, 
2009; the parties having been heard and the parties having entered into a stipulation :filed with 
the Court and good cause appearing therefore; 
IT IS HEREBY ORDERED THAT: 
1. The Plaintiff has the right of eminent domain. 























2. The use for which the real property is sought by Plaintiff is a use authorized by 
law and the taking is necessary for such use. 
3. Plaintiff attempted in good faith to purchase the real property from Defendants. 
4. The amount of just compensation to be paid by Plaintiff in order to gain 
possession of the Subject Property is $120,000.00 (One Hundred and Twenty Thousand Dollars 
even). Just compensation shall be in no manner affected by this Order. This Order and the 
stipulation for possession filed with this Order shall be governed by Idaho Code Section 7-
721(4). If Judgment is entered for an amount less than provided for herein, then the Defendant 
shall repay to the Plaintiff any overpayment. No interest shall accrue on the amount paid from 
the date of payment. The: parties do not contend that the $120,000.00 is the actual or final 
determination of damages, but have agreed to such amount for purposes of possession. 
IT IS HEREBY ORDERED that Plaintiff, upon payment of the amounts set forth in 
paragraph 4 above, as provided in Idaho Code Section 7-721(5), shall be granted possession of 
the real property described in Exhibit "A" attached hereto and made a part hereof. 
1----
DATED this H day of June, 2009.  
T~~ 5~fA~LV\- iAA'-ft, afJuA ~ ~ve t(tiNji.ll ft.> 
~ ~y1-- ,f(fe.ovd~v {'vi -t1~ik OiIji~ 
















CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the Jtday of 
the above to be served to: 
Paul Kime  
Deputy Attorney General  
Idaho Transportation Department  
PO Box 7129  
Boise, ID 83707-1129  
Timothy W. Tyree  
Hawley Troxell Ennis and Hawley LLP  
877 Main Street, Suite 1000  
Boise, ID 83702  
Mortgage Electronic Registration Systems, Inc.  
1818 Library Street, Suite 300  
Reston, VA 20190  
JM:r-e-= ,2009, I caused a copy of 
Liu.s. Mail  
LlHand Delivered  
DOvernight Mail  
DTelecopy (Fax) 334-4498  
mu.S. Mail  
DHand Delivered  
DOvernight Mail  













LA WRENCE G. WASDEN 
ATTORNEY GENERAL 
PAULKIME 
STEVEN M. PARRY 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB#2153 
Counsel for Board 
rJO. ~ 
FILED 
A.M -_..P.M._ -- .... 
JUN2 92009 
J. DAVID NAVARRO.. Clerk  
By E. HOLMES .  
r;::purv 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT  
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited 













Case No. CV OC 0903179 
CONTINUANCE NOTICE OF HEARING 
DATE: June 22, 2009 
TIME: 2:00 p.m. 




TO: THE ABOVE-NAMED DEFENDANTS AND THEIR ATTORNEY OF RECORD: 
HI Boise, LLC AND Mortgage Electronic Registration Systems, Inc.: 

















YOU ARE HEREBY NOTIFIED that Plaintiff's Motion for Possession in the above-
entitled cause has been set for continuance before this Court in Boise, Idaho, on the 22nd day of 
June, 2009, at the hour of2:00 p.m., or as soon thereafter as counsel may be heard. 
DATED this .2t-~f May, 2009. 
AULKIME 
Deputy Attorney General 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on therJ!f!!day of May, 2009, I caused a copy of the above to 
be served to: 
Timothy Tyree Du.s. Mail 
Hawley Troxell Ennis and Hawley LLP DHand Delivered 
877 Main Street, Suite 1000 DOvernight Mail 
Boise, ID 83702 CLtfelecopy (Fax) 342-3829 
Mortgage Electronic Registration Systems, Inc. Du.s. Mail 
1818 Library Street, Suite 300 DHand Delivered 
Reston, VA 20190 Q9>'ernight Mail 
~elecopy (Fax) (703) 748-0183 
Legal Assistant to 
Paul Kime, Deputy Attorney General 






































FILED: ~ II ,2009 at y.'f'S-
J~v rro, erk 
By:-----:----r77-''''- -
IN THE DISTRICT COURT OF THE FOURTH JUDICIA ISTRICT OF  
THE STATE OF IDAHO, IN AND FOR THE COU Y OF ADA  
THE STATE OF IDAHO, IDAHO 
TRANSPORTATION BOARD, 
Plaintiff, 
vs. Case No. CVOC09-03H9 
HI BOISE, et ai, 
NOTICE OF STATUS CONFERENCE 
Defendants. 
YOU ARE HEREBY NOTIFIED That a Status Conference has been set on Auqust 11,  
2009 at 3:30 p.m. in the Ada County Courthouse regarding the above entitled matter.  
Dated: 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY Tha' on 'his l day of J'v1~ 2009, I caused a true and  
correct copy of the above and foregoing instrument to be mal d, postage prepaid, to:  
Paul Kime  
Steven Parry  
Deputy Attorneys General  
PO Box 7129  
Boiseld 83707-1'129  
Timothy Tyree  
Attorney at Law  
877 Main St Ste 1000  
Boise Id 83702  
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Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLF' 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
t " ; 
,) 1 ' , 
ORIGINAL  
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REG1STRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SUBSTITUTION 
OF COUNSEL 
Fee category: Exempt 
NOTICE IS HEREBY GIVEN: Plaintiff, State ofIdaho, Idaho Transportation Board 
hereby notifies the Court and the parties herein that the law finn of Holland & Hart, LLI', 101 
South Capitol Boulevard, Suite 1400, Boise, Idaho 83702, is hereby substituted in place of 
Deputy Attorneys General Paul Kime and Steven M. Parry, as counsel of record for Plaintiff for 
all purposes in this litigatiion. 
Attached at Exhibit "A" is the Jetter of appointment of Mary V. York as a Special Deputy 
Attorney General authorizing her and Holland & Hart LLP to represent the Plaintiff in this matter. 
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1 SEL· 
All pleadings and correspondence and other case-related information should be served on 
the law firm of Holland & Hart LLP as follows: 
MaryV. York 
Steven C. Bowman 
HOLLAND & HART LLP 
101 South Capitol Boulevard, Suite 1400 
Post Office Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
DATED this Li day of July, 2009. 
even M. Parry 
Deputy Attorney General 




Speci eputy Attorney General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
NOTICE OF SUBSTITUTION OF COUNSEL - 2  
000185












CERTIFICATE OF SERVICE 
I hereby certify that on this ~ day of July 2009, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Timothy Tyree U.S. Mail 
Hawley Troxell Ennis and Hawley LLP Hand Delivered e
877 Main Street, Suite 1000 





Facsimile: (208) 342·-3829  
Mortgage Electronic Registration Systems, Inc.  ~ U.S. Mail 
1818 Library Street, Suite 300 
Reston, VA 90190 








NOTICE OF SUBSTITUTION OF COUNSEL - 3  000186











STATE OF IDAHO 
OFFICE OF THE ATIORNEY GENERAL 
LAWRENCE G. WASDEN 
July 1, 2009 
SPECIAL DEPUTY ATTORNEY GENERAL APPOINTMENT 
TO WHOM IT MAY CONCERN: 
Mary V. York of the firm of Holland & Hart. LLP. P. O. Box 2527, Boise, Idaho 
83701, is hereby appointed Special Deputy Attorney General for the purpose of 
representing the State of Idaho, Idaho Transportation Department (lTD), in legal 
matters concerninq HI Boise, LLC (Holiday Inn) for the 1-84, Vista Avenue 
Interchange Project. Such representation would include researching, analyzing, 
and advising lTD, as well as representing ITO in administrative and/or judicial 
proceedings. 
The appointment is effective for the duration of the above-stated matter. 
Any courtesies you can extend to Ms. York in her conduct of business for the 
State of Idaho, as my delegate, will be appreciated. 
Sincerely, 
LAWRENCE G. WASDEN 
Attorney General 
LGW:blm 
P.O.Box 83720. Boise. Idaho 83720-0010 EXHIBIT 
Telephone: (206) 334-2400. FAX: (208) 854 -H071  
Located at 700 W. State Street  
Joe R. Williams Building. 2nd Floor  A 000187
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Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HARTLLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowmaneahollandhart.com 
Attorneys for Plaintiff 
NU.~.--_·_- --i«·:'·TTQ~_-~-. 
A.M__--·----·· . 'uT l, -I 
JUL Z1 i. ~;·.3 
ORIGINAL  
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF 
PLAINTIFF'S FIRST SET OF 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION TO 
DEFENDANT HI BOISE, LLC 
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned 
counsel that PLAINTIFF"S FIRST SET OF INTERROGATORIES AND REQUI~STS FOR 
PRODUCTION OF DOCUMENTS TO DEFENDANT HI BOISE, LLC was served on all 
parties on the date and in the manner indicated on the Certificate of Service below. 
NOTICE OF SERVICE OF PLAINTIFF'S FIRST SET OF INTERROGATORIES AND 
REQUESTS FOR PRODUCTION TO DEFENDANT HI BOISE, LLC - 1 
000188























DATED this 21st day of July, 2009. 
NOTICE OF SERVICE OF PLAINTIFF'S FIRST SET OF INTERROGATORIES AND 





CERTIFICATE OF SERVICE  
I hereby certify that on this 21st day of July 2009, I caused to be served a true and correct 
copy of the foregoing by the method indicated below, and addressed to the following: 
Timothy Tyree Rf U.S. Mail 
Hawley Troxell Ennis and Hawley LLP TI Hand Delivered 
877 Main Street, Suite 1000 o Overnight Mail 
Boise, ID 83702 o Facsimile 
Facsimile: (208) 342-3829 
Mortgage Electronic Registration Systems, Inc. U.S. Mail 
1818 Library Street, Suite 300 Hand Delivered ~ 
Reston, VA 90190 o Overnight Mail 
Facsimile: (703) 748-0183 o Facsimile 
4572713 l.DOC 
NOTICE OF SERVICE OF PLAINTIFF'S FIRST SET OF INTERROGATORIES AND 
REQUESTS FOR PRODUCTION TO DEFENDANT HI BOISE, LLC - 3 
000190








JUi.. 30 2009 
.J. DAVID (IAV.l.RRC), GIQi!( 
el, ~.Ai',4f..tJ 
~t:-"'~ j F?~ 
Merlyn W. Clark, ISB No.1 026 
Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 





Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 




HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REOISTRATION SYSTEMS, INC., a ) 
Delaware corporation, ) 
)  
Defendants. )  
-----) 
Pursuant to Idaho Rule of Civil Procedure 26(c), Defendant HI Boise, LLC moves the 
Court for entry of a Protective Order that discovery in this case be had only on specified terms 
and conditions to protect confidential, competitively advantageous or proprietary business 
information, trade secrets" and personal and commercial private financial information from 
unnecessary public disclosure to the extent permitted by the interests in this litigation, and that a 
Protective Order in the form attached hereto as Exhibit A be entered by the Court. 






   
 
 




    
  
 nn  
1 
. 3. 5.
This Motion is supported by the Affidavit of Timothy W. Tyree in Support of Motion for 
Protective Order and the Defendant's Memorandum in Support of Motion for Protective Order. 
Defendant HI Boise, IJJ:-requests oral argument upon the Motion for Protective Order.
-tL 
DATED THIS ~~ day of July, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
MOTION FOR PROTECTIVE ORDER - 2 
431190003.1580665 1 000192
   
   





CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ day of July, 2009, I caused to be served a true 
copy of the foregoing MOTION FOR PROTECTIVE ORDER by the method indicated below, 
and addressed to each of the following: 
Mary V. York 
Steven C. Bowman 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise,ID 83701-2527 
























IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT  
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  
THE STATE OF IDAHO, IDAHO  










Case No. CV OC 0903179 
ORDER GRANTING STIPULATION 
FOR PROTECTIVE ORDER 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 







This cause having come before the Court on Defendant HI Boise, LLC's Motion for 
Protective Order and Memorandum in Support of Motion for Protective Order, and materials 
submitted therewith, and it appearing to the satisfaction of the Court that this is a proper case for 
granting a Protective Order as prayed for; and for other good cause shown, therefore, IT IS 
HEREBY ORDERED THAT: 
PROTECTIVE ORDER 
1. Any party to this action may designate as confidential any document or other 
material or information sought to be discovered, previously delivered or discovered from any 
party or nonparty pursuant to I.c. Section 7-711 and Rules 26 through 36 and Rule 45 of the 
Idaho Rules of Civil Procedure (hereinafter referred to as "Confidential Material") that the party 
or its representatives believe in good faith to contain a trade secret or confidential financial or 
personal information and to require confidential treatment under this Order. 
EXHIBIT A 
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2. The terms of this Order shall govern as to all aspects of the procedures to be 
followed in making or challenging such designation, and the terms, conditions, and restrictions 
on the use of Confidential Material during the pretrial phase of this action. The parties shall 
meet and confer regarding a procedure for the handling of Confidential Material at trial and set 
forth the agreed upon procedure in a written stipulation submitted to the Court prior to trial or, if 
the parties cannot agree upon the procedure, in an order of the Court. 
3. For purposes of this Order, Confidential Material shall include, to the extent 
designated confidential in accordance with paragraph 6, infra, all or any of the following: 
(a) documents, interrogatory answers, deposition testimony, and other information or material 
produced to the parties to this litigation; (b) papers, notes, books, manuals, letters, lists, 
documents, contracts, copies, extracts, memorandums, reports, studies, drawings, calculations, 
analysis, projections, sketches, surveys, data compilations, complete or partial summaries, 
photographs, videos, moving pictures, corporate records of all kinds, and other documents or 
materials made or prepared from Confidential Material; and (c) transcripts, briefs, memoranda, 
exhibits, and other pleadings or writings that include, summarize, or otherwise disclose any 
Confidential Material. 
4. In the event any documents, deposition testimony, or other information or 
material is obtained from any person not a party to this litigation, such person shall have the 
same rights as a party would have to designate any such material confidential, and the use of 
such material by the parties shall be governed in all respects by this Order. The terms "party" 
and "parties" as used herein shall be deemed to include any such non-parties to the extent 
necessary or appropriate to effectuate the terms of this paragraph. 
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5. A party wishing to designate material as confidential pursuant to the terms of this 
Protective Order shall place or cause to be placed upon such material the following legend: 
CONFIDENTIAL 
SUBJECT TO PROTECTIVE ORDER 
Notwithstanding the foregoing, any documents marked "Confidential" prior to the date of this 
Stipulation shall be deemed in compliance with this section. 
6. Whenever only a portion of a document, transcript, or other material is deemed 
confidential, the party claiming confidentiality shall, to the extent reasonably practicable, limit 
the designation to such portion of the material. However, if it is not reasonably practicable to so 
limit the designation, the entire document, transcript, or other material may be designated as 
confidential. With respect to any Confidential Material, such as deposition transcripts that are 
not produced under the control of the party claiming confidentiality, the other party shall 
cooperate to assure that all copies of such material shall bear the above legend to the extent 
requested by the party claiming confidentiality. 
7. Confidential Material and the contents of Confidential Material may be disclosed 
by the non-producing party and counsel only as provided herein. Solely for the purposes of the 
prosecution or defense of this Action, Confidential Material may be shown to the following 
persons: 
a) Counsel of record for the parties and persons employed by such counsel; 
b) The parties to this action, as reasonably necessary in the preparation of 
this litigation; 
c) The authors, addressees, recipients, or originators of Confidential 
Material; 
ORDER GRANTING STIPULATION FOR PROTECTIVE ORDER - 3 
4311900031580680 1 000196
   






   
  







d) Experts, witnesses, and consultants to the extent reasonably necessary to 
prepare the prosecution or defense of this Action; and 
e) The Court, provided that any Confidential Material submitted to, or filed 
with the Court, including, but not necessarily limited to, deposition transcripts, pleadings, briefs, 
and exhibits, shall be conspicuously marked confidential and shall not be filed with the Clerk 
except under seal subject to release or inspection only by order of the Court after an in-camera 
inspection or consent of the party claiming confidentiality as to the particular material, the 
person or entity to whom disclosure is to be made, and the purpose for the disclosure. 
f) Confidential Material and the contents of such material may be disclosed 
by the non-producing party and counsel only as provided herein. 
8. Prior to any disclosure made pursuant to paragraphs 7.a), 7.b), 7.c), or 7.d), 
counsel shall require the person to whom such disclosure is to be made to read a copy of this 
Order and to sign such copy or otherwise signify in writing that he/she has reviewed and 
consents to be bound by the terms hereof. Notwithstanding any other provision of this Order, 
such persons shall treat all Confidential Material as confidential and shall not discuss or disclose 
such Confidential Material, or the information contained therein, with or to any person except 
counsel of record, or use such information in any way other than for the prosecution or defense 
of this action. 
9. In the event that at any time any party disagrees with the designation of material 
as confidential under this Order, the parties shall first attempt to resolve the dispute among 
themselves. If the dispute: is not resolved within twenty (20) days, the party objecting to the 
designation may move the Court for an order lifting that designation. 
ORDER GRANTING STIPULATION FOR PROTECTIVE ORDER - 4 














   






10. If Confidential Material is made an exhibit to or the subject of examination during 
a deposition, or is incorporated into a pleading filed with the Court, arrangements shall be made 
(a) to bind separately said exhibits, as well as confidential portions of the transcript, or pleading, 
and (b) to place them in a sealed envelope or other appropriate sealed container on which shall 
be endorsed the following: 
This envelope is sealed pursuant to the Protective Order of [date] 
and contains confidential documents filed in this proceeding. It is 
not to be opened or the contents thereof displayed or revealed 
except to persons authorized to inspect said documents. 
11. The confidentiality of material produced in this litigation and designated as 
confidential hereunder is to be preserved both during and after final disposition of this litigation. 
Within ninety (90) days after the final conclusion or settlement of this action, counsel in the 
possession of ConfidentiaI Material shall, at the option of the producing party, either return or 
destroy all such material and all copies, notes, tapes, other papers and any other medium 
containing, summarizing, excerpting or otherwise embodying any such material or its contents; 
provided, however, that each counsel shall be entitled to retain memoranda or pleadings 
embodying information derived from such Confidential Material to the extent reasonably 
necessary to preserve a file on this litigation, which file shall not be disclosed to any other 
person. All deposition transcripts and exhibits and any other material returned to the parties or 
their counsel by the Court which contain Confidential Material shall also be destroyed or 
returned as set forth above. 
12. Notwithstanding anything to the contrary set forth herein, each party shall have 
the right to apply to the Court at any time for an order granting other or additional protective 
relief with respect to any Confidential Material. 










   
tiall l~turn









13. The placing of any confidentiality designation or a production identification 
number on the face of a document produced shall have no effect on the authenticity 01' 
admissibility of that document at trial. 
14. In no event shall any material obtained through discovery in this litigation be used 
for any purposes whatsoever other than in this litigation and any appeal. 
IS. Nothing in this Order shall preclude any party from complying with a subpoena 
requesting production of Confidential Material; provided, however, that counsel for the party that 
produced the confidential document shall be given notice of such a subpoena within seven (7) 
court days of receipt thereof by the subpoenaed party and at least seven (7) court days prior to 
production of any confidential documents pursuant to such a subpoena. If the producing party 
files a motion for protective order, then the subpoenaed party will await a court ruling on the 
motion before producing the subpoenaed documents, unless otherwise ordered by a court. 
16. The restrictions on the use of Confidential Material established pursuant to this 
Order do not apply to the party, person, or entity producing such material. 
17. The inadvertent production of any confidential, privileged or otherwise protected 
materials shall be treated by the parties pursuant to I.R.C.P. 26(b)(5)(A) and 26(b)(5)(B) as 
amended and effective July 1,2006. 
18. The terms of this Order shall survive and remain in full force and effect after the 
termination of this litigation. 
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DATED THIS day of • 2009. 
THE HONORABLE RON WILPER 
District Judge Court Judge 
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CERTIFICATE OF SERVICE  
I HEREBY CERTIFY that on this _ day of , 2009, I caused a copy of the 
above to be served to: 
Mary V. York __ U.S. Mail, Postage Prepaid 
Steven C. Bowman Hand Delivered 
HOLLAND & HART LLP __ Overnight Mail 
P.O. Box 2527 E-mail 
Boise,ID 83701-2527 __ Telecopy: 334-4498 
[Attorneys for Plaintiff] 
Merlyn W. Clark __ U.S. Mail, Postage Prepaid 
Timothy W. Tyree Hand Delivered 
HA WLEY TROXELL ENNIS & HAWLEY LLP __ Overnight Mail 
P.O. Box 1617 E-mail 
Boise, ID 83701-1617 __ Telecopy: 208.954.5276 
Mortgage Electronic Registration Systems, Inc. __ U.S. Mail, Postage Prepaid 
1818 Library Street, Suite: 300 Hand Delivered 
Reston, VA 20190 __ Overnight Mail 
E-mail 
__ Telecopy: 
1. DAVID NAVARRO 
Clerk of the Court 
By =--_------::::-::---,---- _ 
Deputy Clerk 
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Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
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Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO,. IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) AFFIDAVIT OF TIMOTHY W. TYREE 
) IN SUPPORT OF MOTION FOR 
vs. ) PROTECTIVE ORDER 
) 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




TIMOTHY W. TYREE, being first duly sworn upon oath, deposes and states as follows: 
1. I am of adult age and under no disability that would affect the truth of the 
statements set forth in this affidavit. Unless otherwise indicated, I make these statements based 
on my own personal knowledge. 
2. I am an attorney with the law firm Hawley Troxell Ennis & Hawley LLP. 
3. I am counsel for Defendant HI Boise, LLC. 
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF MOTION FOR 
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4. Attached hereto as Exhibit A is a true and correct copy of an e-mail exchange 
between myself and Steve Parry, counsel for Plaintiff, dating from July 8,2009. 
5. Since the e-mail exchange dating from July 8, 2009, I have discussed stipulating 
to a protective order with Steve Parry and Mary York, substitute counsel for Plaintiff. Ms. York 
maintained the position taken by Mr. Parry that Plaintifflacks authority to stipulate to a 
protective order. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
SUBSCRIBED AND SWORN before me this 3o~ay of July, 2009. 
- . ~ i. ~ ,.; ,... ~' ::;:J~' ,~ J
-.. (\: f,1 l,J . If N~~ht--.clr-;---~-:-lS------.'-'.>, 
'> .. " 
.r r '.'
", y,"" 
'\t, Notary Public for Idaho 
·'. < 
:-
" Residing at 'iSlll S6! ID 
My commission expires 3jq /2.0 Is. , 
·· ,. 
~.. '-, , 
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF MOTION FOR 
PROTECTIVE ORDER -, 2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ day of July, 2009, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF MOTION 
FOR PROTECTIVE ORDER by the method indicated below, and addressed to each of the 
following: 
Mary V. York ~U.S. Mail, Postage Prepaid 
Steven C. Bowman Hand Delivered 
HOLLAND & HART LLP __ Overnight Mail 
P.O. Box 2527 E-mail 
Boise,ID 83701-2527 /Telecopy 
[Attorneys for Plaintiff] 
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF MOTION FOR 
PROTECTIVE ORDER - 3 
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FW: Debco Public Records Reouest Page 1 of 3 
Tim Tyree 
From: Tim Tyree [ttyree@hawleytroxell.com] 
Sent: Wednesday, July 08, 20094:48 PM 
To: Steven Parry 
Cc: Merlyn Clark 
Subject: RE: [DMSMSG1.FID413010] 
The legal basis for the Stipulation for Protective Order is IRCP 26(c). I thought the Stipulation was a sufficient 
response to you e-mail of June l8. We certainly intended to be responsive but, like you, have been busy. 
Please let me know if you find the Stipulation for Protective Order reasonable of if I need to bring a motion before 
the court. 
From: Steven Parry [mailto:Steven.Parry@itd.idaho.gov] 
sent: Wednesday, July 08, 2009 4:39 PM 
To: Tim Tyree 
Cc: Merlyn Clark 
Subject: FW: 
Here is the email I sent to you and Merlyn on June 18. It has been three weeks with no response: I said we don't 
want to unreasonable but need some legal basis to agree to a protective order. I assume with no response that 
you have not found any statutory basis to allow for the procedure you are requesting. 
The Idaho Supreme Court in the past has invalidated stipulations signed by Transportation Department attorneys 
as not complying with the law. I would prefer not to be involved with a similar stipulation. 
From: Steven Parry 
sent: Thursday, June 18, 2009 7:49 AM 
To: 'Merlyn Clark'; Tim Tyree 
Subject: 
I don't know of any legal basis for a protective order. It is not something that is covered by the Rules of Civil 
Procedure and we are not seeking the records through any type of discovery. 
I think the Supreme Court made it clear in Seubert that the filing of the business damage claim with the 
government and the trial of the business damage are two different things. Every other business that has filed a 
claim on a State or Federal-Aid project has included the records as part of its claim without a protective order. 
To qualify for business damages Hi-Boise needs to meet certain criteria and one of those is providinq the same 
people you provided the report to the business records which include five years of sales and both sets of income 
tax returns. I read the statute as mandatory prerequisite to filing a valid claim. These are not records that the 
government is seeking in any way. Our objection to the validity of the claim has another prong to it by Hi-Boise 
refusing to comply with the statute. This is a very limited government entitlement program that is purely a 
creature of the statute. HI-Boise has the burden of proving that it qualifies. 
One of the prerequisites to qualifying is that a business damage claim be submitted to the governmental entity 
with the supporting business records which include the tax returns 
Businesses that are displaced due to an eminent domain action are entitled to relocation benefits. Under that 
statutory program the business must submit tax returns, "for audit for confidential use." The Legis.lature did not 
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FW: Debco Public Records Request Page 2 of 3 
To the extent that you need to provide accounting working papers to unconsoldiate income tax returns ITO, OAG 
and our consultants will honor the Accountant/ client privilege. We will and have in the past indemnified the 
outside accounting firm in case there is an unauthorized release of information contained in their working papers. 
This is the only protection that I can find in the law and it would not apply to the tax returns. 
I don't want to be unreasonable loutyou are going to have to provide me with some basis in Idaho Code which 
such a protective order could be based. If you can give me something in Idaho Code we can talk about it. 
Otherwise you are asking me to do something that the Legislature and the Court have said I am not authorized to 
do. 
We discussed this very subject with JUdge Wilpur a few months ago. Why it was not brought up then puzzles me. 
From: Merlyn Clark [mailto:mclark@hawleytroxell.com] 
sent: Wednesday, June 17, 20094:31 PM 
To: Steven Parry; Tim Tyree 
Subject: RE: Debco Public Records Request 
Steve, Will TTD stipulate to entry of a protective order or do we need to move the court for entry of an order? 
Please note that as of January 5" 2009 my email addressis:mclark@h~w~ytroxel..com 
Merlyn W. Clark 
Pintner /ADe Neutral 
direct 20fUfJf3.48J6 
fax 20f3-954 5210 
web hawieytroxeJi ,(0111 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley, LLP is intended only for named recipients. It contains information that may 
be confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in 
error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any 
review. disclosure. use. dissemination. distribution. or reproduction of this message or its contents is strictly prohibited. Please notify us immediately at 
208.344.6000 if you have received this message in error, and delete the message. 
From: Steven Parry [mailto:Steven.Parry@itd.idaho.gov] 
sent: Monday, June 15, 2009 5:09 PM 
To: Merlyn Clark; Tim Tyree 
Subject: FW: Debco Public Records Request 
Here is my email from a few moments ago trying to make nice with your partner on the public records dispute in 
Lewiston. 
Please tell me what part of the public records law keeps these records or the records that you will be producing 
confidential. You would think when the Legislature past a statute saying that a business had to give to ITO five 
years of tax returns they would have said it is exempt from disclosure. 
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FW: Debco Public Records Reonest Page 3 of3 
,-
Sent: Monday, June 15, 2009 5:03 PM 
To: Lynnette Davis 
Cc: MaggiAlsager; PatLightfield 
Subject: Debco Public Records Request 
I was finally able to get a hold of my client on the public records request letter you sent on Friday. It appears 
that Debco and the District had a very amicable DRS proceeding and the Department does not see the need at 
this time to do any audit or examination of Debco's records. 
With that said you can have Debco contact Maggi Alsager for the appropriate time to come to the District 
office to review and mark for copying the various project records. 
I will follow this up with a letter, but I assume you can have Debco call in the morning or if you wish to 
examine the records you can contact Debco directly. The procedure the District follows is no different then that 
for Poe, Steelman-Duff, Gonzales and A&R to name a few. If there is a specific document that can be identified 
we can have it copied without the examination or if Debco wanted all project documents then we can copy 
everything. It is where the lTD employee is having to make value judgments as to what documents should or 
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J. DAVID !'.!AV;\nHO, Clerl( 
By L kl\1E~; 
O!::F~JTV 
Merlyn W. Clark, ISB No.1 026 
Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 





Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) MEMORANDUM IN SUPPORT OF 
) MOTION FOR PROTECTIVE ORDER 
vs. ) 
) 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




Pursuant to Idaho Rule of Civil Procedure 26(c), Defendant HI Boise, LLC has moved 
the court for entry of-a Protective Order in the form attached to its Motion and that discovery in 
this case be had only on specified terms and conditions to protect HI Boise from annoyance, 
embarrassment or oppression and to protect confidential, competitively advantageous or 
proprietary business information, trade secrets, and personal and commercial private financial 


























Plaintiff is seeking to condemn portions of HI Boise's property. HI Boise operates the 
Holiday Inn hotel on the property, which hotel has existed on the site for longer than the five 
years. As such, HI Boise is entitled to prove its business damages as a result of the taking. HI 
Boise has delivered its business damage claim along with supporting documentation but Plaintiff 
is seeking additional support for the business damage claim. HI Boise is willing to provide the 
additional information sought provided a protective order is entered by the court protecting the 
financial and personal information produced and to be produced from unnecessary public 
disclosure. 
HI Boise's business is located at the northeast corner of 1-84 and Vista Avenue, just on 
the other side of the overpass from the Boise Airport. Plaintiffs taking of HI Boise's property is 
part of the reconfiguration of the Vista and 1-84 interchange and will significantly change the 
landscape of the airport business district. As such, all businesses within this area are acutely 
watching the development's progress. Specifically, within the immediate vicinity of HI Boise's 
business are its competitors: Extended Stay America, Comfort Suites, Super 8, Best Western, 
Sleep Inn, Hampton Inn, Cambria Suites and Fairfield Inn. With such interest in the project, 
especially by the many and significant competitors located within the immediate vicinity of HI 
Boise's business, it is not unreasonable for HI Boise to be concerned about unnecessary public 
disclosure of its heretofore private business records, especially when the disclosure arises from 
the involuntary condemnation of its land. 





















Defendant's counsel informed Plaintiffs' counsel that any additional supporting 
documentation would not be delivered until a Protective Order is issued by the Court. Defendant 
first submitted to Plaintiffs a proposed Stipulation for Protective Order, which Plaintiffs refused 
to sign. Plaintiffs' counsel informed Defendant's counsel that the proposed order was not 
something that is covered by the Idaho Rules of Civil Procedure and therefore risked being 
invalidated for exceeding Plaintiffs authority. See e-mails dated June 18,2009 and July 8, 2009 
from counsel for Plaintiffs attached to the Affidavit of Timothy W. Tyree in Support of Motion 
for Protective Order, hereinafter "Tyree Affidavit." Since that time, counsel for Defendant has 
discussed this concern with counsel for Plaintiffs and explained that I.R.C.P. 26(e) provides 
sufficient authority for stipulating to the protective order. Counsel for Plaintiffs told counsel for 
Defendant that Plaintiff remained concerned about its authority to enter into any protective order 
and, therefore, Defendant would need to file a motion for protective order. Since then, Plaintiff 
has served Defendant with Plaintiffs First Set oflnterrogatories and Requests for Production. 
Defendant fears that if not restrained by order of the court, Plaintiff will be unable to 
avoid exposing the contents of any discovery produced to Plaintiff to persons who are not 
directly involved in the litigation, including Defendant's competitors, or for purposes that are not 
legitimately in furtherance of the litigation. Defendant also fears that without a protective order, 
its financial and personal information would be made public for no legitimate reason related to 
this litigation, giving its competitors a significant competitive advantage within the airport 
business district. 
The Protective Order, in the form attached to its Motion, is necessary to protect the 
Defendant from annoyance, embarrassment or oppression and to protect confidential, 
competitively advantageous or proprietary business information, trade secrets, and personal and 





















commercial private financial information from unnecessary public disclosure to the extent 
permitted by the interests in this litigation. 
II.  
LEGAL AUTHORITY  
The Court is authorized by I.R.C.P. 26(c) to grant the motion and issue the Protective 
Order sought by Defendant. I.R.c.P. 26(c) provides that: 
Upon motion by a party or by the person from whom discovery is 
sought, and for good cause shown, the court in which the action is 
pending ... may make any order which justice requires to protect a 
party or person from annoyance, embarrassment, oppression, or 
undue burden or expense, including one or more of the following: 
(l) that the discovery not be had; (2) that the discovery may be had 
only on specified terms and conditions ... (4) that certain matters 
not be inquired into, or that the scope of the discovery be limited to 
certain matters; (7) that a trade secret or other confidential 
research, development, or commercial information not be disclosed 
or disclosed only in a designated way[.] 
The Idaho Supreme Court has held that a trial court's "decision to grant a protective order is 
discretionary and will not be overturned absent an abuse of that discretion." Selkirk Seed Co. v. 
Forney, 134 Idaho 98, 996 P.2d 798 (2000). 
III. 
CONCLUSION 
A Protective Order in the language submitted in Defendant's Motion is authorized and 
necessary, and should be entered by the Court to protect Defendant HI Boise from annoyance, 
embarrassment or oppression and to protect confidential, competitively advantageous or 
proprietary business information, trade secrets, and personal and commercial private financial 
information from unnecessary public disclosure to the extent permitted by law in this Ilitigation 
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and to prevent the unauthorized use thereof by Plaintiffs for reasons that do not legitimately 
further the litigation. 
DATED THIS j6 .day of July, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
o. 5630 
ts HI Boise, LLC 
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER - 5 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ day of July, 2009, I caused to be served a true 
copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE 
ORDER by the method indicated below, and addressed to each of the following: 
Mary V. York / U.S. Mail, Postage Prepaid 
Steven C. Bowman Hand Delivered 
HOLLAND & HART LLP __ Overnight Mail 
P.O. Box 2527 E-mail 
Boise,ID 83701-2527 /telecopy 
[Attorneys for Plaintiff] 





   
 
Merlyn W. Clark, ISB No.1 026 
Timothy W. Tyree, ISB 1'\'0. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 





Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO., IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) NOTICE OF HEARING ON MOTION 
) TO STRIKE AFFIDAVIT OF SERVICE 
vs. ) OF GLORISMEL PORTILLO AND 
) MOTION FOR PROTECTIVE ORDER 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




TO: ALL PARTIES AND THEIR COUNSEL OF RECORD 
PLEASE TAKE 1\OTICE that the above-named Defendant HI Boise, LLC will call up 
for hearing its Motion to Strike Affidavit of Service of Glorismel Portillo and Motion for 
Protective Order on the 17th day of August, 2009, at 3:30 p.m., or as soon thereafter as counsel 
may be heard, at the Ada County Courthouse, Boise, Idaho. 
NOTICE OF HEARING ON MOTION TO STRIKE AFFIDAVIT OF SERVICE 














   





DATED THIS ~'{) day of July, 2009. 
HA WLEY TROXELL ENNIS & HAWLEY LLP 
NOTICE OF HEARING ON MOTION TO STRIKE AFFIDAVIT OF SERVICE 
OF GLORISMEL PORTILLO AND MOTION FOR PROTECTIVE ORDER - 2 
431190003.16131761 000215
(
   
. 76.
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on thislL day of July, 2009, I caused to be served a true 
copy of the foregoing NOTICE OF HEARING ON MOTION TO STRIKE AFFIDAVIT OF 
SERVICE OF GLORISMEL PORTILLO AND MOTION FOR PROTECTIVE ORDER by the 
method indicated below, and addressed to each of the following: 
Mary V. York ,/' U.S. Mail, Postage Prepaid 
Steven C. Bowman Hand Delivered 
HOLLAND & HART LLP __ Overnight Mail 
P.O. Box 2527 E-mail 
Boise, ID 83701-2527 V Telecopy 
[Attorneys for Plaintiff] 
NOTICE OF HEARING ON MOTION TO STRIKE AFFIDAVIT OF SERVICE 











A.M__. . _~.~pr_ 
Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) 
J DAVID N,LWAFiliO, Cler~Special Deputy Attorneys General 
By I". GARDF~'!
HOLLAND & HART LLF' I'J::PUTV 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com ORIGINAL 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
STIPULATION FOR LEAVE TO 
FILE AMENDED COMPLAINT 
Plaintiff State ofIdaho, Idaho Transportation Board ("Board") and Defendant HI Boise, 
LLC, by and through their attorneys of record, hereby stipulate and move, pursuant to Idaho Rule 
of Civil Procedure 15(a), for an Order granting leave for the Board to file an Amended 
Complaint, a true and complete copy of which is attached to this Motion as Exhibit 1. 
Good cause exists for the Court to grant leave for the Board to amend its Complaint on 
the grounds that Defendant HI Boise has requested that the Board modify its project plans for the 
construction of the I-84/Vista Interchange Project to reduce the length of the proposed soundwall 
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and the accompanying temporary construction easement required for the construction of the 
soundwall. The Board has agreed to HI Boise's request, and it has changed its project plans to 
reflect the shortened soundwall and the reduced size of the temporary construction easement for 
the soundwall. The revised project plans are attached as new exhibits to the Amended 
Complaint, attached hereto as Exhi1 




Special eputy ttorneys General 
Attorneys for Plaintiff 
State ofIdaho, Idaho Transportation Board 
DATED this ;;"'- day of ,2009.It~ 
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Tim yree 
Attorneys for Defendant HI Boise, LLC 
J8   
CERTIFICATE OF 
I hereby certify that on this ~ day of,+-=lI4l-lo~~£.-'-__ 2009, I caused to be served 
a true and correct copy of the foregoing by the method i icated below, and addressed to the 
following: 
Timothy Tyree U.S. Mail 
Hawley Troxell Ennis and Hawley LLP Hand Delivered ~ 
877 Main Street, Suite 1000 D Overnight Mail 
Boise, ill 83702 D Facsimile 
Facsimile: (208) 342-3829 
Mortgage Electronic Registration Systems, Inc. U.S. Mail 
1818 Library Street, Suite 300 Hand Delivered ~ 
Reston, VA 90190 D Overnight Mail 
Facsimile: (703) 748-0183 D Facsimile 
STIPULATION FOR LEAVE TO FILE AMENDED COMPLAINT - 3  
000219










Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LU' 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@ihoUandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
AMENDED COMPLAINT 
COMES NOW the Idaho Transportation Board ("Board"), and by through undersigned 
counsel and for a cause of action against Defendants hereby alleges as follows: 
I. 
That Defendant, HI Boise, LLC, is the record owner in fee of the land sought to be 
condemned by the Board. 
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II. 
That the Board is lawfully empowered to locate, design, construct, reconstruct, alter, 
extend, repair and maintain state highways or associated facilities at any place within the State of 
Idaho, and has the power and duty to acquire the necessary land and property for rights-of-way, 
turnouts, fills, and excavations for state highway purposes by purchase, condemnation or 
otherwise, and it is the duty of the Board, among other things, to establish, construct, improve 
and maintain a system of state highways within the State ofIdaho; that Darrell V Manning, 
Bruce Sweeney, Gary Blick, R. James Coleman, Monte C. McClure, Neil Miller, and Lee 
Gagner now are the duly appointed and qualified acting Idaho Transportation Board of theState 
of Idaho. 
Ill. 
That the property sought to be condemned is to be used for a right-of-way to locate, 
design, construct, reconslruct, alter, extend, repair and maintain state highways and associated 
facilities; that said highway is a part and link of the established highway system of the State of 
Idaho; that said highway is to be used for travel by the general public; that the project to be 
constructed upon said land is for the safety, convenience, and utility of the general public; that 
the same will be a state designated public highway or related facility, and the use thereof by the 
public will be a public usc; that the land sought to be condemned herein is required for public 
lise, and the taking of the said land is necessary for such usc. 
IV. 
That the location and survey of said highway and related facilities, as hereinafter 
described, was made by and under the direction of the Board herein, and the same is located in 
AMENDED COMPLAINT - 2  
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such manner as will be most compatible with the greatest public good and the least private 
injury. 
V. 
That the Board by its proper officers, prior to the commencement of this action, sought in 
good faith to purchase from Defendant said property sought to be taken by the Board, and that 
the Board was unable to make any bargain or settlement therefore. 
VI. 
That the property sought to be condemned is part ofa larger parcel, Parcel] 05. 
VII. 
That the property sought to be condemned is now surveyed, located and shown upon the 
official plat of 1-84, Vista Avenue Interchange, Project No. A009(818), of the Highway Survey 
Project Plans located on file in the office of the Idaho Transportation Department, Ada County, 
State of Idaho, and is described in Exhibit "A" attached hereto and by this reference made a part 
hereof, and in Exhibit "B" attached hereto and by this reference made a part hereof. 
VIII. 
That the general route of the highway for which the property is sought to be condemned 
is as shown upon the official project plans a copy of which arc located at the Idaho 
Transportation Department District 3 Office, Ada County, Idaho. 
IX. 
That the Board has determined that the property is necessary for the project and has 
issued an Order of Condemnation; a copy of the Board Order of Condemnation which is attached 
as Exhibit "C". 
AMENDED COMPLAINT - 3 
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X.  
That the termini of the centerline of the highway for which the property herein described 
is sought to be condemned is Station 24+48.34 Left (south end of property limit) to 24+82.45 
Right (north end of the property limit) of the aforesaid project plans. 
XI. 
That for all the reasons stated herein, it is necessary for the Board to condemn the 
property located in Parcel No. 105, as more particularly described in Exhibit A and B in fcc 
simple absolute and obtain a temporary casement as to Parcel No.1 OS, as more particularly 
described in Exhibits A and B. 
WHEREFORE, the Board prays for judgment as follows: 
1.  That the rights to the property described herein be condemned in fee simple 
absolute; 
2.  That the damages accruing to Defendant by reason of the condemnation of the real 
property described in this Complaint be assessed; 
3.  That the rights of the parties hereto be fully determined; 
4.  That a final order of condemnation and other appropriate orders and judgment be 
entered herein as provided by law; and 
5.  That the Board has such other and further reliefas to the Court may appear just and 
equitable in the premises. 
DATED this __ day of • 2009. 
By  . _ 
HOLLAND & HART LLP 
MaryV. York 
Special Deputy Attorneys General 
Attorneys for Plaintiff 
State of Idaho, Idaho Transportation Board 
AMENDED COMPLAINT - 4 
000223
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CERTIFICATE OF SERVICE 
I hereby certify that on this day of 2009, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, and addressed to 
the following: 
Timothy Tyree 
Hawley Troxell Ennis and Hawley LLP 
877 Main Street, Suite 1000 
Boise, ID 83702 
D U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Facsimile 
Facsimile: (208) 342-3829 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street" Suite 300 
Reston, VA 90190 
Facsimile: (703) 748-0183 
D U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Facsimile 
for HOLLAND & HART LLI' 
4579902, I.LXX' 
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1-84, VISTA AVENUE INTERCHANGE  
PROJECT#A009(818)  
KEY #:09818  
PARCEL #105  
PARCEL 10:44199  
JANUARY 22, 2009  
TITLED FEE ACQUISITION  
TITLED FEE ACQUISITION 
A PARCEL OF LAND FOR ADDITIONAL RIGHT-Of-WAY FOR VISTA AVENUE 
LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 28, TOWNSHIP ;3 
NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE CITY, ADA 
COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBEDAS fOLLOWS; 
COMMENCING AT THE NORTHEASTCORNER OF SECTION 28, T.3N., 
R,2E., 8.M., THENCE S 89°51'59·W81.06 FEET ALONG THE NORTH LINE 
Of SAID SECTION 28 TO A POINT ON THE CENTERLINE Of VISTA AVENUE 
(STATION VISTA 33+48.88); 
ALONG THE GENTERLINE OF VISTA AVENUE THE FOLLOWING: 
THENCE S 13°22'25"W 587.06 FEET TO A POINT (STATION VISTA 
33+48.88): 
THENCE S 13028'22" W 75.08 FEET TO A POINT (STATION VISTA 26+86.75); 
THENCE S 14"12'28"W 42.64 FEET TO A POINT (STATION VISTA 26+44.10); 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID 
CURVE HAVING A RADIUS Of 3000.00 FEET. A DELTA ANGLE OF 01 "10'38·, 
A TANGENT OF 30.62 FEET AND A CHORD BEARING S 14047'47" W 61.E14 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46); 
LEAVING THE CENTERLINE OF VISTA AVENUE: 
THENCE S 74"36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST 
RIGHT-Of-WAY OF SOUTH VISTA AVENUE (STATION VISTA 25+82.45, 
37.49' RT); THE REAL POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE S 60c48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE 
PROPOSED RIGHT-Of-WAY OF SOUTH VISTA AVENUE (STATIONVISTA 
25+80.63, 45.00' RT.); 
EXHIBIT 
i A_  
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THENCE 12·$.38 FEET ALONG A NON-TANGENT CURVETO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTAANGLE OF 
02°20'25", A TANGENT OF 62.20 FEETAND A CHORD BEARING 
S 16°35'24" W 124.37 FEETTO A POINT ON A CURVE (STATION VISTA 
24+58.10, 4E,.OO' RT); 
THENCES 17°45'37" W 10.08FEETTO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE N 6,9°05'59" W 5.73 FEETTOA POINT ON THE EXISTING EAST 
RIGHT-OF-WAY OF SOUTH VISTAAVENUE (STATION VISTA24+48.34, 
39.28' RT) 
THENCE N 15°54'22" E 135.71 FEETTO THE REAL POINT OF BEGINNING 
OF THIS DESCRIPTION. 
SAID PARCEL CONTAINS 960 SQUARE FEETAND 0.022ACRES, MOREOR 
LESS. 
See Page 3 of 5 Condemnation Exhibit 
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EXHIBIT "A"  
1-84, VISTA AVENUE INTERCHANGE  
PROJECT #A009(818)  
KEY #:09818  
PARCEL #105  
PARCEL 10: 44199  
JULY 22 1 2009  
TEMPORARY CONSTRUCTION EASEMENTS  
TWO PARCELS OF LAND FOR CONSTRUCTION EASEMENTS FOR VISTA  
AVENUE LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 28,  
TOWNSHIP 3 NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE  
CITY, ADA COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBED AS  
FOLLOWS;  
EASEMENT 1  
COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N.,  
R2E., B.M., THENCE S 89°51'59" W 81.06 FEET ALONG THE NORTH LINE  
OF SAID SECTION 28 TO A POINT ON THE CENTERLINE OF VISTA AVENUE  
(STATION VISTA 33+48.88);  
ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING:  
THENCE S 13°22"25" W 587.06 FEET TO A POINT (STATION VISTA  
33+48.88);  
THENCE S 13°28"22" W 75.08 FEET TO A POINT (STATION VISTA 26+86.75); 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10); 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10'38"', 
A TANGENT OF 3,0.82 FEET AND A CHORD BEARING S 14°47'47"W 61.64 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46); 
LEAVING THE CENTERLINE OF VISTA AVENUE: 
THENCE S 74°36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST 
RIGHT-OF-WAY OF SOUTH VISTA AVENUE (STATION VISTA 25+82.45, 
37.49' RT); 
THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE 
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25+80.63,45.00' HT.); THE REAL POINT OF BEGINNING OF THIS 
DESCRIPTION; 
THENCE 124.38 FEET ALONG A NON-TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTA ANGLE OF 
02"20'25", A TANGENT OF 62.20 FEET AND A CHORD BEARING 
S 16°35'24" W 124.37 FEET TO A POINT ON A CURVE (STATION VISTA 
24+58.10,45.00' HT); 
THENCE S 17°45'37" W 10.08 FEET TO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE S 69°05'59" E 5.01 FEET TO A POINT (STATION VISTA 24+47.75, 
50.00' RT); 
THENCE N 1J045'37" E 9.96 FEET TO A POINT (STATION VISTA 24+57.71, 
50.00' RT) ; 
THENCE S 72°14'23" E 42.77 FEET TO A POINT (STATION VISTA 24+57.71, 
92.77' RT) ; 
THENCE N 11°06'32" E 8.63 FEET TO A POINT (STATION VISTA 24+66.03, 
91.78' RT); 
THENCE N 04°58'34" W 47.62 FEET TO A POINT (STATION VISTA 25+08.95, 
73.80' RT) ; 
THENCE N 73°00'30" W 23.80 FEET TO A POINT ON A CURVE (STATION 
VISTA 25+09.03,50.00' RT); 
THENCE 71.58 FE:ET ALONG A NON-TANGENT CURVE TO THE LEFT, SAID 
CURVE HAVING A RADIUS OF 3050.00 FEET, A DELTA ANGLE OF 01"20'41", 
A TANGENT OF ~~5.79 FEET AND A CHORD BEARING N 16°05'55" E 71.58 
FEET TO A POINT ON A CURVE (STATION VISTA 25+79.42,50.00' RT); 
THENCE N 60°48'02" W 5.15 FEET TO THE REAL POINT OF BEGINNING OF 
THIS DESCRIPTION. 
SAID EASEMENT CONTAINS 0.057 ACRES, MORE OR LESS. 
See Page 3 of 5 Condemnation Exhibit 
EASEMENT 2 
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ALONG THE WEST LINE OF SAID SECTION 27 THE FOLLOWING: 
THENCE S 00°22'44" E 1328.34 FEET TO THE 1/16 CORNER COMMON TO 
SECTIONS 28 AND 27; 
THENCE S 00"27'50" E 326.53 FEET TO A POINT ON THE CONTROL LINE 
OF 1-84 (STATION 1-842828+10.99); 
THENCE S 70°38'50" E 344.89 FEET ALONG THE CONTROL LINE OF 1-84 TO 
A POINT (STATION 1··842831+55.88); 
THENCE N 19°21'10" E 135.00 FEET TO A POINT ON THE EXISTING NORTH 
RIGHT-OF-WAY OF 1-84 (STATION 1-842831+55.88, 135.00 LT), THE REAL 
POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE N 35°04'19" E 10.00 FEET TO A POINT (STATION 1-842831+58.59, 
144.63'LT); 
THENCE S 54"55'41" E 47.77 FEET TO A POINT (STA. 1-84 2832+04.58, 
131.69' LT); 
THENCE S 66°50'22" E 264.66 FEET TO A POINT (STATION 1-842834+68.65, 
114.11' LT); 
THENCE S 00°29'56" W 10.84 FEET TO A POINT ON THE EXISTING NORTH 
RIGHT-OF-WAY OF 1..84 (STATION 1-842834+72.15,103.86' LT); 
ALONG THE NORTH RIGHT-OF-WAY OF 1-84 THE FOLLOWING: 
THENCE N 66°50'22" W 269.88 FEET TO A POINT (STATION 1-842832+02.87, 
121.78' LT);  
THENCE N 54°55'41" W 48.81 FEET TO THE REAL POINT OF BEGINNING  
OF THIS DESCRIPTION.  
SAID PARCEL CONTAINS 0.072 ACRES, MORE OR LESS. 
See Pages 4 and !5 of 5 of Condemnation Exhibit 
MICHAEL E. MARKS PLS. # 4998 
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Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HARTLLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
AUG Y-1009 
By J. DAV ~,~~~'J~I~.~:i' . 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
ORDER GRANTING STIPULATION 
FOR LEAVE TO AMEND 
COMPLAINT 
This matter having come before the Court on the parties' Stipulation for Leave to File 
Amended Complaint, and the Court being fully advised and good cause appearing therefor, 
IT IS HEREBY ORDERED that the Stipulation for Leave to File Amended Complaint 
is granted. 
IT IS FURTHER ORDERED that Plaintiff shall be granted leave to file their Amended 
Complaint. 

















IT IS FURTHER ORDERED that Plaintiff shall serve the Amended Complaint on 
Defendants by serving a copy of the Amended Complaint to Defendants' counsel via U.S. Mail. 
DATED this ~-~ay of_-----'--"--------'---L:;=:c-- , 2009. 
By -------'~---7--_fl_.fL----------
ORDER GRANTING STIPULATION FOR LEAVE TO AMEND COMPLAINT - 2  
000237
 t is of------'-7-"------~ --' -L:;=:c-----, . 
By __ ~=-~ __ ~~ ________________ __ 
CERTIFICATE OF SERVICE  
I hereby certify that on this S day of 
a true and correct copy of the foregoing by the method in 
following: 
Timothy Tyree  
Hawley Troxell Ennis and Hawley LLP  
877 Main Street, Suite 1000  
Boise, ID 83702  
Facsimile: (208) 342-3829  
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
Facsimile: (703) 748-0183 
MaryV. York  
Steven C. Bowman  
HOLLAND & HART LLP  
P.O. Box 2527  
Boise, Idaho 83701··2527  
Facsimile: (208) 343-8869  
4577753 I DOC 
2009, I caused to be served 
cated below, and addressed to the 
U.S. Mail  
~ Hand Delivered  
D Overnight Mail  
D Facsimile  
~ 
U.S. Mail  
Hand Delivered  
D Overnight Mail  
D Facsimile  
BU.S. Mail Hand Delivered 
D Overnight Mail 
D Facsimile 
ORDER GRANTING STIPULATION FOR LEAVE TO AMEND COMPLAINT - 3  
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A,M__., .. r:.v ~____2_-
Mary V. York (lSB # 5020) 
Steven C. Bowman (lSB #4404) J O/\\lID NiWAHF10, Clerk 
Special Deputy Attorneys General By P, GAI'iDEf\! 
':'EPI_i nHOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com ORIGINAL 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 





HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, U\JC., a Delaware 
corporation, 
Defendants. 
COMES NOW the Idaho Transportation Board ("Board"), and by through undersigned 
counsel and for a cause of action against Defendants hereby alleges as follows: 
I. 
That Defendant, HI Boise, LLC, is the record owner in fee of the land sought to be 
condemned by the Board. 








 • ___ ~:. V ___ 
r:;O







That the Board is lawfully empowered to locate, design, construct, reconstruct, alter, 
extend, repair and maintain state highways or associated facilities at any place within the State of 
Idaho, and has the power and duty to acquire the necessary land and property for rights-of-way, 
turnouts, fills, and excavations for state highway purposes by purchase, condemnation or 
otherwise, and it is the duty of the Board, among other things, to establish, construct, improve 
and maintain a system of state highways within the State of Idaho; that Darrell V Manning, 
Bruce Sweeney, Gary Blick, R. James Coleman, Monte C. McClure, Neil Miller, and Lee 
Gagner now are the duly appointed and qualified acting Idaho Transportation Board of the State 
ofIdaho. 
III. 
That the property sought to be condemned is to be used for a right-of-way to locate, 
design, construct, reconstruct, alter, extend, repair and maintain state highways and associated 
facilities; that said highway is a part and link of the established highway system of the State of 
Idaho; that said highway is to be used for travel by the general public; that the project to be 
constructed upon said land is for the safety, convenience, and utility of the general public; that 
the same will be a state designated public highway or related facility, and the use thereof by the 
public will be a public USt:; that the land sought to be condemned herein is required for public 
use, and the taking of the said land is necessary for such use. 
IV. 
That the location and survey of said highway and related facilities, as hereinafter 
described, was made by and under the direction of the Board herein, and the same is located in 
AMENDED COMPLAINT - 2  
000240
. 
    
  , :l pr
  
  ,   
 
. 
 t   
  





   
- 
such manner as will be most compatible with the greatest public good and the least private 
injury, 
V. 
That the Board by its proper officers, prior to the commencement of this action, sought in 
good faith to purchase from Defendant said property sought to be taken by the Board, and that 
the Board was unable to make any bargain or settlement therefore. 
VI. 
That the property sought to be condemned is part of a larger parcel, Parcell 05. 
VII. 
That the property sought to be condemned is now surveyed, located and shown upon the 
official plat ofI-84, Vista Avenue Interchange, Project No. A009(818), ofthe Highway Survey 
Project Plans located on file in the office ofthe Idaho Transportation Department, Ada County, 
State of Idaho, and is described in Exhibit "A" attached hereto and by this reference made a part 
hereof, and in Exhibit "B" attached hereto and by this reference made a part hereof. 
VIII. 
That the general route of the highway for which the property is sought to be condemned 
is as shown upon the official project plans a copy of which are located at the Idaho 
Transportation Department District 3 Office, Ada County, Idaho. 
IX. 
That the Board has determined that the property is necessary for the project and has 
issued an Order of Condemnation; a copy of the Board Order of Condemnation which is attached 
as Exhibit "C". 

















That the termini of the centerline of the highway for which the property herein described 
is sought to be condemned is Station 24+48.34 Left (south end of property limit) to 24+82.45 
Right (north end of the property limit) of the aforesaid project plans. 
XI. 
That for all the reasons stated herein, it is necessary for the Board to condemn the 
property located in Parcel No. 105, as more particularly described in Exhibit A and B in fee 
simple absolute and obtain a temporary easement as to Parcel No. 105, as more particularly 
described in Exhibits A and B. 
WHEREFORE, the Board prays for judgment as follows: 
1.  That the rights to the property described herein be condemned in fee simple 
absolute; 
2.  That the damages accruing to Defendant by reason of the condemnation of the real 
property described in this Complaint be assessed; 
3.  That the rights of the parties hereto be fully determined; 
4.  That a final order of condemnation and other appropriate orders and judgment be 
entered herein as provided by law; and 
5.  That the Board has such other and further relief as to the Court may appear just and 
equitable in the premises. 
DATED this lof..,~ day of:r-~"'f--_' 2009. 















I hereby certify that on this ~ day ofv-::~........,.q.aoio'!'=-J"----- 2009, I caused to be  
served a true and correct copy of the foregoing by the me 
the following: 
Timothy Tyree  
Hawley Troxell Ennis and Hawley LLP  
877 Main Street, Suite 1000  
Boise, ID 83702  
Facsimile: (208) 342-3829  
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
Facsimile: (703) 748-0183 
Mortgage. Electronic Registration Systems, Inc. 
921 S. Orchard Street, Suite G 
Boise, ID 83705 
4579902JDOC 
od indicated below, and addressed to 
~ U.S. Mail n..... Hand Delivered 
D Overnight Mail 
D Facsimile 
~ U.S. Mail o Hand Delivered 
D Overnight Mail 
D Facsimile 
.El U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Facsimile 

















1-84, VISTA AVENUE INTERCHANGE  
PROJECT #A009(818)  
KEY #:09818  
PARCEL #105  
PARCEL ID: 44199  
JANUARY 22, 2009  
TITLED FEE ACQUISITION  
TITLED FEE ACQUISITION 
A PARCEL Of LAND FOR ADDITIONAL RIGHT-Of-WAY fOR VISTA AVENUE  
LOCATED IN THE NE 1/4 Of THE NE 1/4 Of SECTION 28, TOWNSHIP 3  
NORTH, RANGE 2 EAST, Of THE BOISE MERIDIAN, BOISE CITY, ADA  
COUNTY, IDAI"iO BEING MORE PARTICULARLY DESCRIBED AS FOL.LOWS;  
COMMENCING AT THE NORTHEAST CORNER Of SECTION 28, T.3N.,  
R.2E.• B.M., THENCE S 89°51 '59" W 81.06 FEET ALONG THE NORTH LINE  
Of SAID SECTION 28 TO A POINT ON THE CENTERLINE Of VISTA AVENUE  
(STATION VISTA 33+48.88);  
ALONG THE CENTERLINE OF VJSTA AVENUE THE FOLLOWING:  
THENCE S 13°'22'25" W 587.06 FEET TO A POINT (STATION VISTA 
33+48.88); 
THENCE S 13°28'22" W 75.08 FEET TO A POINT (STATION VISTA 26+86.75); 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10); 
THENCE 61.64 fEET ALONG A TANGENT CURVE TO THE RIGHT, SAID 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10'38", 
A TANGENT OF 30.82 fEET AND A CHORD BEARING S 14°47'47" W €)1.64 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46); 
LEAVING THE CENTERLINE OF VISTA AVENUE: 
THENCE S 74°:36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST 
RIGHT-OF-WAY Of SOUTH VISTA AVENUE (STATION VISTA 25+82.45, 
37.49' RT); THE REAL POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE 
PROPOSED RIGHT-Of-WAY OF SOUTH VISTA AVENUE (STATION VIISTA 
25+80.63, 45.00' RT.); 
EXHIBIT 














0 ' n   
A 
THENCE 12<4·.38 FEETALONGA NON~TANGENT CURVETO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTAANGLE OF 
02°20'25", A TANGENT OF 62.20 FEETAND A CHORD BEARING 
S 16°35'24"VV 124.31 FEET TO A POINTON A CURVE (STATION VISTA 
24+58.10, 45,00' RT); 
THENCE S 1J045'31" W 10.08 FEETTO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE N 6!3°05'59" W 5.13 FEETTO A POINT ON THE EXISTING EAST 
RIGHT-OF-WAYOF SOUTHVISTA AVENUE (STATION VISTA 24+48,34, 
39.28' RT) 
THENCE N H;054'22" E 135.11 FEET TO THE REAL POINT OF BEGINNING 
OF THIS DESCRIPTION. 
SAID PARCEL CONTAINS 960 SQUARE FEET AND 0.022 ACRES, MORE OR 
LESS. 
See Page 3 of 5 Condemnation Exhibit 
MICHAEL E. ~tARKS PLS. # 4998 
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EXHIBIT "A"  
1·84, VISTA AVENUE INTERCHANGE  
PROJECT #A009(818)  
KEY #:09818  
PARCEL #105  
PARCEL 10: 44199  
JULY 22, 2009  
TEMPORARY CONSTRUCTION EASEMENTS  
TWO PARCELS OF LAND FOR CONSTRUCTION EASEMENTS FOR VISTA  
AVENUE LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 28,  
TOWNSHIP 3 NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE  
CITY, ADA COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBED AS  
FOLLOWS;  
EASEMENT 1  
COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N.,  
R.2E., B.M., THENCE S 89°51'59" W 81.06 FEET ALONG THE NORTH LlNIE  
OF SAID SECTION 28 TO A POINT ON THE CENTERLINE OF VISTA AVEI\lUE  
(STATION VISTA :33+48.88);  
ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING:  
THENCE S 13°22':25" W 587.06 FEET TO A POINT (STATION VISTA  
33+48.88);  
THENCE S 13°28':22"W 75.08 FEET TO A POINT (STATION VISTA 26+86.'75);  
THENCE S 14°12';28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10); 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10'38", 
A TANGENT OF 30.82 FEET AND A CHORD BEARING S 14°47'47" W 61.64 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46); 
LEAVING THE CENTERLINE OF VISTA AVENUE: 
THENCE S 74°36':53" E 37.49 FEET TO POINT ON THE EXISTING EAST 
RIGHT-OF-WAY OF SOUTH VISTA AVENUE (STATION VISTA 25+82.45, 
37.49' RT); 
THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE 












 . ); 
  
  
': "   ." ; 
 
  
    
  
 





25+80.63, 45.00' HT.); THE REAL POINT OF BEGINNING OF THIS 
DESCRI PTION; 
THENCE 124.38 FEET ALONG A NON-TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045.00 FEET, A DELTA ANGLE OF 
02°20'25", A TANGENT OF 62.20 FEET AND A CHORD BEARING 
S 16°35'24" W 124.37 FEET TO A POINT ON A CURVE (STATION VISTA 
24+58.10,45.00' FH); 
THENCE S 1r45':37" W 10.08 FEET TO A POINT (STATION VISTA 24+48.02, 
45.00' RT); 
THENCE S 69°05':59" E 5.01 FEET TO A POINT (STATION VISTA 24+47.7~I, 
50.00' RT) ; 
THENCE N 1r45'37" E 9.96 FEET TO A POINT (STATION VISTA 24+57.71i, 
50.00' RT) ; 
THENCE S 72°14'.23" E 42.77 FEET TO A POINT (STATION VISTA 24+57.7'1, 
92.77' RT) ; 
THENCE N 11°06'32" E 8.63 FEET TO A POINT (STATION VISTA 24+66.0~I, 
91.78' RT); 
THENCE N 04°58'34" W 47.62 FEET TO A POINT (STATION VISTA 25+08.95, 
73.80' RT) ; 
THENCE N 73°00'30" W 23.80 FEET TO A POINT ON A CURVE (STATION 
VISTA 25+09.03, SO.OO' RT); 
THENCE 71.58 FEET ALONG A NON-TANGENT CURVE TO THE LEFT, SAID 
CURVE HAVING f\ RADIUS OF 3050.00 FEET, A DELTA ANGLE OF 01°20'41", 
A TANGENT OF 35.79 FEET AND A CHORD SEARING N 16°05'55" E 71.5,8 
FEET TO A POINT ON A CURVE (STATION VISTA 25+79.42,50.00' RT); 
THENCE N 60°48'02" W 5.15 FEET TO THE REAL POINT OF BEGINNING OF 
THIS DESCRIPTION. 
SAID EASEMENT CONTAINS 0.057 ACRES, MORE OR LESS. 
See Page 3 of 5 Condemnation Exhibit 
EASEMENT 2 
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ALONG THE WEST LINE OF SAID SECTION 27 THE FOLLOWING: 
THENCE S 00°22'44" E 1328.34 FEET TO THE 1/16 CORNER COMMON TO 
SECTIONS 28 AND 27; 
THENCE S 00027'~50" E 326.53 FEET TO A POINT ON THE CONTROL LINE 
OF 1-84 (STATION 1-842828+10.99); 
THENCE S 70038'~50" E 344.89 FEET ALONG THE CONTROL LINE OF 1-84 TO 
A POINT (STATION 1-842831+55.88); 
THENCE N 19°21'10" E 135.00 FEET TO A POINT ON THE EXISTING NO~~TH 
RIGHT-OF-WAY OF 1-84 (STATION 1-842831+55.88,135.00 LT), THE REAL 
POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE N 35°04'19" E 10.00 FEET TO A POINT (STATION 1-84 2831+58.e,9, 
144.63'LT); 
THENCE S 54°55'41" E 47.77 FEET TO A POINT (STA. 1-842832+04.58, 
131.69' LT); 
THENCE S 66°50':22" E 264.66 FEET TO A POINT (STATION 1-842834+68.65, 
114.11' LT); 
THENCE S 00°29'56" W 10.84 FEET TO A POINT ON THE EXISTING NORTH 
RIGHT-OF-WAY OF 1-84 (STATION 1-842834+72.15,103.86' LT); 
ALONG THE NORTH RIGHT-OF-WAY OF 1-84 THE FOLLOWING: 
THENCE N 66°50'22" W 269.88 FEET TO A POINT (STATION 1-842832+02.87, 
121.78' LT); 
THENCE N 54°55'41" W 48.81 FEET TO THE REAL POINT OF BEGINNING 
OF THIS DESCRIPTION. 
See Pages 4 and ~j of 5 of Condemnation Exhibit 
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• tlWI/4 SEI/4 
SECTlOtl 28 LEG END 
A00918181 PARCEL NO. 105 
RECORD OWNERI HI BOISE LLC PARCEL 1.0. NO. 44199 
TOTAL CONTIGUOUS OWNERSHIP ! """r ! 9.150 Ac. 
NEW ROW ACQUISlTlON iH~,~;fiii&.kN4·&hii"kM4 1'1.1'122 Ac. 
REMAINDER i i 9.128 Ac. 
TEMPO~RY EASEMENT 1'1.129 Ac. 
CONTROL or CENTER UNE 
FUll ACCESS CONTROL ----,-------
TEMPORARY EASEMENT -T---T---T-~ 
ROW LINE PROPOSED ---- .,.------
ROW LINE EXlSTING ---- ". ------
PROPERTI' LINE ---- PIl ------
EXISTING FUll ACCESS CONTROL ----v-------
FtlO AlUMltlU CM' 
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Mary V. York (ISB # 5020) , : ., t"'~· ' 
Steven C. Bowman (ISB #4404) ,j. "i.. , 
Special Deputy Attomeys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attomeys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
RESPONSE TO MOTION FOR 
PROTECTIVE ORDER 
Plaintiff State of Idaho, Idaho Transportation Board ("the Board"), by and through its 
attomeys of record, hereby responds to the Motion for Protective Order filed by Defendant HI 
Boise, LLC ("HI Boise"). Because Idaho Code § 7-711 does not authorize the Board to stipulate 
to or the Court to grant a protective order for records submitted in support of a claim for business 
damages, the Motion for Protective Order should be denied. 
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The present action involves the condemnation of a small portion ofland-approximately 
0.022 acres of a 9. ISO-acre parcel-belonging to HI Boise. The acquisition is part of the 
Board's highway project to improve the Vista Interchange. As it specifically relates to HI Boise, 
the acquisition will result in the widening ofthe sidewalk and improvement of the landscaping 
along Vista Avenue in front ofHI Boise's property. In addition to the 0.022 acre fee taking, the 
Board is also seeking to acquire two small temporary construction easements of approximately 
0.072 acres and 0.057 acres to construct a soundwall along 1-84 and improve the access to the 
Holiday Inn along Vista Avenue. Originally the soundwall was to be substantially longer, but at 
HI Boise's request, the Board shortened the length ofthe soundwall. 
HI Boise operates the Holiday Inn on the subject property, and is seeking to recover 
business damages pursuant to Idaho Code § 7-711. As part of its business damages claim, HI 
Boise has filed a Motion for Protective Order pursuant to Rule 26(c) of the Idaho Rules of Civil 
Procedure for the business damages documents. 
HI Boise's motion should be denied because no statutory authority exists for the granting 
of a protective order for records submitted under Idaho Code § 7-711. While, Idaho's business 
damage statute requires that the party seeking business damages provide five (5) years of 
business records to the condemning authority, the statute makes no provision for the records to 
be confidential. Moreover, contrary to HI Boise's assertion, Rule 26(c) ofthe Idaho Rules of 
Civil Procedure and the other rules of discovery do not apply. Thus, HI Boise's motion for 
protective order under Rule 26(c) is inapposite. 
Additionally, HI Boise's motion is properly denied on the grounds that public policy 
requires that the basis for and reasons why taxpayer funds are spent must be open and available 
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for review by the public. To allow for a protective order to be issued in this instance would run 
contrary to the policies governing the expenditure of public funds. 
ARGUMENT 
A.  No Statutory Authority Exists For Documents Submitted Under r.c, § 7-711 To Be 
Confidential. 
Recovery of business damages in an eminent domain proceeding is authorized and 
controlled by statute. See I.C. § 7-711. Idaho Code § 7-711 sets express requirements for a 
landowner to meet in order to assert a claim for business damages. Specifically, the landowner: 
(i) must submit a written business damage claim to the plaintiff 
within ninety (90) days after service of the summons and 
complaint for condemnation. The plaintiffs initial offer letter or 
accompanying information must expressly inform the defendant of 
its rights under this subsection, and must further inform the 
defendant of its right to consult with an attorney. 
(ii) The defendant's written claim must be sent to the plaintiff by 
certified mail, return receipt requested. Absent a showing of a good 
faith justification for the failure to submit a business damage claim 
within ninety (90) days, or an agreed extension by the parties, the 
court shall strike the defendant's claim for business damages in 
any condemnation proceeding. 
(iii) The business damage claim must include an explanation of the 
nature, extent, and monetary amount of such claimed damages and 
must be prepared by the owner, a certified public accountant, or a 
business damage expert familiar with the nature of the operations 
of the defendant's business. The defendant shall also provide the 
plaintiff with copies of the defendant's business records that 
substantiate the good faith offer to settle the business damage 
claim. The business damage claim must be clearly segregated from 
the claim for property damages pursuant to subsections (1) and 
(2)(a) of this section 7-711, Idaho Code. 
(iv) As used in this subsection, the term "business records" 
includes, but is not limited to, copies of federal and state 
income tax returns, state sales tax returns, balance sheets, and 
profit and loss statements for the five (5) years preceding 
which are attributable to the business operation on the 
property to be acquired, and other records relied upon by the 
business owner that substantiate the business damage claim. 

















i.c. § 7-711 (emphasis added). 
Therefore, in order to assert a claim for business damages, HI Boise must provide the 
Board with five (5) years of business records. Idaho Code § 7-711 makes no provision for the 
records to be confidential, and courts cannot insert terms into statutes which do not exist. Matter 
ofAdoption ofChaney, 126 Idaho 554, 558,887 P.2d 1061,1065 (1995) (citing In re Dampier, 
46 Idaho 195,207,267 P. 452, 455 (1928); Barnes v. Hinton, 103 Idaho 619, 620, 65 LP.2d 553, 
554 (Ct.App.1982)). 
HI Boise's Motion for Protective Order pursuant to Rule 26(c) of the Idaho Rules of Civil 
Procedure reflects a fundamental misunderstanding of the production of business records 
required under Idaho Code § 7-711. Rule 26(c) applies solely to discovery requests, and does 
not govern the requirements for obtaining business damages under Idaho's eminent domain 
statutes. Claims for business damages under Idaho Code § 7-711 constitute an affirm ative 
request for compensation in a condemnation action, and in order for a landowner to be entitled 
for such compensation, he or she must comply with the specific statutory requirements, which 
are separate and distinct from the rules for discovery. 
To ensure compliance with Idaho Code § 7-711, the Board has also submitted discovery 
requests. However, the discovery requests have no bearing on and do not alter the obligations 
established by Idaho Code § 7-711. If HI Boise wishes to assert a claim for business damages, it 
must comply with the statute, including the fact that the public will be allowed to see the basis 
for and the reasons why public funds are being spent. 
If the legislature wanted or intended to permit the Board, or other condemning authority, 
to keep the business records confidential they would have included a provision in the statute. 
This conclusion is made clear by comparing the business damages statute with the Highway 







    
  
    
  
   







    
 
 
Relocation Assistance Act. I.C. § 40-2004. The Highway Relocation Assistance Act provides 
for compensation to be paid to individuals and businesses who have had to relocate as a result of 
any public program or project. I.e. § 40-2004(1). In order to be eligible for compensation under 
the Act, the relocated individual or business must, among other things, make financial 
statements, accounting records, and tax returns available to the agency. I.e. § 40-2004. 
However, in the Highway Relocation Assistance Act, the Idaho legislature made express 
provision for these business records to be confidential. Specifically, I.C. § 40-2004(3) states in 
part: 
In addition to the other requirements of this chapter, to be eligible 
for the payment authorized by this subsection the business or farm 
operation must make its financial statements, accounting records, 
and state income tax returns available to the agency for audit for 
confidential use in determining the payment or payments 
authorized by this subsection. Such financial statements, 
accounting records and state income tax returns shall be subject to 
disclosure according to chapter 3, title 9, Idaho Code. 
I.e. § 40-2004(3) (emphasis added). Therefore, if the legislature intended business records 
submitted under Idaho Code § 7-711 to be confidential, it would have done so, as it did in Idaho 
Code § 40-2004. See e.g., Matter ofAdoption ofChaney, 126 Idaho at 557,887 P.2d at 1064 
(Holding that if legislature wanted to allow the parental consent statute to apply to adult 
adoptions it would have done so.). 
Presumably, because of the nature and potential magnitude of business damage claims in 
comparison to relocation expenses allowed under the Highway Relocation Assistance Act (which 
are carefully limited and clearly defined), the Idaho legislature chose to give priority in the 
business damage statute to the public's right to know how and why taxpayer funds are being 
spent and did not provide for the business records to be confidential. 
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In addition to the above, unless expressly provided by statute, any document which 
relates to the conduct or administration of a public agency is open to the public. I.e. §§ 9-
337(13); 9-338(1). Idaho Code § 9-338(1) states: 
(1) Every person has a right to examine and take a copy of any 
public record of this state and there is a presumption that all public 
records in Idaho are open at all reasonable times for inspection 
except as otherwise expressly provided by statute. 
Thus, because no statute exempts business records under Idaho Code § 7-711 from public 
inspection, these records cannot be confidential. HI Boise cannot read into Idaho Code § 7-711 a 
confidentiality provision that does not exist. The Idaho Supreme Court has held that courts 
"cannot insert into statutes terms or provisions which are obviously not there." Matter of 
Adoption of Chaney, 126 Idaho at 558,887 P.2d at 1065 (citations omitted). It is axiomatic that 
a court should apply a statute based on its actual terms and wording, and when a statute is plain 
and unambiguous, a court should give effect to the statute as written and not engage in statutory 
construction. Idaho Conversation League, Inc. v. Idaho State Department of Agriculture, 143 
Idaho 366, 368, 146 P.3d 632,634 (2006). 
Based on the foregoing, HI Boise's motion should be denied. 
B. Public Policy Favors Open And Accessible Public Records. 
Public policy in Idaho favors an open and accessible government. Public records statutes 
demonstrate a "clear policy by the Legislature that the public has a right to view and inspect 
records relating to the public's business." Idaho Conversation League, Inc. v. Idaho State 
Department ofAgriculture, 143 Idaho at 369, 146 P.3d at 635. Under Idaho Code § 9-338, a 
presumption exists that all public records are open and accessible to the public. Bolger v Lance, 
137 Idaho 792, 796, 53 P.3d 1211, 1215 (2002). The sole exception to this presumption is when 
"expressly provided by statute." Bolger v Lance, 137 Idaho at 796,53 P.3d at 1215. 
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The presumption of access is bolstered by the Idaho Supreme Court, which "narrowly 
construes exemptions to the disclosure presumption." Id. (citing Federated Publications, Inc. v. 
Boise City, 128 Idaho 459, 463, 915 P.2d 21,25 (1996)). A comprehensive list of exemptions is 
found at Idaho Code §§ 9-340A through H. Idaho Conversation League. Inc. v. Idaho State 
Department ofAgriculture, 143 Idaho at 369,146 P.3d at 635. Idaho Code § 7-711 makes no 
exception or exemption for business records submitted in an effort to state a claim for business 
damages. In all cases, these records form the basis of any payment by the State for business 
damages. Because the statute provides no exemption, then the records are subject to disclosure 
and no further judicial inquiry is required. Id. 
Again, this conclusion is made clear by comparing the Highway Relocation Assistance 
Act (I.C. § 40-2004(3)), which provides for confidentiality of business records, with the business 
damages statute, which does not. The legislature's decision not to exempt business records 
under Idaho Code § 7-711 from disclosure should be respected, and HI Boise's motion for 
protective order should be denied. 
CONCLUSION 
The Board respectfully requests the Court deny HI Boise's motion. Idaho Code § 7-711 
does not authorize the Board to stipulate to or the Court to grant a protective order for records 
submitted in support of a claim for business damages. Additionally, public policy favors open 
and accessible records where the expenditure of public monies is concerned, and the granting of 
HI Boise's motion would run contrary to that policy. 
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Special uty Attorneys General 
Attorneys for Plaintiff 
State of Idaho, Idaho Transportation Board 




CERTIFICATE OF SERVICE 
I hereby certify that on this 10th day of August 2009, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Timothy Tyree 
Hawley Troxell Ennis and Hawley LLP 
877 Main Street, Suite 1000 
Boise, ID 83702 
Facsimile: (208) 342-3829 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
Facsimile: (703) 748-0183 
Mortgage Electronic Registration Systems, Inc. 
921 S. Orchard Street, Suite G 
Boise, ID 83705 
4583427_l.DGe 
IZI U.S. Mail 
D Hand Delivered 
D Overnight Mail 
IZI Facsimile 
IZI U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Facsimile 
IZI U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Facsimile 
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•..1. DAVID NAVARRO, CIt>" 
By E. HOLMr:~; 
C'2'JVTV 
Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
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Attorneys for Defendants HI Boise, LLC 
n\I THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) WITHDRAWAL OF MOTION TO 
) STRIKE AFFIDAVIT OF SERVICE OF 
vs. ) GLORISMEL PORTILLO 
) 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




COMES NOW Defendant HI Boise, LLC, by and through its counsel of record, Hawley 
Troxell Ennis & Hawley LLP, and respectfully submits this Withdrawal of Motion to Strike the 
Affidavit of Glorismel Portillo. 
Plaintiffs counsel has sufficiently provided the basis for the Affidavit of Service of 
Glorismel Portillo and, accordingly, Defendant hereby withdraws its Motion to Strike the 
Affidavit of Glorismel Portillo. 
WITHDRAWAL OF MOTION TO STRIKE AFFIDAVIT OF SERVICE OF 




















DATED THIS I t., day of August, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP  
WITHDRAWAL OF MOTION TO STRIKE AFFIDAVIT OF SERVICE OF 
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. 3. 1.
CERTIFICATE OF SERVICE 
~ 
I HEREBY CERTIFY that on this ~ day of August, 2009, I caused to be served a true 
copy of the foregoing WITHDRAWAL OF MOTION TO STRIKE AFFIDAVIT OF SERVICE 
OF GLORISMEL PORTILLO by the method indicated below, and addressed to each of the 
following: 
Mary V. York 
Steven C. Bowman 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, ID 83701 -2527 
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Merlyn W. Clark, ISB No. 1026 
Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
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Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) REPLY IN SUPPORT OF MOTION FOR 
) PROTECTIVE ORDER 
vs. ) 
) 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




Defendant HI Boise, LLC ("HI Boise") hereby submits this Reply in Support of Motion 
for Protective Order. For the reasons set forth herein, the arguments of Plaintiff State ofIdaho, 
Idaho Transportation Board ("Board") in its Response to Motion for Protective Order 
("Response") must be rejected. 
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I.  Because HI Boise Seeks Protection with Respect to the Board's Discovery Requests, 
Idaho Rule of Civil Procedure 26(c) Is Applicable. 
The Board erroneously asserts that there is no authority for the protective order sought by 
HI Boise. In making this claim, the Board argues that Rule 26(c) of the Idaho Rules of Civil 
Procedure does not apply to the relief sought by HI Boise because the issue before the Court, 
supposedly, is not a discovery matter. See Response at 2 ("Rule 26(c) ... and the other rules of 
discovery do not apply. "), 4 ("Rule 26(c) applies solely to discovery requests ...."). This 
argument is incorrect. 
The Board's claim that Rule 26(c) is inapplicable is wrong because it ignores that the 
issue presently and squarely before this Court is a discovery matter. On July 21, 2009, the Board 
served Plaintiffs First Set of Interrogatories and Requests for Production to Defendant HI Boise, 
LLC ("Board's Discovery Requests"). Affidavit of Timothy W. Tyree in Support of Reply in 
Support of Motion for Protective Order ("Tyree Aff.") ~ 4. By agreement of the parties, HI 
Boise's response to the Board's Discovery Requests is due September 3,2009. Id. ~ 5. On July 
30,2009, HI Boise filed its Motion for Protective Order ("Motion"), pursuant to Rule 26(c), 
seeking protection that would allow HI Boise to respond to the Board's Discovery Requests 
while maintaining the confidentiality of its commercial information. See Motion at 1. 
Consequently, the issue directly before this Court is whether this Court should enter a Rule 26(c) 
protective order with respect to the Board's Discovery Requests. Thus, contrary to the Board's 
assertion, the Motion does involve a discovery matter and Rule 26(c) is the relevant authority for 
the protective order that HI Boise has requested. 
Because Rule 26(c) is the applicable authority pursuant to which this Court may grant HI 
Boise's requested protective order, it is the Board's reliance on Idaho Code § 7-711 that is 
misplaced. See Response at 2, 4 ("Idaho Code § 7-711 makes no provision for the records to be 
REPLY IN SUPPORT OF MOTION FOR PROTECTIVE ORDER - 2 
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confidential ...."). Section 7-711 is not relevant here because there is no motion before this 
Court seeking to compel HI Boise's compliance with Section 7-711, and, in any event, such a 
motion would be untimely as the deadline for HI Boise to provide its business damages claim 
(pursuant to Section 7-711) is nearly three months away. Tyree Aff. ~ 6. Accordingly, the 
Board's focus and reliance on Section 7-711 is not applicable to the protection HI Boise seeks 
from the Board's Discovery Requests pursuant to Rule 26(c). 
II.  The Public Records Act and Its Policies Are Not Relevant. 
The Board's second argument against a Rule 26(c) protective order-that public policy 
favors making public records accessible-is likewise misdirected. See Response at 6-7 ("[A]ll 
public records are open and accessible to the public."). Idaho's Public Records Act, Idaho Code 
§§ 9-337 to -347, expressly applies only to requests made to public agencies for access 10public 
records. See § 9-338(1) ("Every person has a right to examine and take a copy of any public 
record of this state and there is a presumption that all public records in Idaho are open at all 
reasonable times for inspection ...." (emphasis added)); § 9-339(1) ("A public agency or 
independent public body corporate and politic shall either grant or deny a person's request to 
examine or copy public records within three (3) working days of the date of the receipt of the 
request ...." (emphasis added)). Further, "public records" are limited to those documents that 
are "prepared, owned, used or retained by" a public agency. § 9-337(13) (emphasis added). 
The Public Records Act and its policies are not applicable here to whether this Court 
should grant HI Boise's requested Rule 26(c) protective order. First, the information requested 
by the Board's Discovery Requests is being sought by a public agency, the Board,jrom a private 
entity, HI Boise, and not the other way around. The Public Records Act might apply if HI Boise, 
REPLY IN SUPPORT OF MOTION FOR PROTECTIVE ORDER - 3 
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the private entity, were requesting information from the Board pursuant to a public records 
request. But that, of course, is not the situation here. 
Second, the information and documents being sought by the Board's Discovery Requests 
are not public records. There is no dispute that the documents sought by the Board have not 
been "prepared, owned, used or retained" by any public agency. See § 9-337(13). Therefore, as 
no public records are being sought from a public agency, the Public Records Act and any 
policies related thereto are irrelevant here. 
Third, even if the Public Records Act or its underlying policies were somehow relevant, 
Rule 26(c) would still be the governing authority for the protective order HI Boise seeks. The 
Idaho Rules of Civil Procedure provide the controlling authority for all procedural matters in 
litigation, including responding to discovery requests issued pursuant to the Idaho Rules of Civil 
Procedure. See Idaho Code § 1-212 ("The inherent power of the Supreme Court to make rules 
governing procedure in all the courts ofIdaho is hereby recognized and confirmed."). Therefore, 
when the Idaho Rules of Civil Procedure covers a particular procedural matter, a statute, such as 
the Public Records Act, that is not consistent with the applicable Rule of Civil Procedure is 
superseded and abrogated by the Rule. Allen Steel Supply Co. v. Bradley, 89 Idaho 29, 44--45, 
403 P.2d 859, 860-61 (1965). Thus, to the extent that the Public Records Act could be 
applicable to the Board's Discovery Requests and HI Boise's effort to seek a Rule 26(c) 
protective order, Rule 26(c), and not the Public Records Act, controls. 
Finally, if the Public Records Act and its policies did apply and might be used to 
determine whether the information requested pursuant to the Board's Discovery Requests could 
be kept confidential from the public, the information sought would be exempt from public 

















.......  ......  
disclosure. Under the Public Records Act, a record is exempt from disclosure where the record 
obtained by the public agency contains proprietary business information: 
The following records are exempt from disclosure: 
(2) Production records, housing production, rental and financing 
records, sale or purchase records, catch records, mortgage portfolio 
loan documents, or similar business records ofa private concern 
or enterprise required by law to be submitted to or inspected by a 
public agency or submitted to or otherwise obtained by an 
independent public body corporate and politic. 
§ 9-340D(2) (emphasis added). Because the records of HI Boise sought by the Board's 
Discovery Requests are clearly "business records of a private concern or enterprise," the records 
would be exempt from any public records request. See Tyree Aff., Ex. A, Request for 
Production No. 19 (requesting HI Boise's "Business Records"). Consequently, if the Public 
Records Act is somehow applicable, it actually supports the conclusion that the records sought 
by the Board's Discovery Requests should be kept confidential from the public, consistent with 
the protective order sought by HI Boise. 
III.  A Protective Order Is Warranted to Protect the Confidential Nature of HI Boise's 
Sensitive, Competitive Information. 
HI Boise is willing to produce the information sought by the Board's Discovery 
Requests. Nevertheless, as explained in HI Boise's Memorandum in Support of Motion for 
Protective Order, because of the confidential and sensitive nature of the proprietary commercial 
information sought by the Board's Discovery Requests, see, e.g., Tyree Aff., Ex. A, Request for 
Production No. 19 (Business Records), the Rule 26(c) protective order is warranted so that HI 
Boise may respond to the Board's Discovery Requests and protect from public disclosure the 
confidential nature of the information. See Idaho R. Civ. P. 26(c) (allowing protection for 
"confidential ... commercial information"); Jen-Rath Co., Inc. v. Kit Mfg. Co., 137 Idaho 330, 
























336,48 P.3d 659,665 (2002) (affirming that the district court "had discretion to issue a 
protective order" with respect to a confidential document). 
IV. Conclusion. 
For the reasons set forth herein, and in HI Boise's Memorandum in Support of Motion for 
Protective Order, HI Boise respectfully requests that this Court grant HI Boise's Motion and 
enter the Protective Order in the form attached thereto as Exhibit A. 
-« 
DATED THIS ~_ day of August, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
REPLY IN SUPPORT OF MOTION FOR PROTECTIVE ORDER - 6 
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CERTIFICATE OF SERVICE 
t-L 
I HEREBY CERTIFY that on this JJi. day of August, 2009, I caused to be served a true 
copy of the foregoing REPLY IN SUPPORT OF MOTION FOR PROTECTIVE ORDER by the 
method indicated below, and addressed to each of the following: 
Mary V. York __ U.S. Mail, Postage Prepaid 
Steven C. Bowman Hand Delivered 
HOLLAND & HART LLP __ Overnight Mail 
P.O. Box 2527 E-mail 
Boise,ID 83701-2527 ---..L.Telecopy 
[Attorneys for Plaintiff] 
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Ely P. E~->J:~';>4!: 
Merlyn W. Clark, ISB No. 1026 
Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 





Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) AFFIDAVIT OF TIMOTHY W. TYREE 
) IN SUPPORT OF REPLY IN SUPPORT 
vs. ) MOTION FOR PROTECTIVE ORDER 
) 
HI BOISE, LLC, a Delaware limited liability )  
company and MORTGAGE ELECTRONIC )  
REGISTRAnON SYSTEMS, INC., a )  
Delaware corporation, )  
)  
Defendants. )  
)  
.---- -
TIMOTHY W. TYREE, being first duly sworn upon oath, deposes and states as follows: 
1. I am of adult age and under no disability that would affect the truth of the 
statements set forth in this affidavit. Unless otherwise indicated, I make these statements based 
on my own personal knowledge, 
2. I am an attorney with the law firm Hawley Troxell Ennis & Hawley LLP. 
3. I am counsel for Defendant HI Boise, LLC ("HI Boise"). 
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF REPLY IN 
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4. On or about July 21, 2009, Plaintiff State of Idaho, Idaho Transportation Board 
("Board") served Plaintiffs First Set of Interrogatories and Requests for Production to Defendant 
HI Boise, LLC ("Board's Discovery Requests"). Attached hereto as Exhibit A is a true and 
correct copy of the Board's Discovery Requests. 
5. By agreement of the parties, HI Boise's response to the Board's Discovery 
Requests is due September 3, 2009. 
6. By agreement of the parties, HI Boise's deadline to serve its claim for business 
damages upon the Board is November 5, 2009. 
Ti 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
SUBSCRIBED AND SWORN before me this ~ day of July, 2009. 
~J~ 
~ H~Q;;L.LC M\),2.~l5L. 
Notary Public for Idaho 
~ ~: ~ <: . -.," Residing at _13(j=~=S6=--'l-'~.e..-,-It> _ 6}41w1S... My commission expires -=-+-...L..F-........'-'-'-''---------, I 
AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF REPLY IN 
SUPPORT MOTION FOR PROTECTIVE ORDER - 2 
43119.0003.1612861.2 000275
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CERTIFICATE OF SERVICE  
I HEREBY CERTIFY that on this 11--c day of August, 2009, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF TIMOTHY W. TYREE IN SUPPORT OF REPLY IN 
SUPPORT MOTION FOR PROTECTIVE ORDER by the method indicated below, and 
addressed to each of the following: 
Mary V. York 
Steven C. Bowman 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise,ID 83701-2527 
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Exhibit A  
000277
Mary V. York (ISB # 5020) 
StevenC. Bowman (IS8 #4404) 
SpecialDeputy Attorneys General 
HOLLAND & HART LIP 
P.O. Box 2527 
Boise, Idaho 83701-2527 




Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO,IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC,a Delaware limited liability 
company and MORTGAOEELECTRONIC 
REGISTRATION SYSTEMS. INC., a Delaware 
corporation, 
Defendants. 
CaseNo. CV OC 0903179 
PLAINTIFF'S FIRST SET OF' 
INTERROGATORIES AND 
REQUESTS FOR PRODUC1l0N TO 
DEFENDANT HI BOISE, LLC 
Plaintiff. State of Idaho, Idaho Transportation Board by and through their attorneys of 
record and pursuant to the Idaho Rules of Civil Procedure, hereby serves its First Set of 
Interrogatories and Requests for Production of Documents to Defendant HI Boise. LLC. 
INSTRUCfIONS REGARDING INTERROGATORIES 
Pursuant to Rule33 of the Idaho Rulesof Civil Procedure, the interrogatories set forth 
beloware to be answered withinthirty (30)daysof service, fully and separately in writing. under 
PLAJNTIFF'SFIRST SET OF INTERROGATORIES AND REQUESTS FOR 
PRODUCTION TO DI~FENDANT HI BOISE, LLC - J 
000278
.  ) 






  .    
   
.
I ,  ~lawar   
 
l  ,




,   
 t     il    t 
 r  ,
 l     s  il    
    in t  )     ll , r 
     
  
oath, and in accordance with the above-cited rules. When responding in written form to any 
interrogatory, please give the numberof the interrogatory before providing the specific response. 
Answers to these interrogatories must include not only information in your personal 
knowledge and possession. but also any and all information available to you, including 
information in the possession ofany of youragents, attorneys, or employees. If you cannot 
answerany of the following Interrogatories in full, after exercising due diligence to securethe 
information to do so.sostate. and answer to the extent possible, specifying your inability to 
answerthe remainderand stating whatever infonnationor knowledge you haveconcerningthe 
unanswered portions. If a claim ofprivilege is madeas to any such infonnation, you must 
specify the basis for the claim ofprivilegeanddescribethe infonnationclaimed to be privileged, 
If any document identified in ananswer to aninterrogatory was, but is no.longer in your 
possession, custodyor control, or wasknownto you but is no longer in existence, describewhat 
disposition was made ofit or what became of it. No document requested to be identifiedor 
produced hereincan bedestroyedor disposed of by virtue ofa recordretentionprogramor for 
any other reason. 
Theinterrogatories are intendedto be continuing in natureand to require the addition of 
supplemental information and documents in the future to the fullest extentprovidedby Rule 
26(e) of the Idaho RulesofCivil Procedure. If, after responding to the interrogatories, you 
acquire any information respective thereto,you are requestedto file and servesupplemental 
responses containing sueh information, as required by the IdahoRules of Civil Procedure. This 
requestfor supplementation is also specifically a request pursuant to IdahoRule ofCivil 
Procedure 26(e), 
PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR 
PRODUCTION TO DF~FENDANT"I BOISE, LLC - 2 
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INSTRUCTIONS REGARDING REQUESTS FOR PRODUCTION 
Pursuant to Rule 34 ofthe Idaho Rules of Civil Procedure. you are requested. within 
thirty (30) days ofthe date this document wasserveduponyou, to present for inspection and 
copying the documents and thingsrequested belowat theoffices of Holland &. Hart 1.I.p. Suite 
1400, U.S. Bank Plaza, 101 S. Capitol Blvd., Baise; Idaho. Asan alternative to producing 
documents for inspection and copying, accurate, legible and complete copiesof requested 
documents maybe attached to youranswers and responses to these discovery requestsand 
served within the same timeperiod. Pleaseclearly identifythe request for production to which 
eachdocument or groupofdocuments youprovide is responsive. 
Yourresponse must include and be based not onlyon documents and thingsin your 
personal possession. but also on anyand all documents and thingsavailable to you, including 
those in the possession of anyofyouragents. representative., attorneys, or employees. Ifany 
document requested to beidentified in the following interrogatories, or askedto be produced in 
the requests for production. wasbut no longer is in yourpossessionor subjectto your control. or 
in existence, state whetherit is (1) missing or lost, (2) has beendestroyed, (3) has been 
transferred. voluntarily or involuntarily, to others. or (4) otherwise disposedof; and in each 
instance, please explainthe circumstances surrounding the authorization ofsuchdisposition 
thereof, and state the date or approximate date thereof. 
With respect to each document as hereindenied whichis required to be identified by 
theseinterrogatories or produced in the requests for production and which you presently contend 
youare not required to disclose because of any aJleged "privilege" (which youare not presently 
prepared to waive), in lieuof the document identification caned for above, please identity each 
such "privileged" document as follows: (1) give thedateof eachsuch document; (2) identify 
PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR 
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each individual who was present when it wasprepared; (3) identify each individual to whom a 
copywas sent; (4) identify each individual whohas seenit; (5) identify each individual whohas 
custody of it; (6) identify each and everydocument which refers to, discusses, analyzes or 
comments upon it, in whole or in part,or which contain any or all of its contents: and (7) state 
thenatureof the privilege asserted, (i,e.,attorney-client, work-product, etc.), 
The document requests set forth beloware intended to be continuing innatureand to 
require the addition ohupplementallnformationand documents in the future to the fullest extent 
provided by Rule26(e) oftheIdaho Rules of CivilProcedure. If, after responding to the 
requests for documents, youacquireany information respective thereto, tile andserve 
supplemental responses: containing such information, as required by the Idaho Rules of Civil 
Procedure. This request for supplementation is alsospecifically a request pursuant to Idaho Rule 
of Civil Procedure 26(e). 
DEFINITIONS  
The following definltions shallapply to thesediscovery requests:  
1. "Plaintiff' means theabove-named Plaintiff, Stateofldaho, Idaho Transportation Board 
("Board"). 
2. "Defendant" meansthe above-named Defendant, HI Boise, LLC, a Delaware limited 
liability company, their representatives, employees, agents, or otherperson(s) acting for or on 
behalfofHIBoise, LLC. 
3. "You,""your," lor"yours,"means the above-named Defendant, HIBoise,LLC. their 
representatives, employees, agents, or other person(s} acting for or on behalfofHI Boise, LLC. 
4. "SubjectProperty" meansthe property owned by Defendant which is the subject of the 
present condemnation action. The "Subject Property" is alsoidentified as Parcell 05 0111 the 
PLAlNTIFF'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR 
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project plans, which are attached to Plaintiff'sComplaint (CaseNo. CV DC 0903179) filedon 
February 19.2009. and it is also morecompletely described in Plaintiff's Complaint. 
5.  "Identify" when usedwith respect to a natural person requires that you provide the 
following infonnation with respect to theperson: 
a.  Full name; 
b.  Lastknownbusiness address; 
c.  Last knownresidence address; 
d.  Last known business telephone number; 
e.  Last known hometelephone number and 
f.  Nameof employer or business withwhomthe personwasassociated and 
theperson's title andpositional the timerelevant to the identification. 
6.  ··Identify" WhCJl used with respect to a personthat is not a natural person means, to the 
extentapplicable, to providethe saplC information requiredas thoughthe entity werea natural 
person [seeDefinition5(a) through5(t) above], and alsoprovidethe additional information 
regarding a description ofthe nature of theentity (e.g.,partnership, corporation, limited liability 
company, etc.), 
7.  "Identify"when used with respect to a document, item or thing means to provide the 
following information relating to suchdocument, item or thing: 
a.  l\ general description thereof; 
b.  Date it was written or created; 
c.  Nameandpresentor last knownaddress ofthe personor personswho 
'wrote or created it; 
d.  Name and present or last known address of the personto whom it was 
sent; 
e.  Nameand present address of thecustodian thereof; and 
f.  Whether you havea copy, duplicate, reproduction, photostat, photograph, 
sample or exemplar thereof. 
8.  "Identify" when used withrespect to Appraisals and/orAppraisal Reports means to 
provide thefollowing information relating to suchdocument, itemor thing: 
PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR 
PRODUCTION TO DEFENDANT HI BOISE, LLC - 5 
000282
 lUl .     iff's  e .   
, ,          
.              
     
. 
 t  
.  
 
e wn  
        
l:bepers '        
"      w'   
t  m i e ired·    t   
 ti  8    .   i e   
   ., 
. 
. if " (l   
nt1      
B  
 
.   t         s  
VIO ; 
            
t; 
.        
       
. [    t     / r  




-- - - ----- --
.......  
- .__ _..--- -._----~-~~----- -~--- - -----_ ..__...-----. -- --- -
a.  Thename, address, and company oreachappraiser; 
b.  Thedate the appraiser was engaged and thedateof eachappraisal; 
c.  The reason for the appraisal and who retained theappraiser to petfonn the 
appraisal; 
d.'The fair market value of the entire property; 
e.  The fair market value of the property beingtaken for thepublicproject; 
f.  'The amount of damages to the remainder property caused by the taking; 
g.  Themethodology forcomputing the fair market valueof theentire 
property, the property taken, andthe damages to the remairtderproperty; 
h.  If a written appraisal report was made. the" nameandaddress of the 
custodian of'the report; 
9.  "Describe" shall mean to set forth all facts that exhaust your information, knowledge, and 
beliefwith respect to thesubject matterofthediscovery request. 
10.  "Document" or "documents" shallmean the original, all copies and drafts ofpa:pers and 
writingsof every kind. descriptionand form, and all meehaslcel, magnetic media, and electronic 
recordings. records, writings and data ofeverykind, descriptionand form, and all photographsof 
every kind,and including, withoutlimiting the generality ofthe foregoing, the following; 
correspondence, notes. -e..mails, memoranda, reports, notebooks, binders, drawings. studies. 
analyses. dra-fts. diaries. intra-orinter-office communications, memoranda, reports, canceled 
checks, minutes, bulletins. circulars, pamphlets, telegrams, typewritten ~Q handwritten notes, 
letters. telegrams, Instructions, workassignments. messages (including reports. notes and 
memoranda oftelephone conversations and conferences), telephonestatements. calendarand 
diaryentries. desk calendars, appointment books, Jobor transaction files, books of account, 
ledgers, bank statements. promissory notes. invoices. chargeslips,working papers, labbooks, 
labnotes, labjournals or notebooks, evaluation or appraisal reports, pleadings, transcriptsof 
testimony or other documentsfiled or prepared inconnection with any court or agency or other 
proceeding, deeds, mortgages,deeds of trust, contracts,agreements, assignments, instruments, 
PLAINTIFF'SFIRST SET OF INTERROGATORIES AND REQUESTS FOR 
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charges, opinions, official statements, prospectuses, appraisals, feasibility studies, trusts, releases 
of claims, charters,certificates, licenses, leases, invoices, computer printouts or programs, 
summaries, audio, video or sound recordings, cassette tapes, video recorded, electronic or laser 
recorded, or photographed information. Documents are to betakenas including all attachments, 
enclosures andother documentsthat areattached to, relate to or refer to such documents, 
The above definitionof"Document" or "Documents" shall also includeany 
"Electronically Stored Information." 
11. "Electronically' Stored Information" meansinformation made,maintained, retained, 
stored, or archived by computer or electronic means in any medium, including but not limited to 
word processing documents. email, emailattachments, databases, spreadsheets. writings, 
drawings, graphs, photographs. soundrecordings, images, _ anddata compilations. 
Electronically Stored Information shall include prior versions or drafts of'Infbrmation.asdefined 
above. as well as all attachments, and shall include information stored on personaldigital 
assistants, cell phones.Blackberries, personal laptop computers, harddrives,portablehard 
drives, and other similtltr devices, 
12. The words"'relate to" or "relating to" shall be deemedto meanand includethe following 
terms: regards, describes, involves. compares, correlates, mentions, connected to,refers to; 
pertains to, contradicts, or compromises. 
13. The words"and" and ~'andlor" and"or" shall each be deemed to refer to both their 
conjunctive and disjunctive meanings, beingconstrued 8S necessary to bring withinthe scopeof 
thediscovery requestalI information and documents whichwouldotherwise beconstrued as 
beingoutside the request. 
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14. The word "any" shall mean "eachand every"and "all" as well as "anyone:' and "all" 
shall mean"any and all." 
15.  The term "dateoftaJce" shall mean February 19,2009.  
INTERROGATORIES  
Interrogatory No.1: Please identify eachperson whom youexpect to call as a lay or 
expertwitness at the trial ofthis matter and the subject matter uponwhicheach. witness is 
expected to testify. 
Interroptory No.2: Foreachexpertwitnessidentified in response to Intenogstory 
No.1, pleasestate the subjectmatterupon which the expertwitness is expected to testify, all 
opinions to be expressed by the expert. the substance ofthe expertwitness' opinions,the basis 
and reasons for the opinions. the underlying faet.c; and data uponwhich those: opinionsare based, 
and all infonnationreferenced in and required by Rule 26(b)(4XA)(i) ofthe IdahoRulesof Civil 
Procedure. 
Intemgatory No.3: (JustCompensation and Business Damages) Please identify the 
amount ofjust compensation and business damages whichyouwill advocate at trial that 
Defendant is entitled to as a result of the taking ofa portion the Subject Property and the basis 
for the amount of just compensation andbusiness damages to which youbelieveDefendant is 
entitled. Do not simply reference an appraisal report, whichmayor maynot be reliedupon and 
which maybe subject tCI change. 
Interrogatory 1I!!:J: (Just Compensation and Business Damages) Pleasestate and 
identify eachand everyfact, and describe eachand everydocument, which supports your 
opinion of the amount of just compensation andbusiness damages thatDefendant is entitledto as 
a result of the taking ofIl portion theSubject Property. Include in youranswer each and every 
PLAINTIFF'S FIRST SET OF INTERROGATORIES ANDREQUESTS FOR 
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fact anddocument thatdescribes, shows, or evidences each. aspectof just compensation which 
you believe Defendant is entitled. 
IDterrogaton No.5: (Opinion of fairmarketvalue- Before Take) Pleasestateand 
identify youropinionon the fair marketvalue of the Subject Property beforethe takingof a 
portion ofthe SubjectProperty as of the '~date of take," as that tenn is defined herein. 
Interrogatory No.6: (Opinion of fair market volue- AfterTake) Pleasestateand 
identify youropinionon the fair market valueof the Subject Property afterthe taking of a 
portion of theSubjectProperty as of the "date of take," as that tenn is defined herein. 
IDt.mg_tory No. 7: (Severance Damages)Please identitY and state any witnesses' 
opinion, including yourown opinion, as to whether anyseverance damage will resultfrom the 
takingof a portionof the SubjectProperty by Plaintiff. If the responseis "yes", describe the 
amount of severance damages, themethod used to calculate the.amount of damages, andall facts 
anddocuments used or relied upon, including thecomparable salesused or relied upon. as a 
basis for that opinion. 
Interrogatory No,8: (Business Damages) Please.identify and stateany witnesses' . 
opinion, including your own opinion, as to whether any business damage wiH resultfrom the 
taking. If the response is "yes"t describe the type and amountof business damages. the method 
used to calculate theamountof damages, what aspects of Defendant'spropertyandbusiness has 
been impacted by the taking ofa portionof theSubject Property, the extentanddegree ef'the 
impact or damage causedto Defendant's property and business, and the specific portions of 
Plaintiff'shighway project that causedthe damages or impacts to the Defendant's property and 
business. 
PLAINTIFF'S FIR&'TSET OF INTERROGATORIES AND REQUESTS FOR 
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Interrogatory .No. 9: (Purchase of Subject Property) Please identify the date you 
purchased the SubjectProperty, including the businesses located on the SubjectProperty and 
state the total amount paid for the Subject Property and identify the specificamounts paid for the 
real property, the buildings, the assets andall businesses locatedon the SubjectProperty. 
Interrogatory No. 10: (Appraisals) Pleasestatewhether the Subject Property or any 
portion thereof, including any business or anyadvertising signs located on the SubjectProperty 
has been appraised by Youor on Yourbehalfwithinthe last five (5) years, and if so, please 
identify (as defined above)eachappraisal. 
Interrogatory No. t 1: (Income) Have you received any income from your interestin 
theSubjectProperty or any part thereofduringthe five(S) yearspreceding the taking? If so, 
pleasestate the following: 
a. The amountof annuaJ income received; 
b. Every sourceof income for eachyear; 
c. The amountreceived eachyearfrom eachsource of'income. 
Inte!TOgatoryNo. 12: (Impact Analysis) Please identify and describe all facts, 
underlying data, and documents used or relied upon to support the analysisand conclusions set 
forth in your"Analysisoflmpact Dueto Land Taking, SoundWall Construction. Exit53 Access 
Change- Holiday Inn, Boise, 10" dated June IS, 2009. 
Interrogatory No. 13: (Project EnbancementlProject Influence) Pleasestate whetherin 
your opinion or the opinionof yourexpert(s), the Subject Property has experienced project 
enhancement or project influence (alsoreferred to lIS project blight), and if so. pleaseprovide a 
fuji explanation of the opinion and a full statement of how you andlorthe expert(s) reached his 
PLAINTlFF'S FIRST SET OF INTERROGATORIES ANDREQUESTS FOR 
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or herconclusion and all facts, information anddata usedor relied uponto supportthat 
conclusion. 
Interrogatory No. 14: (Licenses, Permits, or Grandfather Rights) As of the "date of 
take" did you or any thirdparty holdanybusiness licenses. permits, conditional use permits,or 
grandfather rightsrelating to theSubject Property owned by the Defendant(s). including any 
permits, licenses or grandfather rightsrelating to the "Holiday Inn" advertising signscurrently 
located on the SubjectProperty? If so. pleaselist and identify (as definedabove)each and every 
license, permit, conditional use permit or grandfather right. 
Interrogatory No. 15: ("Holiday Inn" Signs). Please identify and describe the dates that 
the"HolidayInn" signs located on the Subject Property were erected. the authority pursuant to 
which theywere place<1 and erected on the Subject Property, whether a permit or license was 
issued, the persons or governmental authoritythat granted the permit, license or other authority 
to place and erect the signson the Subject Property, and whenthat authorization was given. 
loterroUtory No. 16: ("'Holiday Inn" Signs) Please identify and describe the :revenue . 
and income generated hy each "HolidayInn"; sign located on the Subject Property for each ofthe 
last five (S) years. including but not limited to the number and specific type of customers 
generated by eachsign. and the percentage of total revenue for the business operated on the 
Subject Property that is generated from the"Holiday Inn" signs located on the SUbject Property. 
Interrogatory N..!!&: (Leases) As of the"date of take,"wereany thirdpersonsor 
entities asserting an interest in and to theSubject Property pursuant to a lease, claim, lien. 
adverse possession.prescriptive use,or other interest? If so. please list and identify (as defined 
above) each andevery lease, claim, lien, adverse possession, prescriptive use, or other interest. 
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Interrogatory No. 18: (Applications for Development or Improvements) As of the 
"dateof take" or duringthe 36-month period immediately prior thereto, had you or any third 
party applied to the applicable planning and zoning department for the development or 
improvement of all or a portionof the Subject Property. zoningchange. or a construction permit 
on the Subject Property? If so, please list and identify (as defined above) each and every 
application. 
Interrogatory No. 19: (Otfersto Purchase or Sell) As ofthe "date of take," andfor the 
36-month irnmediatel)r prior thereto, did youreceive anyoffers to purchase or makeany offersto 
sell all or a portionof the SubjectProperty? If so.please list and identify (as definedabove) 
each and every offerto-purchase or seU. 
Illterrogatory No. 20: (Environmental Contamination) As of the"dateoftake:'were 
youaware ofany previousenvironmental or hazardous wastes, asbestos, leadpaint, underground 
storage tanks.or watercontamination or damage that waspresentor had occurredunder, on, or 
over the SubjectProperty? Ifso, please state and identify the natureand extentof such 
contamination or damage,whenthe contamination or damage occurred, whether any remediation 
or curative effortshave beenmade, andwhether the contamination or damage has been 
eradicated. 
REQUEST FOR PRODUCTION OF DOCUMENTS 
Request for Pr'oouction No~ 1: Please produce alJ documents identified, used. 
referenced or relied upon in responding to the interrogatories above. 
Request for Production No.2: Please produce the curriculum vitaeor resume for each 
and every expert consulted by you in reference to thisaction, including Idaho Ruleof Civil 
Procedure 26(b)(4)(A) experts, 
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Request (or Production No. 3: Pleaseproduce copiesofall documents relied upon by 
any witness expected to be called at trialas an expert whichconcernsor reflects any opinion 
relating to the SubjectProperty. 
Request (or Production No.4: Please produce any and all appraisal reports.written 
estimates, or marketstudies relatingin anyway to the issues in this case,or any other document 
that reflects an opinion relatingto the Subject Property, including butDot limited to, the appraisal 
reports, written estimates. market studies or market analyses ofeach appraiser or valuation 
witness that you intend to call to testifyas an expertwitness at the trialofthis matter. 
Request for Production No.5: For each appraiser and valuation witness you intend to 
call to testifyas an expert witnessat the trial of thismatter.please produce copies of all. appraisal 
reports prepared by and/orsigned bythe appraiser of properties locatedwithin a two-mileradius 
of the Subject Propertywhich have a date of valuation withinthe last five (S) years. 
Request tor Prodl1etion No.6: Please producecopiesof all documents, objectsor 
things intended to be introduced, offeredor utilized by you as an exhibitat the trialofthis 
matter. including but not limited toalJ maps, drawings, photographs. video tapes, deedsor other 
documents. Iffinal exhibitshave not beencompleted.pleaseattachdrafts. ifavaiJable. 
Requestfor ProdqctJOD No.7: Please produce copiesof all witnessstatementswhich 
relatein any way to the issuesin this case, including but not limited to, thereports, analysis, 
documentation, assessments or valuations ofeach appraiser or valuation witness that Defendant 
intends to call to testifyas an expert witness at the trial of this matter. 
Request for Production No. 8: Please produce copies ofall documents, 
correspondence, and Electronically Stored Information created,produced, received or sent by 
PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR 
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you withinthe last five (5) yearswhichrelate in anyway to the valueof the SubjectProperty and 
the business operated on the SubjectProperty, 
Request for Production No.9: Pleaseproduce copiesof all appraisals or reports, 
including all drafts and versions of the appraisals or reports, regarding theSubject Property 
which have been reviewed, requested or obtained by youwithinthe last five(5) years, including 
those reports which were generated prior to or after the filingof this action, reports generated by 
review appraisers, engineers, landuse planners and reports or reviews generated by on-staff 
appraisers or otherpersonnel, 
Request for PI"Oduetion No.10: Pleaseproduce a copyofanyand all compensation or 
employment agreements betweenyou andanyexpert retained by you. including but not limited 
to anyexpert retained by you to appraise or analyze the SubjectProperty (or any aspect: or 
portion thereof). 
Request for Production No. 11i Please produce copies.of any andall documents. 
correspondence, communications. notes, and Electronically StoredInfonnation between you and 
anyexpertretained by yo11 in relation to the present lawsuit and/orthe taking of a portion of the 
Subject Property by Plaintiff. 
Request for Prodpction No. 12: Please produce copiesof any and aU documents. 
correspondence, communications. and Electronically Stored Infonnation between you and 
Plaintiffin relation to the presentlawsuitand/orthe takingof a portion ofthe SubjectProperty 
by Plaintiff. 
Request for Production No. 13: (Loanand OtherDocuments) Pleaseproduce a copy 
of each andevery financial statement, loanapplication, or otherdocument on which a value of 
theSubject Property has, beenset forth during the last 36 months. 
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Request for Production No. 14: (Purchase Documents) Please produce a copy of all 
documents relating to your purchase oftheSubject Property. 
Request for Production No. 15: (Leases) Pleaseproduce a copyof an leases,rental 
agreements, and other documents relating to rents, leasepayments, or other consideration paid 
foroccupancy or access to all or any portion of the Subject Property. This document request 
shall relate to all suchdocuments for a periodof 36 months priorto the "dateof take"and up to 
thepresent. 
.Request for ProdudioD No.16: (OtherAppraisals) Pleaseproduce a copy of all 
appraisals and/orlease agreements that youmay haveobtained relatingto property withina two-
mileradiusof the Property. 
Request for PrOductionNo. 17: (picturesand Maps) Pleaseproduce a copyof all 
pictures, siteplans,drawings, and other maps that youmayhave in relation to (i) the Subject 
Property, or (ii) comparable properties used orre1ieduponby youor yourexperts. 
Request for Production No. 18: (Business Licenses or Permits) Pleaseproduce each 
and every license, permit, conditional usepermit,and any otherdocument of any kindrelating to 
anybusiness on or use of the Subject Property as of the"date of take" or subsequent thereto, 
including but not limitedto any license, permit or document authorizing or permitting the 
"Holiday Inn"signs located on the Subject Property. This request includes, but is not limited to. 
anydocuments purporting to showany and all "grandfather" rightsor privileges. 
Reguestfor Pnlduction No. 19: (Business Records) Please produce a copyof all 
financial statements, profitand lossstatements. income statements, balance sheets, federal and 
state income taxreturns, statesales tax returns, tax work papers, tax spreadsheets, depreciation 
schedules, and tax extensions relating to any business operated or conducted on the Subject 
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Property for the periodcommencing five(5) years priorto "date of take" and continuing up to 
thepresentdate. 
Request for PI'Oduction No. 20: (Applications for Development or Improvement) 
Pleaseproduceeachand every application for development, improvement, remodel. or 
construction on the Subject Propertyfiled or pendingduringthe period of 36 monthsprior to 
"date of take" and continuingup to the present date. 
Request for P"oductfon No.11: (Litigation or Claims) Please produce a copy ofall 
pleadings, claims,or demandsrelating to recorded or unrecorded interests, easements, 
descriptive uses, adverse possession, liens, or other rights in and to theSubjectProperty as ofthe 
"date of take," and for the period36 months immediately prior thereto up to thepresentdate. 
Request for Production No. 22: (Unrecorded Liens or Interests and Restrictive 
Covenants) Pleaseproducea copy of all unrecorded liens, interests. Claims, easements" 
restrictive covenants, or otherburdensuponthe SubjectProperty as of the "date of take" and for 
the period 36 months immediately priortheretoup to thepresentdate. 
Request for Produdion No.1J: (Environmental Documents) Please produce a copy of 
eachand every documentrelating in any way to environmental contamination. hazardous waste 
contamination, water contamination, asbestos. lead paint, underground storage tanks, or 
petroleum contaminatlon upon the SubjectProperty duringthe period36 months immediateJy 
prior to the "date of take" up to the present date. 
Request (or Produ~tion No.14: (Surveys) Pleaseproducea copy of all recorded and 
unrecorded surveys that havebeen performed upon theSubjectProperty, and, ifmore than one 
surveyhas beenperformed, please producethe most recently performed recorded survey. 
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Request for Production No. 25: Pleaseproduce eachand everydocument that supports 
theconclusions reached in the June 15,2009 "Analysisof'Impact Dueto LandTaking, Sound 
Wall Construction. Exit53 Access Change - HoLiday Inn, Boise, ID,"and each and every 
document thatwas used or reliedupon in reaching the conclusions and opinions contained 
therein. 
DATED this 21st day of July. 2009.  
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CERTIFICATE OF SERVICE 
I herebycertify that on this 21 st day of July, 2009, I caused to be served a true and 
correctcopyof the foregoing by the method indicated below. and addressed to the following: 
Timothy Tyree 
Hawley Troxell Ennisand Hawley LLP 
877 MainStreet,Suite 1000 
Boise, 10 83702 
Facsimile: (208) 342-3829 
Mortgage Electronic Registration Systems. Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
Facsimile: (703) 748-0183 
IX1 U.S. Mail o Hand Delivered 
D Overnight Mail 
D Facsimile 
~ U.S. Mail
D Hand Delivered 
D Overnight Mail o Facsimile 
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Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 





Case No. CV OC 0903179 





AND DEMAND FOR JURY TRIAL  
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 





COMES NOW the Defendant HI Boise, LLC, a Delaware limited liability company ("HI 
Boise"), by and through their counsel of record, Hawley Troxell Ennis & Hawley LLP, and in 
answer to the Amended Complaint, admit, deny and aIlege as follows: 
GENERAL DENIAL 
HI Boise denies all allegations of the Amended Complaint not specifically admitted 
herein. 
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SPECIFIC ADMISSIONS AND DENIALS  
1. In response to the allegations in paragraph I of the Amended Complaint, HI Boise 
admits that it owns real property located in Ada County, Idaho, and that Plaintiff has indicated its 
desire to condemn real property owned by HI Boise located in Ada County, Idaho. As to all 
other allegations set forth in paragraph I of Plaintiffs Amended Complaint, HI Boise is without 
knowledge or information sufficient to form a belief as to the truth of the allegations set forth 
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
2. In response to paragraph II of Plaintiffs Amended Complaint, HI Boise admits that 
Plaintiff has those statutory powers conferred in Idaho Code section 40-301, et seq. HI Boise 
denies the allegations set forth in paragraph II of Plaintiff s Amended Complaint to the extent 
such allegations conflict with, or outside the scope of such statutory authority. 
3. In response to the allegations in paragraph III of the Amended Complaint, HI Boise 
admits that pursuant to this Court's Order of Possession dated June 17,2009 the Court has ruled 
that the taking of the land is necessary for a use authorized by law. As to all other allegations set 
forth in paragraph III of Plaintiffs Amended Complaint, HI Boise is without knowledge or 
information sufficient to form a belief as to the truth of the allegations set forth therein and, 
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure. 
4. In response to paragraph IV of Plaintiffs Amended Complaint, HI Boise is without 
knowledge or information sufficient to form a belief as to the truth of the allegations set forth 
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
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5. In response to the allegations in paragraph V of the Amended Complaint, HI Boise 
admits that pursuant to this Court's Order of Possession dated June 17, 2009 the Court has ruled 
that Plaintiff attempted in good faith to purchase the real property from Defendant. As to all 
other allegations set forth in paragraph V of Plaintiffs Amended Complaint, HI Boise denies the 
allegations. 
6. In response to paragraph VI of Plaintiffs Amended Complaint, HI Boise is without 
knowledge or information sufficient to form a belief as to the truth of the allegations set forth 
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
7. In response to paragraph VII of Plaintiffs Amended Complaint, HI Boise is without 
knowledge or information sufficient to form a belief as to the truth of the allegations set forth 
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
8. In response to paragraph VIII of Plaintiffs Amended Complaint, HI Boise is without 
knowledge or information sufficient to form a belief as to the truth of the allegations set forth 
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
9. In response to paragraph IX of Plaintiff s Amended Complaint, HI Boise is without 
knowledge or information sufficient to form a belief as to the truth of the allegations set forth 
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
10. In response to paragraph X of Plaintiff s Amended Complaint, HI Boise is without 
knowledge or information sufficient to form a belief as to the truth of the allegations set forth 





   
  
 
    
  
 
   
  
 
    
  
    
   
  
 
      
 
25101.
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
11. HI Boise denies the allegation set forth in paragraph XI of Plaintiff s Amended 
Complaint. 
RESPONSE TO PRAYER FOR RELIEF 
With respect to Plaintiffs Prayer for Relief in the Amended Complaint, to the extent that 
any answer is required HI Boise denies the allegations contained therein. 
DEFENSES  
FIRST DEFENSE  
To the extent that Plaintiffs Amended Complaint gives rise to a defense pursuant to Rule 
12(b) of the Idaho Rules of Civil Procedure, the Amended Complaint should be dismissed 
pursuant thereto. 
SECOND DEFENSE 
HI Boise is entitled to recover damages from the Idaho Transportation Department for 
any condemnation of its real property and improvements thereon, for any easement across its real 
property, any severance damages to the remainder of HI Boise's property and all business 
damages HI Boise will incur as a result of the taking, all in an amount to be set forth in the trial 
of this action, as determined in accordance with the United States Constitution, the Idaho 
Constitution and Idaho Code section 7-711, et seq. 
THIRD DEFENSE 
HI Boise has been forced to retain the services of Hawley Troxell Ennis & Hawley LLP 
in order to defend this action, and HI Boise should be awarded its reasonable attorneys' fees, and 
costs pursuant to Idaho Code section 7-718 from Plaintiff. 
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HI Boise affirmatively alleges the temporary easements sought to be taken by Plaintiff 
are unlimited and that Plaintiff has not limited the use of those easements in its Amended 
Complaint in any way. HI Boise is therefore entitled to be paid for the full fair market value of 
the easements based on their unlimited use and to have damages to its remaining property 
assessed on that basis. 
RULE 11 STATEMENT 
HI Boise has considered and believes that it may have additional defenses, but does not 
have enough information at this time to assert additional defenses under Rule II of the Idaho 
Rules of Civil Procedure. HI Boise does not intend to waive any such defenses and specifically 
asserts its intention to amend this answer if, pending research and after discovery, facts come to 
light giving rise to such additional defenses. 
REQUEST FOR JURY TRIAL 
HI Boise requests a trial by jury of not less than twelve (12) persons on all issues of fact. 
II. 
PRAYER FOR RELIEF 
WHEREFORE, HI Boise respectfully requests that the Court determine the just 
compensation due HI Boise by reason of the condemnation of the subject property and enter 
judgment against the Plaintiff for the fair market value of HI Boise's property and rights taken by 
the Plaintiff, all business damages HI Boise will incur as a result of the taking and the severance 
damages to the remainder of Hl Boise's real property, together with HI Boise's costs, attorneys' 
fees and such other relief as the Court determines just and proper. 




















DATED THIS 13~of August, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 








CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this M!..- day of August, 2009, I caused to be served a true 
copy of the foregoing ANSWER by the method indicated below, and addressed to each of the 
following: 
Mary V. York ~U.S. Mail, Postage Prepaid 
Steven C. Bowman Hand Delivered 
HOLLAND & HART LLP __ Overnight Mail 
P.O. Box 2527 E-mail 
Boise, ID 83701-2527 ~elecopy 
[Attorneys for Plaintiff] 
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A.M PM._. __ . 
AUG 17 2009 
J. DAVID NAVARRO, Clmk 
By J WEATHERBY  
DEPUTY  
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) ORDER GRANTING MOTION FOR 
) PROTECTIVE ORDER 
vs. ) 
) 
HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




This cause having come before the Court on Defendant HI Boise, LLC's Motion for 
Protective Order and Memorandum in Support of Motion for Protective Order, and materials 
submitted therewith, and it appearing to the satisfaction of the Court that this is a proper case for 
granting a Protective Order as prayed for; and for other good cause shown, therefore, IT IS 
HEREBY ORDERED THAT: 
PROTECTIVE ORDER 
1. Any party to this action may designate as confidential any document or other 
material or information sought to be discovered, previously delivered or discovered from any 
party or nonparty pursuant to I.e. Section 7-711 and Rules 26 through 36 and Rule 45 of the 
Idaho Rules of Civil Procedure (hereinafter referred to as "Confidential Material") that the party 
or its representatives believe in good faith to contain a trade secret or confidential financial or 
personal information and to require confidential treatment under this Order. 
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2. The terms of this Order shall govern as to all aspects of the procedures to be 
followed in making or challenging such designation, and the terms, conditions, and restrictions 
on the use of Confidential Material during the pretrial phase of this action. The parties shall 
meet and confer regarding a procedure for the handling of Confidential Material at trial and set 
forth the agreed upon procedure in a written stipulation submitted to the Court prior to trial or, if 
the parties cannot agree upon the procedure, in an order of the Court. 
3. For purposes of this Order, Confidential Material shall include, to the extent 
designated confidential in accordance with paragraph 6, infra, all or any of the following: 
(a) documents, interrogatory answers, deposition testimony, and other information or material 
produced to the parties to this litigation; (b) papers, notes, books, manuals, letters, lists, 
documents, contracts, copies, extracts, memorandums, reports, studies, drawings, calculations, 
analysis, projections, sketches, surveys, data compilations, complete or partial summaries, 
photographs, videos, moving pictures, corporate records of all kinds, and other documents or 
materials made or prepared from Confidential Material; and (c) transcripts, briefs, memoranda, 
exhibits, and other pleadings or writings that include, summarize, or otherwise disclose any 
Confidential Material. 
4. In the event any documents, deposition testimony, or other information or 
material is obtained from any person not a party to this litigation, such person shall have the 
same rights as a party would have to designate any such material confidential, and the use of 
such material by the parties shall be governed in all respects by this Order. The terms "party" 
and "parties" as used herein shall be deemed to include any such non-parties to the extent 
necessary or appropriate to effectuate the terms of this paragraph. 























5. A party wishing to designate material as confidential pursuant to the terms of this 
Protective Order shall place or cause to be placed upon such material the following legend: 
CONFIDENTIAL 
SUBJECT TO PROTECTIVE ORDER 
Notwithstanding the foregoing, any documents marked "Confidential" prior to the date of this 
Stipulation shall be deemed in compliance with this section. 
6. Whenever only a portion of a document, transcript, or other material is deemed 
confidential, the party claiming confidentiality shall, to the extent reasonably practicable, limit 
the designation to such portion of the material. However, if it is not reasonably practicable to so 
limit the designation, the entire document, transcript, or other material may be designated as 
confidential. With respect to any Confidential Material, such as deposition transcripts that are 
not produced under the control of the party claiming confidentiality, the other party shall 
cooperate to assure that all copies of such material shall bear the above legend to the extent 
requested by the party claiming confidentiality. 
7. Confidential Material and the contents of Confidential Material may be disclosed 
by the non-producing party and counsel only as provided herein. Solely for the purposes of the 
prosecution or defense of this Action, Confidential Material may be shown to the following 
persons: 
a) Counsel of record for the parties and persons employed by such counsel; 
b) The parties to this action, as reasonably necessary in the preparation of 
this litigation; 
c) The authors, addressees, recipients, or originators of Confidential 
Material; 
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d) Experts, witnesses, and consultants to the extent reasonably necessary to 
prepare the prosecution or defense of this Action; and 
e) The Court, provided that any Confidential Material submitted to, or filed 
with the Court, including" but not necessarily limited to, deposition transcripts, pleadings, briefs, 
and exhibits, shall be conspicuously marked confidential and shall not be filed with the Clerk 
except under seal subject to release or inspection only by order of the Court after an in-camera 
inspection or consent of the party claiming confidentiality as to the particular material, the 
person or entity to whom disclosure is to be made, and the purpose for the disclosure. 
f) Confidential Material and the contents of such material may be disclosed 
by the non-producing party and counsel only as provided herein. 
8. Prior to any disclosure made pursuant to paragraphs 7.a), 7.b), 7.c), or 7.d), 
counsel shall require the person to whom such disclosure is to be made to read a copy of this 
Order and to sign such copy or otherwise signify in writing that he/she has reviewed and 
consents to be bound by the terms hereof. Notwithstanding any other provision of this Order, 
such persons shall treat all Confidential Material as confidential and shall not discuss or disclose 
such Confidential Material, or the information contained therein, with or to any person except 
counsel of record, or use such information in any way other than for the prosecution or defense 
of this action. 
9. In the event that at any time any party disagrees with the designation of material 
as confidential under this Order, the parties shall first attempt to resolve the dispute among 
themselves. If the dispute is not resolved within twenty (20) days, the party objecting to the 
designation may move the Court for an order lifting that designation. 
ORDER GRANTING MOTION FOR PROTECTIVE ORDER - 4 
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10. If Confidential Material is made an exhibit to or the subject of examination during 
a deposition, or is incorporated into a pleading filed with the Court, arrangements shall be made 
(a) to bind separately said exhibits, as well as confidential portions of the transcript, or pleading, 
and (b) to place them in a sealed envelope or other appropriate sealed container on which shall 
be endorsed the following: 
This envelope is sealed pursuant to the Protective Order of [date] 
and contains confidential documents filed in this proceeding. It is 
not to be opened or the contents thereof displayed or revealed 
except to persons authorized to inspect said documents. 
11. The confidentiality of material produced in this litigation and designated as 
confidential hereunder is to be preserved both during and after final disposition of this litigation. 
Within ninety (90) days after the final conclusion or settlement of this action, counsel in the 
possession of Confidential Material shall, at the option of the producing party, either return or 
destroy all such material and all copies, notes, tapes, other papers and any other medium 
containing, summarizing, excerpting or otherwise embodying any such material or its contents; 
provided, however, that each counsel shall be entitled to retain memoranda or pleadings 
embodying information derived from such Confidential Material to the extent reasonably 
necessary to preserve a file on this litigation, which file shall not be disclosed to any other 
person. All deposition transcripts and exhibits and any other material returned to the parties or 
their counsel by the Court which contain Confidential Material shall also be destroyed or 
returned as set forth above. 
12. Notwithstanding anything to the contrary set forth herein, each party shall have 
the right to apply to the Court at any time for an order granting other or additional protective 
relief with respect to any Confidential Material. 






















13. The placing of any confidentiality designation or a production identification 
number on the face of a document produced shall have no effect on the authenticity or 
admissibility of that document at trial. 
14. In no event shall any material obtained through discovery in this litigation be used 
for any purposes whatsoever other than in this litigation and any appeal. 
15. Nothing in this Order shall preclude any party from complying with a subpoena 
requesting production of Confidential Material; provided, however, that counsel for the party that 
produced the confidential document shall be given notice of such a subpoena within seven (7) 
court days of receipt thereof by the subpoenaed party and at least seven (7) court days prior to 
production of any confidential documents pursuant to such a subpoena. If the producing party 
files a motion for protective order, then the subpoenaed party will await a court ruling on the 
motion before producing the subpoenaed documents, unless otherwise ordered by a court. 
16. The restrictions on the use of Confidential Material established pursuant to this 
Order do not apply to the party, person, or entity producing such material. 
17. The inadvertent production of any confidential, privileged or otherwise protected 
materials shall be treated by the parties pursuant to I.R.C.P. 26(b)(5)(A) and 26(b)(5)(B) as 
amended and effective July 1,2006. 
18. The terms of this Order shall survive and remain in full force and effect after the 
termination of this litigation. 
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/'1 r: s.:DATED THIS .ic: day of~, 2009. 
BLE RON WILPER 
ge Court Judge 
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CERTIFICATE OF SERVICE  
I HEREBY CERTIFY that on this 11 day of L1.W \A ~ 2009, I caused a copy of the 
above to be served to: ~' 
Mary V. York -i- U.S. Mail, Postage Prepaid 
Steven C. Bowman __ Hand Delivered 
HOLLAND & HART LLP __ Overnight Mail 
P.O. Box 2527 E-mail 
Boise,ID 83701-2527 __ Telecopy: 334-4498 
[Attorneys for Plaintiff] 
Merlyn W. Clark -+ U.S. Mail, Postage Prepaid 
Timothy W. Tyree __ Hand Delivered 
HAWLEY TROXELL ENNIS & HAWLEY LLP __ Overnight Mail 
P.O. Box 1617 E-mail 
Boise, ID 83701-1617 __ Telecopy: 208.954.5276 
Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail, Postage Prepaid 
1818 Library Street, Suite 300 Hand Delivered 
Reston, VA 20190 __ Overnight Mail 
E-mail 
__ Telecopy: 
1. DAVID NAVARRO 
Clerk of the Court 
By =-f-------:::-;--j~---------!~------­
D""'f"'o"~erI'fL 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CVOC0903179  
ORDER SETTING PROCEEDINGS  
AND TRIAL  
THE PARTIES, BY AND THROUGH THEIR ATTORNEYS, HAVING ATTENDED 
THE SCHEDULING CONFERENCE ON AUGUST 11, 2009; ACCORDINGLY, THE 
FOLLOWING SCHEDULING ORDER IS ORDERED AS FOLLOWS 
1) DESIGNATED TRIAL COUNSEL: 
Plaintiff: Mary V. York and Steven C. Bowman, Special Deputy Attorneys 
General, Holland & Hart, LLP 
Defendant: Merlyn W. Clark and Timothy W. Tyree of Hawley Troxell Ennis & 
Hawley, LLP 
Each party to the action shall be represented at all pre-trial hearings by the attorney or 
party who is to conduct the trial or by co-counsel with full knowledge of the case and with 
authority to bind the party by stipulation. If any attorney has not been given such authority to 
bind the party by stipulation, the party shall be present or available at the pre-trial conference. 
2) TRIAL HATE: The jury trial of this action shall commence before this Court on 
November 3,2010 at 9:00 o'clock a.m, 
ORDER SETTING PROCEEDINGS AND TRIAL - PAGE 1 
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Notice is hereby given, pursuant to Idaho Rule of Civil Procedure 40(d)(I)(G), that an 
alternate judge may be assigned to preside over the trial of this case. The following is a list of 
potential alternate judges: 
Hon. Phillip M. Becker  
Hon. G. D. Carey  
Hon. Dennis Goff  
Hon. Nathan Higer  
Hon. Daniel C. Hurlbutt Jr.  
Hon. James Judd  
Hon. Duff McKee  
Hon. Daniel Meehl  
Hon. George R. Reinhardt, III  
Hon. Ronald Schi.lling  
Hon. W. H. Woodland  
Hon. Linda Copple Trout  
Hon. Kathryn Sticklen  
Any sitting 4th District Judge  
Any sitting 5th District Judge  
Unless a party has previously exercised their right to disqualification without cause under 
Rule 40(d)(l), each party shall have the right to file one (1) motion for disqualification without 
cause as to any alternate judge not later than ten (10) days after service of this notice. 
3) PRE-TRIAL CONFERENCE: Counsel for the parties shall appear before this 
Court in chambers on October 26, 2010 at 3:30 o'clock p.m. for a final pre-trial conference. 
Counsel shall be prepared to discuss settlement possibilities, and all items set forth in Rules 16(a) 
through (j), LR.C.P. 
4) MOTIONS: All motions, including Motions in Limine and Motions for 
Summary Judgment, shall be heard no later than 60 days prior to trial. 
5) DISCOVERY CUT-OFF: The last day for the initiation of any discovery 
(serving an interrogatory, requesting a document or noticing a deposition) shall be 90 days prior 
to trial. 
6) DISCLOSURE OF EXPERTS: The advancing party's expert witnesses shall 
be disclosed no later th311150 days prior to trial. The responding party's expert witnesses shall 
be disclosed no later than 120 days prior to trial. All parties' disclosure as to experts, shall be 
in compliance with Rule 26(b)(4). An expert is defined under Rule 702 of the Idaho Rules of 
Evidence. 
ORDER SETTING PROCEEDINGS AND TRIAL - PAGE 2 
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7) ATTORNEYS CONFERENCE: Counsel for Plaintiff shall convene an 
attorneys conference two weeks prior to final pre-trial conference for the purposes of exchange 
and marking of all exhibits, exchange of all witness lists, the noting of any foundational 
objections to exhibits or witnesses, stipulate to uncontested facts, explore all settlement 
possibilities, and prepare a pre-trial stipulation pursuant to Rule 16(e), I.R.C.P., which stipulation 
will be presented to this Court at the final pre-trial conference. 
8) PRE-TRIAL MEMORANDA: Parties shall submit to the Court, no later than 
five (5) days before the final pre-trial conference, a pre-trial memoranda which will include the 
following: 
a. Elements ofPlaintiffs case (Plaintiff); 
b. Defenses ofDefendant's case (Defendant) 
c. Contested facts; 
d. Contested issues of law; 
e. Evidentiary issues 
f. Agreed or stipulated facts; and 
g. Memorandum ofPoints and Authorities on issues of law. 
9) JURY INSTRUCTIONS: Each party shall submit all proposed jury instructions 
to the Court on or before October 26,2010 at 3:30 p.m, 
10) SANCTIONS: Failure to comply with this Order shall subject a party or its 
attorney to appropriate sanctions, including, but not limited to, costs and reasonable attorney 
fees, the dismissal with prejudice of Plaintiffs claim, or the striking of a Defendant's defenses. 
A party may be excused from strict compliance with any provisions of this Order only upon 
motion showing extraordinary circumstances. 
11) CONTINUANCES: If all parties request a continuance of the trial date, this 
Court will only consider a Motion to Continue if the motion is signed by all parties personally 
and their counsel. 
Dated: August 19, 2009 
RON 
DIST 












CERTIFICATE OF MAILING 
I hereby certify that on August 19, 2009 I mailed a true and correct copy (If the within 
instrument to: 
MaryV. York 
HOLLAND & HART LLP 
101 S Capitol Blvd,Ste 1400 
PO Box 2527 
Boise, ID 83701-2527 
Timothy W. Tyree 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W Main St, Ste 1000 
PO Box 1617 
Boise, ID 83701-1617 
J. DAVID NAVARRO 
Clerk of the District Court 
By:/ii;l1~ 
ep o~ 
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J, DAVID NAVARRO, Clerk 
ByA.GARDEN 
DEPUTY 
Timothy W. Tyree, ISB No. 5630 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 




Attorneys for Defendants HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 




HI BOISE, LLC, a Delaware limited liability ) 
company and MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC., a ) 




Pursuant to Rules 33 and 34 of the Idaho Rules of Civil Procedure, Defendant HI Boise, 
LLC hereby gives notice that it responded to "Plaintiff's First Set of Interrogatories and Requests 
for Production to Defendant HI Boise, LLC" by serving the original of HI BOISE, LLC'S 
RESPONSE TO PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR 
PRODUCTION upon the following person or persons: 
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Mary V. York  
Steven C. Bowman  
HOLLAND & HART LLP  
P.O. Box 2527  
Boise,ID 83701-2527  
[Attorneys for PlaintiffJ  
~ 
DATED THIS JfL day of September, 2009. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
No. 5630 
ants HI Boise, LLC 







CERTIFICATE OF SERVICE 
~ 
I HEREBY CERTIFY that on this Jg day of September, 2009, I caused to be served a 
true copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and 
addressed to each of the following: 
Mary V. York _Y.S. Mail, Postage Prepaid 
Steven C. Bowman _V_Hand Delivered 
HOLLAND & HART LLP __ Overnight Mail 
P.O. Box 2527 E-mail 
Boise,ID 83701-2527 __ Telecopy 
[Attorneys for Plaintiff] 
NOTICE OF COMPLIANCE - 3  
43119.0003.1608026.4 000317










Fredric V. Shoemaker, ISB No. 1687 
GREENER BURKE SHOEMAKER P.A. NQ----...-":::~~ ....~IA.M_'~f[J l . - . 
....JCounselors and Attorneys at Law -----,-.r,M,.." 
950 W. Bannock Street, Suite 900 OCT 06 201)9
Boise, Idaho 83702 
Telephone: (208) 319-2600 J. DAVID NAVARRO, Clerk 
Facsimile: (208) 319-2601 ByJ. RANDALL 
OEPUTY
Email: fshoemaker@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 




TO ALL INTERESTED PARTIES: 
YOU AND EACH OF YOU are hereby notified, pursuant to Local Rule II(b)(l), that 
Fredric V. Shoemaker of the firm of GREENER BURKE SHOEMAKER P.A. is hereby 
substituted as counsel of record for Defendant HI Boise, LLC, in the place of Timothy Tyree of 
the firm HAWLEY TROXELL ENNIS AND HAWLEY, LLP. 
YOU ARE FURTHER NOTIFIED that all future papers and documents in said action are to 
be served upon Fredric V. Shoemaker, Greener Burke Shoemaker P.A., 950 W. Bannock Street, 
Suite 900, Boise, Idaho 83702. 





NO ________ ._~ ____ 
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DATED this '6 day of October, 2009. 
.._----+~ ..._--
DATED THIS. {Q day of October, 2009. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~y of October, 2009, a true and correct copy 
of the foregoing was served upon the following: 
Mary V. York 
Steven C. Bowman 
Holland & Hart LLP 
P.O. Box 2527 
Boise, ID 83701-2527 
c&t Via U.S. Mail 
D Via Hand Delivery 
D Via Facsimile 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems
1818 Library Street, Suite 300 
Reston, VA 90190 
, Inc. d 
~ 
D 
Via U.S. Mail 
Via Hand Delivery 
Via Facsimile 
Defendant 













'..... "......,(IGlt.' . i N:)·------,-;-:--··-··-X."IUD
\ !..- A.fJi. .....i, . ""'""'\ 
Fredric V. Shoemaker, ISB No. 1687 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
OCT 0;' .. 
J. DAV!D 1'"1."',,.: 
[Jy F '.:'" ''',' 
)~ :ctl i 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF 
DEFENDANT HI BOISE~, 




REQUESTS FOR ADMISSION 
NOTICE IS HEREBY GIVEN that on the 6th day of October, 2009, a true and correct 
copy of DEFENDANT HI BOISE, LLC'S FIRST SET OF INTERROGATORIES, REQUESTS 
FOR PRODUCTION AND REQUESTS FOR ADMISSION, along with a copy of this NOTICE 
OF SERVICE on the i h day of October, 2009, were served on counsel of record in this matter, to 
the address and via the method indicated below: 
Mary V. York 
Holland & Hart LLP 
P,O. Box 2527 
Boise,ID 83701-2527 
9.. Via U.S. Mail 
o Via Hand Delivery 
j{ Via Facsimile 
Attorneys for Plaintiff 






















- 1 ) 
- 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
cg( Via U.S. Mail 
D Via Hand Delivery 
D Via Facsimile 
Defendant 
DATED THIS I Yd~y of October, 2009. 











OtT 1,-:, ~'·.·'9 ....... ~ ~ il.-:~r

Fredric V. Shoemaker, ISB No. 1687 
GREENER BURKE SHOEMAKER P.A. J. DAVID NAVARRO CI
By"" . '. , er (
Counselors and Attorneys at Law ...,..... "'I',y L/\lTY!lCJ~E 
; .. .. :':. - '/
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
AFFIDAVIT OF SERVICE, 
STATE OF IDAHO ) 
)ss 
County of Ada ) 
Bradley W. Ebert, being first duly sworn upon oath, deposes and says: 
1. I am a resident of the County of Canyon, State of Idaho; I am over the age of 18 
years, and I am not a party to the action or related to any of the parties in the above-entitled 
action. 
2. On the 13th day of October, 2009, I received the attached Subpoena Duces Tecum 
of Michael Pajak and HVS Consulting and Evaluation, and I personally served a copy of the 
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same upon Michael Pajak at the Holiday Inn, 3300 S. Vista Avenue, Boise, Idaho, on the 13th 
day of October, 2009, at 6:13 p.m. 
~ML.~~ 
Bradley W. E 
,~rJ
SUBSCRIBED AND SWORN to before me this ~ day of October, 2009. 
bta cf CfCCk9 
Notary Publie- Idaho 
Residing at . - _, Id~ 
My commission expires: . C/ -I 












CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~of October, 2009, a true and correct copy of 
the within and foregoing instrument was served upon: 
MaryV. York 
Holland & Hart LLP 
P.O. Box 2527 
Boise, 10 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 




o Hand Delivery 
o Email 
o Overnight Delivery 
~ U.S. Mail o Facsimile 
o Hand Delivery 
o Email o Overnight Delivery 















MaryV. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
NOV 022009 
j D./WfD r-IAVN-l'~O C -, 1 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF PLAINTIFF'S 
RESPONSE TO DEFENDANT HI BOISE, 
LLC'S FIRST SET OF INTERROGATORIES, 
REQUESTS FOR PRODUCTION AND 
REQUESTS FOR ADMISSION 
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned 
counsel that PLAINTIFF'S RESPONSE TO DEFENDANT HI BOISE, LLC'S FIRST SET 
OF INTERROGATORII~S,REQUESTS FOR PRODUCTION AND REQUESTS FOR 
ADMISSION was served on all parties on the date and in the manner indicated on the 
Certificate of Service below. 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO DEFENDANT HI BOISE, 
LLC'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION AND 



















Special uty Atto eys General 
Attorneys for Plaintiff 
State ofIdaho 
Idaho Transportation Board 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO DEFENDANT HI BOISE, 
LLC'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION AND 





CERTIFICATE OF SERVICE 
I hereby certify that on this 2nd day of November, 2009, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. [8J Hand Delivered 
950 W. Bannock Street, Suite 900 o Overnight Mail 
Boise,ID 83702 o Facsimile 
Facsimile: (208) 319-2601  
Email: fshoemaker@greenerlaw.com  
Mortgage Electronic Registration Systems, Inc. [8J U.S. Mail 
1818 Library Street, Suite 300 o Hand Delivered 
Reston, VA 90190 o Overnight Mail 
Facsimile: (703) 748-0183 D Facsimile 
[Without documents. Mortgage Electronic  
Registration Systems, Inc. will be provided with  
copies ofthe produced documentation upon  
request.}  
4572713JDOC 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO DEFENDANT HI BOISE, 
LLC'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION AND 
REQUESTS FOR ADMISSION - 3 
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Fredric V. Shoemaker (ISB No. 1687) 
Lisa M. McGrath (ISB No. 7769) 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 West Bannock Street, Suite 900 
Boise, ID 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Imcgrath@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO 
TRANSPORTATION BOARD, 
Case No. CV OC 0903179 
Plaintiff, 
v. DEFENDANT HI BOISE, LLC'S 
HI BOISE, LLC, 
MOTION TO BIFURCATE THE TRIAL 
Defendant. 
COMES NOW, Defendant, HI Boise, LLC ("HI Boise"), by and through its attorneys of 
record, Greener, Burke, Shoemaker P.A., and hereby moves the Court pursuant to Idaho Rule of 
Civii Procedure 42(b) to enter an Order bifurcating the trial of this matter and scheduling a court 
trial to determine the "scope of the take" and a separate jury trial to determine "just 
compensation." 
This motion is based upon the following: 










    
 





1.  Idaho law provides that a court is to determine the "scope of the take" in a 
condemnation proceeding, a jury is to determine "just compensation" if a party timely 
requests a j ury trial. 
2.  The Court's determination of the scope of Idaho Transportation Department's 
("lTD") taking of HI Boise's property, prior to presenting evidence of just 
compensation, will be the most efficient use of judicial time and resources and will 
save the litigants the substantial expense of expert witnesses on assumptions of law 
that have yet to be resolved by the trial court. 
3.  Attached hereto as "Exhibit A" is a true and correct copy of a memorandum decision 
and order issued by the Honorable Darla Williamson, which analyzes the issue of the 
court determining the scope of a taking and decrees the same. 
4. A Memorandum in Support is filed concurrently with this Motion. 
HI Boise requests oral argument on this Motion. 
DATED THIS 3rd day of December, 2009. 
E SHOEMAKER P.A. 
By-+-----'-f-_+-_---=-_=-~-------
dr V. hoemaker 
Lisa M. rath 
Attorneys for Defendant HI Boise, LLC 
DEFENDANT HI BOISE, LLC'S MOTION TO BIFURCATE THE TRIAL - Page 2 
J9106-001 (311068) 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the Y~day of December, 2009, a true and correct copy of 
the within and foregoing instrument was served upon: 
Mary V. York o Via U.S. Mail 
Steven C. Bowman o Via Hand Delivery 
Holland & Hart LLP o Via Facsimile 
P.O. Box 2527 !i Via Email  
Boise, 10 83701-2527  
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. o Via U.S. Mail 
1818 Library Street, Suite 300 o Via Hand Delivery 
Reston, VA 90190 ~ Via Facsimile 
Defendant 
Fredric V. aker 
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Fredric V. Shoemaker (lSB No. 1687) 
Lisa M. McGrath (lSB No. 7769) 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 West Bannock Street, Suite 900 
Boise,ID 83702 
Telephone: (208) 319~2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
lmcgrath@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI  BOISE, LLC, 
Defendant. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, LLC'S  
MEMORANDUM IN SUPPORT OF  
MOTION TO BIFURCATE THE TRIAL  
COMES NOW, Defendant, HI Boise, LLC ("HI Boise"), by and through its attorneys of 
record, Greener, Burke, Shoemaker P.A., and hereby submits its Memorandum in Support of 
Motion to Bifurcate the Trial. 
FACTS AND PROCEDURAL HISTORY 
On February 19, 2009, the Idaho Transportation Board ("Board") filed its Complaint 
against HI Boise, seeking condemnation of the property located in Parcel No.1 05 ("Property") 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO 
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as part of the Vista Avenue Interchange Project ("Project"). The Board sought to acquire the 
Property in fee simple absolute and obtain a temporary easement on the Property, as described in 
Exhibits A and B to the Complaint. HI Boise filed its Answer to Complaint and Demand for 
Jury Trial on April 7,2009. 
On May 28, 2009, HI Boise and the Board filed a Stipulation for Possession, and the 
Court entered its Order of Possession on June 17, 2009. Subsequently, the Board filed an 
Amended Complaint on August 6, 2009. HI Boise timely filed its Answer to Amended 
Complaint and Demand for Jury Trial on August 13, 2009. 1 
HI Boise now seeks to bifurcate the trial insofar as Idaho law provides that a court is to 
determine the "scope of the take" in a condemnation proceeding, a jury is to determine 'just 
compensation," and given the ambiguity of the scope of the physical take of HI Boise's Property 
and its right of access. 
LEGAL STANDARD 
Idaho Rule of Civil Procedure ("I.R.c.P.") 42(b) provides that a trial court may order a 
separate trial pursuant to the following: 
The court, in furtherance of convenience or to avoid prejudice, or when 
separate trials will be conclusive to expedition and economy, may order a 
separate trial of any claim, cross-claim, or third-party claim, or of any sepa.rate 
issue or of any number of claims, cross-claims, counter-claims, third-party 
claims, or issues, always preserving inviolate the right of trial by jury as 
declared by the Constitutions, statutes or rules of the court. 
The trial court has the discretion to decide whether to bifurcate a trial. Rueth v. State, 103 
Idaho 74, 80, 644 P.2d 1333 (1982). A trial court's decision to bifurcate will not be disturbed 
unless the court abused its discretion. Id. 
I HI Boise's present counsel of record first appeared in these proceedings on October 6, 2009, pursuant to 
a substitution of counsel. HI Boise, LLC, through its counsel, served its Supplemental Business 
Damages Claim, pursuant to the parties' stipulation, on November 5, 2009. 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO 
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I. The Trial Court Determines The Scope Of The Take 
Generally, all issues except the sole issue of compensation are to be tried by the court in a 
traditional condemnation case. Rueth, 103 Idaho at 80, 644 P.2d at 1333; Tibbs v. City of 
Sandpoint, 100 Idaho 667, 670, 603 P.2d 1001, 1004 (1979). The trial court decides whether 
there was a taking and the nature of the property interest taken as a matter of law. Id; see 
Covington v. Jefferson County, 137 Idaho 777, 780 53 P.3d 828 (2002). Trial courts are also 
expected to define the scope of the take where it is at issue. Ada County Highway Dist. v. Sharp, 
135 Idaho 888, 892,26 P.3d 1225, 1229 (Ct.App.200l). 
Here, there is no dispute that Idaho Transportation Department ("lTD") has taken a 
portion of HI Boise's Property. In its Order of Possession, the district court ordered the 
following: 
1. The Plaintiff has the right of eminent domain. 
2. The use for which the real property is sought by Plaintiff is a use authorized by 
law and the taking is necessary for such use. 
3. Plaintiff attempted in good faith to purchase the real property from Defendants. 
4. The amount of just compensation to be paid by Plaintiff in order to gain 
possession of the Subject Property is $120,000.00 (One Hundred and Twenty Thousand Dollars 
even). 
Although the parties have stipulated that lTD has taken HI Boise's Property, the scope of 
the taking has yet to be determined. 
First, HI Boise contends that the taking of the Property described in Exhibit A to the 
Order ofPossession also includes, but is not limited to, the installation of a sound wall and the 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO 







  ; 
. . COUlt













impact of the sound wall and other Project improvements on the visibility and function of the 
following signage: 1) Billboard Sign at the comer of the vacant lot; 2) Holiday Inn Sign on the 
south side of the site (along the interstate); and 3) Holiday Inn Sign on the west side of the site 
(along Vista Avenue). This Court must still therefore determine the scope and nature of lTD's 
taking of HI Boise's property, including elimination of parking spaces and drive aisles on HI 
Boise's property, HI Boise's property interest related to and damaged by the sound wall and in 
the signage taken by the reconfiguration of the interchange; unknown elements including the 
height of the overpass, the number and position of the signs, railings or other components, the 
sight lines that will be in place from various points around the hotel, which will reduce its 
visibility, and the traffic patterns that will result from the reconfiguration of the interchange, 
including, by example, the change in the westbound exit ramp and "pick-point." 
In addition, the Court must also decide the taking and/or impairment of HI Boise's right 
of access via the Westbound exit ramp relocation, Sunrise Rim Road Entrance, and, in particular, 
the Vista Avenue Entrance in light of lTD's widening of Vista Avenue, restructuring its 
intersection with Elder Street and Sunrise Rim Road, and altering HI Boise's driveway on its 
property, which will severely restrict ingress and egress via the only access that is functional for 
HI Boise's business. 
Idaho courts have long held that access to a public way is one of the incidents of 
ownership of land bounding thereon, and the right is appurtenant to the land. Continental Oil 
Co. v. City of Twin Falls, 49 Idaho 89, 286 P. 353, 359 (1930); Farris v. City of Twin Falls, 81 
Idaho 583, 596-87, 347 P.2d 996, 998 (1959); Johnston v. Boise City, 87 Idaho 44, 51, 390 P.2d 
291, 294 (1964). It is a vested right which the property owner cannot be deprived without just 
compensation. Continental Oil Co., 49 Idaho 89, 286 P. 353, 359. If such impairment or 
destruction of a right of access be proven, it constitutes a taking of property, whether or not 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO 
BIFURCATE THE TRIAL - Page 4 
191 06-001 (3 11 124) 
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  I  II ) 
accompanied by a taking of physical property, which a court must ascertain and assess in 
accordance with I.C. § 7-711. See Hughes v. State, 80 Idaho 286, 328 P.2d 397, 402 
(1958). Here, there is an accompanying taking of physical property. Thus, this Court must 
therefore determine the scope of lTD's taking of HI Boise's right of access due to the 
construction of soundwall adjoining HI Boise's property, the reconfiguration of the interchange, 
the widening and reconfiguration of Vista Avenue, its intersection with Sunrise Rim Road and 
Elder Street, and the rebuilding of HI Boise's private driveway on Vista Avenue. 
II. The Court's Bifurcation Of The Trial Will Serve Judicial Efficiency And Economy. 
In the instant case, bifurcating the trial to resolve the scope of ITO's physical take of HI 
Boise's Property and its right of access, prior to presenting evidence of just compensation, will 
be the most efficient use of judicial time and resources and will save the litigants the substantial 
expense of expert witnesses on assumptions of law that have yet to be resolved by the trial court. 
See I.R.C.P. 42(b). Further, clarifying what the scope of the Property and/or rights that lTD has 
taken in this action will allow the parties to evaluate the case under the same assumptions and 
potentially facilitate meaningful settlement discussions prior to a trial on just compensation. 
Given the ambiguity of the scope of lTD's taking of Property and HI Boise's right of access -
and Idaho law requiring the trial court to determine these issues - HI Boise respectfully requests 
this Court enter an Order granting bifurcation of the trial pursuant to I.R.C.P. 42(b). 




Lisa M. rath 
Attorneys for Defendant HI Boise, LLC 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO 
BIFURCATE THE TRIAL - Page 5 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the c.1J4-day of December, 2009, a true and correct copy of 
the within and foregoing instrument was served upon: 
Mary V. York 
Steven C. Bowman 
Holland & Hart LLP 
P.O. Box 2527 
Boise,ID 83701-2527 
o Via U.S. Mail 
o Via Hand Delivery 
o Via Facsimile 
fl{ Via Email 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
o Via U.S. Mail 
o Via Hand Delivery 
~ Via Facsimile 
Defendant 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO 
BIFURCATE THE TRIAL - Page 6 
19106-001 (311124) 
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SHY, LLC; SAMUEL S. JORGENSON and 
CHERULYN JORGENSON. husband and 
wife; and JOSEPH M. VERSKA and 
DESIREE R. VERSKA, husband and wife, 
Defendants. 
Case No. CV OC 0902734 
MEMORANDUM DECISIONAND ORDER  
REGARDING ISSUESTO BE  
DECIDED AT BENCIITRIAL  
Before this Court for determination is what will be decided at the bench trial on 
November 9. 2009. and what issues will be left for the jury trial on May 10, 2010. After 
reviewing all of the briefing submitted by the parties and listening to the oral arguments, the 
Court has detennined that it will decide, at the court trial, two primary issues: (1) the 8COpe of 
the access taken and (2) whether the State has provided Defendants with adequate aCCl~S after 
the take. 
ANALYSIS 
1) The Court Determines the Scope of the Take 
It is the general rule that all issuesexcept the sole issue of compensation are to be 
tried by the court in a traditional condemnation case. Tibbs v. City ofSandpoint, 100 Idaho 667. 
670, 603 P.2d 1001, 1004 (1979). The court determines whether there was a taking and the 
nature of the property interest taken as a matter of law. [d. at 670, 603 P.2d at 1004. The court 
also defines the scope of the take. Ada County Highway Dist. v, Sharp, 135 Idaho 888, 892.26 





        
 ,     




JJV,   
  ,   
   
   , 
. 
  
   
 
re   nni ti t l  
, ,  ll      .  
l     i s     mc~nts  
,     
       ccc s
 
   
  l   s .         
   t  l . .  ,  cUiih , 
,   ,  ). nni s    
     .  .  
    .  .  , 
 ,   t:  .             
portion of SHV's property. The Court must therefore decide, at the court trial, the nature of the 
property interest taken, or the scope of the take. In determining the scope of the take, the Court 
will decide what access, if any, SHV could have had to Ten Mile Road prior to February 10. 
2009, the date of the take 
The court understands it is defendant's contention that they could have obtained an 
access based on a 50 foot approach and the 40 foot right-of-which land was previously 
condemned by the federal government. In determining the scope of the take, the court will 
determine if access to defendant's property could have been obtained by use of this approach and 
right of way and if so, has this access been taken.. 
The Court will also decide, as part of the scope of the take, the date the State committed 
to the Ten Mile Project. See U.S. v. Miller, 317 U.S. 369 (1943). Where the condemned 
property has been within the scope of the project from its inception, the date of commitment will 
generally be the date the government announced the project. U.S. v. 320.0 Acres of Land. 605 
F.2d 762, 806 (1979). If this date is for some reason inappropriate, the court will look at the date 
that "the prospect of imminent condemnation becomes sufficiently definite that it would be a 
major factor in the decision of any reasonably person to buy or develop the property." ld. at 807. 
ln this case, the Court will look for evidence as to when the State announced the project as well 
as the date that the prospect of imminent condemnation became sufficiently definite to affect a 
reasonable person's decision to buy or develop the SJJV property. 
The date of commitment is critical in applying the doctrine of project influence. I While 
the jury determines the value of the property, the court will instruct the jury the date after which 
it is not to include any increase or decrease in value due to the influence of the State's project. 
While the State must pay the fair market value of the property it has taken, it is not required to 
pay for any increase in value of the property due to its project. Under the project influence 
doctrine, any increase in value to property due to a proposed public project is not taken into 
account when determining the fair market value of the property taken. See U.S v. 1.09 Acres of 
Land. More or Less, 657 F.Supp 67, 69 (S.D. FIa 1987); City of Phoenix v. Clauss, 869 P,2d 
1219 (Ariz. Ct. App. 1994). 
To clear up some confusion between the parties, the doctrine of project influence does 
not include actions or inactions by governmental entities other that the State, such as the City of 
Meridian or the ACHD. The cases that SJJV urges hold otherwise are distinguishable from our 
I The doctrine or project influence is applied in determining damages. a jury question. however il will briefly be 
discussed here as it relates to the date of commitment and has caused much confusion between the parties. 
2 
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case. In City0/Boulder v. Fowler Irrevocable Trust, 53 P.3d 725 (Colo. App. 2(02), the City of 
Boulder was both the condemning governmental agency as well as the agency that imposed prior 
development restriction. In Lange v. State, 547 P.2d 282 (Wash. 1967), the State of Washington 
was again both the condemning agency and the agency responsible for declining property values 
prior to condemnation. Finally, in Jones v. Dept. of Transportation, 583 P.2d 165 (Cal. 1978), 
the State of California was the condemning agency and the county was the agency that refused a 
subdivision map. However, the reason given by the county for refusing the subdivision map was 
an agreement between the State of California and the county that no road could beopened onto a 
freeway without permission of the California Highway Commission. [d. at 170. 'This case 
differs from those cited by SJJV because the State of Idaho is the condemning agency and the 
ACRO and the City of Meridian are the entities that imposed the zoning and other restrictions 
affecting SHV's property. Also, SJJV has not demonstrated that there was any type of 
agreement between the agencies and the State. 
A case that is similar to ours is People v. Southern Pacific Trans. Co., 109 Cal.Rptr 525 
(Cal. Ct. App. 1973). In that case, the State of California condemned the landowner's property 
but prior to the condemnation the City of Los Angeles had changed the zoning of the property. 
The court held that the action of the City of Los Angeles, as a separate governmental entity from 
the State of California, must not be disregarded in valuing the damages to the landowner. 
Southern Pacific, 109 Cal.Rptr at 529. The court stated that "[a] realistic approach is to treat the 
existing zoning as a factor bearing on valuation in the sense that it would be considered by a 
willing buyer and willing seller of the property." [d. In this case, the actions of the City of 
Meridian and the AClID, as separate governmental entities. will not be included in project 
influence absent some type of express agreement between the entities and the State. At trial the 
court will decide if some type of such express agreement exists. 
The Court will not decide what the highest and best use of the property may have been 
before the take. The highest and best use for which a property is adaptable and needed or likely 
to be needed is to be considered in determining market value of a property. State ex. Rei'. Symms 
v. City ofMountain Home, 94 Idaho 528, 530-31,493 P.2d 387, 390 (1972). The market value 
of the property goes to damages, which is a question for the jury to decide. Deciding the highest 
and best use, as long as it is not unduly speculative or conjectural, is to be left to the jury. U.S. v, 
341.45 Acres of Land. 633 F.2d 108. 109 (8th Cir. 1980). The court must ensure that the 
landowner can produce evidence that a potential use is reasonably probable before allowing the 
3  
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potential use to go to the jury.2 Id. at lJO. If the Court finds that SJJV could not have obtained 
commercial access to Ten Mile Road prior to the take, the Court will not allow SJJV to present 
evidence at the jury trial that any type of commercial development was the highest and best use 
of the property prior to the take because that will be unduly speculative. 
2) Access Provided by the State after tbe Take 
Part of the determination of damages at the jury trial is the severance damages or the 
decrease in value to the remaining parcel after the taking. See I.C. § 7-711. Severance damages 
include a loss in value attributable directly to the impairment of the right of access to the 
property. Mabe v. State ex. rei. Rich, 86 Idaho 254, 260, 385 P.2d 401, 404 (1963). However. if 
the condemner provides alternative access to the property, and that alternative access merely 
requires a slightly longer or circuitous route, there are no compensable damages. Merritt v. 
State, 113 Idaho 142, 145, 742 P.2d 397, 400 (1986); James v. State 88 Idaho 172, 177,397 P.2d 
766, 770 (1964) (stating that there must be a substantial impairment of access to have a taking); 
Mabe v. State ex rei. Rich 83, Idaho 222, 228-29, 360 P.2d 799, 802 (1961) (stating that there 
must be a substantial impairment, not merely a circuity of route. for a compensable taking). 
There is evidence in the record that the state has provided a circuitous route from 
defendant's remainder property to Ten Mile Road. The Court will determine at the court trial 
whether the scope of the take deprived the remainder property of adequate access by this 
circuitous route. Also, the type of access SJJV could have obtained prior to the take will be a 
factor in determining if adequate access has been provided post take. 
CONCLUSION 
At the court trial, the Court will determine the followingr' 
1.  What access if any SJJV could have had to Ten Mile Road prior to the take, 
including: 
a.  what effect, if any, the 50 foot approach and the 40 foot right-of way would 
have on SJJV's potential access rights prior to the take; 
1 The Courtwill hear motions in limineto determine the qualifications of valuation experts, if necessary. at some 
~jnt prior tojury trial after the experts have formed their opinions.. 
SJJVand thestate brieflydiscussed the issueof assemblage in their briefingto the Court, howeverassemblage 
does not appear to be an issue in this case and will not be addressed by the Court. IfSJJV intends to make it an 
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is 
b.  the date the State committed to the project, and. 
c.  what agreements, if any, existed between the agencies and the State that 
would impact project influence. 
2.  Whether the State has provided SJJV with adequate access to its property after the 
take. 
Dated this 2nd day of October 2009. 
Darla Williamson, District Judge 
I certify that a true and correct copy hereof was this date mailed to each of the following: 
Chris Kronberg E.Don Copple 
Deputy Attorney General Ed Guerricabettia 
Idaho Transportation Department Heather Cunningham 
3311 West State Street Washington Mutual Capitol Plaza, Su:ite600 
P.O. Box 7129 188 North Capitol Boulevard 
Boise, Idaho 83707-1129 P.O. box 1583 
Boise, Idaho 83701 
Dated: fk!b 91 ~.......rl--- ~~~ Janine Korsen, 
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J. DAVID NAVARRO, Clerk 
ay KATHY J. BIEHLFredric V. Shoemaker (ISB No. 1687) DEPUTY 
Lisa M. McGrath (ISB No. 7769) 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 West Bannock Street, Suite 900 
Boise, 10 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerIaw.com 
Imcgrath@greener1aw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, et al. 
Defendant. 
Case No. CV OC 0903179 
NOTICE OF HEARING ON 
DEFENDANT HI BOISE, LLC'S 
MOTION TO BIFURCATE THE TRIAL 
Time: 2 p.m. 
Date: December 21, 2009 
Place: 200 West Front Street, Boise, Idaho 
PLEASE TAKE NOTICE that hearing on Defendant's Motion to Bifurcate the Trial will 
be called up for hearing before the Honorable Ronald 1. Wilper, Judge of the District Court, at 
the Ada County Courthouse located at 200 West Front Street, Boise, Idaho, on Monday, 
December 21,2009, at 2::00 p.m., or as soon thereafter as counsel may be heard. 
NOTICE OF HEARING ON DEFENDANT HI BOISE, LLC'S MOTION TO BIFURCATE THE 
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DATED THIS 3rd day of December, 2009.  
GREENER BURKE SHOEMAKER P.A.  
By_+----I~---'r-------------
Fr dric ho aker 
Lisa M. McGrath 
Attorneys for Defendant HI Boise, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the Lj"-"day of December, 2009, a true and correct copy of 
the within and foregoing instrument was served upon: 
Mary V. York o Via U.S. Mail  
Steven C. Bowman o Via Hand Delivery  
Holland & Hart LLP o Via Facsimile  
P.O. Box 2527 .sa:. Via Email  
Boise,ID 83701-2527  
Attorneysfor Plaintiff 
Mortgage Electronic Registration Systems, Inc. o Via U.S. Mail  
1818 Library Street, Suite 300 o Via Hand Delivery  
Reston, VA 90190 ~ Via Facsimile  
Defendant 
NOTICE OF HEARING ON DEFENDANT HI BOISE, LLC'S MOTION TO BIFURCATE THE 






















Mary V. York (lSB #5020) 
Steven C. Bowman (lSB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRAnON 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
STIPULATION ON DEFENDANT HI 
BOISE, LLC'S MOTION TO BIFURCATE 
THE TRIAL 
Plaintiff, State of Idaho, Idaho Transportation Board (collectively referred to as 
"lTD"), by and through its counsel of record, Holland & Hart LLP, and Defendant HI 
Boise, LLC, by and through its counsel of record, Greener, Burke, Shoemaker P.A., 
hereby stipulate to the entry of an Order bifurcating the trial of this matter and 
schedul ing a court trial to determine the "scope of the take" and a separate jury trial to 
determine "just compensation." 
STIPULATION ON DEFENDANT HI BOISE, LLC'S MOTION TO BIFURCATE 











On December 4, 2009, HI Boise filed a motion to bifurcate the condemnation 
trial proceedings in this matter pursuant to Idaho Rule of Civil Procedure 42(b). In its 
motion, HI Boise requested that the trial of this matter be bifurcated into two separate 
proceedings consisting of a court trial to determine the "scope of the taking" and a jury 
trial to determine the "just compensation." The parties stipulate and agree that a 
bifurcated condemnation trial is appropriate and will be an efficient use of the Court's 
and the parties' time and resources. 
The motion to bifurcate is currently scheduled for hearing on December 21, 2009 
at 2:00 p.m. The parties respectfully request the Court retain the matter on the Court's 
calendar and that the scheduled time be used for a scheduling conference to discuss the 
details of the proposed bifurcated proceedings. 
DATED this .ttt-day of December, 2009. 
KE SHOEMAKER P.A.  
Fredri V. Shoemaker 
Lisa McGrath 
Attorneys for Defendant HI Boise, LLC 
!C·JL.\. 
DATED this k_l day of December, 2009. 
STIPULATION ON DEFENDANT HI BOISE, LLC'S MOTION TO BIFURCATE 
THE TRIAL - 2 
000345
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' \HI.. _l  
Mary V. 
Attorn s 
Idaho r sportation Department 
  
CERTIFICATE OF SERVICE 
I hereby certify that on this td-t1tay of December, 2009, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to 
the following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. D Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 
Boise,ID 83702 Facsimile 
Facsimile: (208) 319-2601 .:S'  
Email: fshoemaker@greenerlaw.com  
Mortgage Electronic Registration Systems, Inc. D U S M u .. al  
1818 Library Street, Suite 300 D Hand Delivered  
Reston, VA 90190 D Overnight Mail  
Facsimile: (703) 748-0183 ~. Facsimile  
STIPULATION ON DEFENDANT HI BOISE, LLC'S MOTION TO BIFURCATE 








   
  
 




<C  Fredric V. Shoemaker, ISH No. 1687 
-Z Lisa M. McGrath, ISB No. 7769 
(!) GREENER BURKE SHOEMAKER P.A. - Counselors and Attorneys at Law ex: 950 W. Bannock Street, Suite 900 
o Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@i?greenerlaw.com 
Imcgrath(fDgreenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
DEC 17 2009 
-I. DAVID N/,VAR~Cl, ~~ip,,,, 
. By P. BOURNE 
OEPIJTI 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF 
DISCOVERY 
PLEASE TAKE NOTICE that, on the 16th day of December, 2009, HI Boise, LLC, by 
and through its counsel of record, Greener Burke Shoemaker P.A., served the following 
documents in the manner indicated on the attached Certificate of Service: 
a) Defendant HI Boise, LLC's Second Set ofInterrogatories and Requests for 
Production ofDocuments; and 
b) Copy ofthis Notice ofService ofDiscovery. 
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DATED THIS ~'-.Q day of December, 2009. 
GREENER BURKE SHOEMAKER P.A. 
By-_-----\-1-- _ 
Fredric . Shoemaker 
Lisa M. McGrath 
CERTIFICATE OF SERVICE 
. t~ 
I HEREBY CERTIFY that on the ~ day ofDecember, 2009, a true and correct 
copy of the foregoing was served upon the following: 
MaryV. York o Via U.S. Mail 
Steven C. Bowman 0: Via Hand Delivery 
Holland & Hart LLP 0: Via Facsimile 343-8869 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. 0" Via U.S. Mail 
1818 Library Street, Suite 300 o Via Hand Delivery 
Reston, VA 90190 0" Via Facsimile (703) 748-0183 
Defendant 
Fredric V. Shoemaker 










































IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF  
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  
THE STATE OF IDAHO, IDAHO 
TRANSPORTATION BOARD, 
Plaintiff, Case No. CVOC0903179 
vs. AMENDED ORDER SETTING 
MATTER FOR TRIAL 
HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRAnON 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
The Court entered an Order to bifurcate the trial of this matter based on the stipulation of 
the parties and for good cause; 
NOW, THEREFORE, the Order Setting Proceedings and Trial entered by the Court on 
August 19,2009, is amended as follows. The terms and provisions of the original Order will 
remain in full force and effect to the extent that they do not conflict with this Amended Order. 
AMENDED ORDER 
A court trial will take place on November 3,2010 at 9:00 a.m. to determine the scope of 
the taking. The deadlines for witness disclosure, discovery, motions, etc., set forth in the original 
Order setting the case for trial will continue to govern the matters addressed by that Order. 
A jury trial will take place on March 2, 2011 at 9:00 a.m. to determine the "just 
compensation" due the Defendants. 

























































The terms of the original Order setting the case for trial will continue to govern all aspects 
of the jury trial, with the exception that the Defendant shall disclose expert opinions within 45  
days of the date of the entry of the Court's decision on the issue of the scope of the taking. The 
Plaintiff will disclose expert opinions in response to the Defendants' disclosure of expert opinions 
within 30 days of the Defense disclosure of experts. 
IT IS SO ORDERED. 
rA-
Dated this ~ day of December 2009. 
Ronald 1. Wil er 
District Judge 













   
   





























CERTIFICATE OF SERVICE 
I, J. David Navarro, the ,ersigned authority, do hereby certify that I have mailed.by 
United States Mail, on this;Q day of December 2009, one copy of the foregoing as notice 
pursuant to Rule ned) I.C.R. to each of the attorneys of record in this cause in envelopes 
addressed as follows: 
MaryV. York  
HOLLAND & HART LLP  
101 S Capitol Blvd,Ste 1400  
PO Box 2527  
Boise,ID 83701-2527  
Fredric V. Shoemaker  
GREENER BURKE & SHOEMAKER PA  
950 W Bannock St, Ste 900  
Boise, ID 83702  
J. DAVID NAVARRO 
Clerk of the District Court 
AdaCou , aho 

















    







Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 





JAN 0 ~I 2010 
J. DAVID NAVARRO, Clerk  
13y E. HOLMES  
DEPUTV 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRAnON 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF PLAINTIFF'S 
SECOND SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION TO 
DEFENDANT HI BOISE, LLC 
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned 
counsel that a copy of PLAINTIFF'S SECOND SET OF INTERROGATORIES AND 
REQUESTS FOR PRODUCTION TO DEFENDANT HI BOISE, LLC was served on all 
parties on the date and in the manner indicated on the Certificate of Service below. 
NOTICE OF SERVICE OF PLAINTIFF'S SET SECOND OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION TO DEFENDANT HI BOISE, LLC - 1 
000352





























Special uty Attorneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
NOTICE OF SERVICE OF PLAINTIFF'S SET SECOND OF INTERROGATORIES 




CERTIFICATE OF SERVICE 
I hereby certify that on this 5th day of January, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker, Esq. 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, ID 83702 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
Facsimile: (703) 748-0183 
r?SI U.S. Mail 
o Hand Delivered 
o Overnight Mail 
o Facsimile 
cgj U.S. Mail 
o Hand Delivered 
o Overnight Mail 
o Facsimile 
NOTICE OF SERVICE OF PLAINTIFF'S SET SECOND OF INTERROGATOIUES 













Fredric V. Shoemaker, ISB No. 1687 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Attorney for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE or 
DISCOVERY 
PLEASE TAKE NOTICE that, on the 1th day of January, 2010, HI Boise, LLC, by and 
through its counsel of record, Greener Burke Shoemaker P.A., served the following documents in 
the manner indicated on the attached Certificate of Service: 
a) Defendant HI Boise, LLC's Third Set ofInterrogatories, Requests for Admission and 
Requests for Production ofDocuments; and 
b) Copy ofthis Notice ofService ofDiscoverv. 
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----
DATED THIS 12t1.Lday of January, 2010.  
GREENERBU SHOEMAKER P.A.  
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 12th day of January, 2010, a true and correct copy 
of the foregoing was served upon the following: 
MaryV. York 0Via U.S. Mail 
Steven C. Bowman DVia Hand Delivery 
Holland & Hart LLP o Via Facsimile 343-8869 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. o Via U.S. Mail 
1818 Library Street, Suite 300 o Via Hand Delivery 
Reston, VA 90190 o Via Facsimile (703) 748-0183 
Defendant 

















Mary V. Yark (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
'- ORIGII~AL 
"J. FIU,b1 fef;o -_. 
A.M --P.M.- --.----. 
jAI~ 15 2010 
J DAVID NAVARFlO Cied 
• ~l, ~ortuW~~1~ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF PLAINTIFF'S 
RESPONSE TO HI BOISE, LLC'S SECOND 
SET OF INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS 
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned 
counsel that a copy of PLAINTIFF'S RESPONSE TO HI BOISE, LLC'S SECOND SET OF 
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS was 
served on all parties, along with a copy of this Notice, on the date and in the manner indicated on 
the Certificate of Service below. 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO HI BOISE, LLC'S SECONH SET OF 





























DATED this 15th day of January, 2010. 
By -.-L-------'---+------,f..lL-----==- _ 
HOLLAND 
MaryV. Yo 
Special Dep t Attorneys General  
Attorneys fo laintiff  
State of Idaho  
Idaho Transportation Board  
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO HI BOISE, LLC'S SECOND> SET OF 






CERTIFICATE OF SERVICE 
I hereby certify that on this 15th day of January, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker, Esq. o U.S. Mail 
GREENER BURKE SHOEMAKER P.A. ~ Hand Delivered 
950 W. Bannock Street, Suite 900 o Overnight Mail 
Boise, ID 83702 o Facsimile 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. C8J U.S. Mail 
1818 Library Street, Suite 300 o Hand Delivered 
Reston, VA 90190 o Overnight Mail 
Facsimile: (703) 748-0183 o Facsimile 
4702939JDOC 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO HI BOISE, LLC'S SECOND SET OF 









Fredric V. Shoemaker, ISS No. 1687 
CiREFNr:R BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street. Suite 900 
Boise. Idaho 83702 
lclcphonc: (208) 319-2600 
lncsimilc: (208) 319-2601 
l-rnai I: l'shocmaker((1;greenerlaw.eom 
Attorneys for Defendant HI Boise, LLC 





IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




III I~()ISE. LtC a Delaware limited liability 
company. and MORTGAGE ELECTRONIC 
RFCilSTRATION SYSTEMS. INC.. a Delaware 
corporation. 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE 
DEFENDANT HI BOISE, LLC'S 
RESPONSES TO PLAINTIFF'S 
SECOND SET OF 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION 
OF DOCUMENTS 
PLEASE TAKE NOTICE that, on the 11th day of February, 2010, Defendant, HI Boise, 
LLC. a Delaware limited liability company, ("Defendant"), by and through their counsel of 
record. Greener Burke Shoemaker P.A., served the following documents, in the manner indicated 
on the certificate of service: 
, ,  Defendant III Boise. LU"s Responses /0 Plaintiff's Second Set ofInterrogatories and 
Requestsfor Production ofDocument; and 
This Notice ofService. 
NOTICI: OF SERVICE OF DEFENDANT HI BOISE, LLC'S RESPONSES TO PLAINTIFF'S SECOND SET OF 
INTI:RROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS - 1 
19)06-00 1 (320413) 
000360
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'-
DATED TIllS _~_ day of February, 2010. 
KE SHOEMAKER P.A. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the n" day of February, 2010, a true and correct copy 
of the foregoing was served upon the following: 
Mary V. York 
Steven C. Bowman 
Iioliand & Hart LLP 
P.O. Box 2527 
Boise. II) 8370 J -2527 
Attorneysfor Plaintiff 
o ~ U.S. Mail 
~Via Hand Delivery 
o Via Facsimile 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street. Suite 300 
Reston. VA 90190 
Defendant 
~aU.S.Mail 
o Via Hand Delivery 
Ll Via Facsimile 
:\0 ncr: OF SI:RVICI: OF DEFENDANT HI BOISE, LLC'S RESPONSES TO PLAINTIFF'S SECOND SET OF 
l'\JlIRROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS - 2 
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Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 




FEB I 6 2010 
J. DAVID NAVARRO 
By KATHy J. BIEH I Clerk 
OEPlJ1Y L 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF PLAINTIFF'S 
RESPONSE TO HI BOISE, LLC'S THIRD SET 
OF INTERROGATORIES, REQUEST FOR 
ADMISSION AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS 
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned 
counsel that a copy of PLAINTIFF'S RESPONSE TO HI BOISE, LLC'S THIRD SJE:T OF 
INTERROGATORIES, REQUEST FOR ADMISSION AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS was served on all parties, along with a copy of this Notice, 
on the date and in the manner indicated on the Certificate of Service below. 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO HI BOISE, LLC'S THIRD SET OF 
INTERROGATORIES, REQUEST FOR ADMISSION AND REQUESTS FOR PRODUCTION 




















      
 




Special ty Atto ys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO HI BOISE, LLC'S THIRD SET OF 
INTERROGATORIES, REQUEST FOR ADMISSION AND REQUESTS FOR PRODUCTION 
OF DOCUMENTS - 2 000363
 
   
CERTIFICATE OF SERVICE  
I hereby certify that on this 15th day of February, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. [gJ Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 
Boise,ID 83702 D Facsimile 
Facsimile: (208) 319-2601 [gJ E-mail
Email: fshoemaker@greenerlaw.com  
Mortgage Electronic Registration Systems, Inc.  IZl U.S. Mail 
1818 Library Street, Suite 300 D Hand Delivered 
Reston, VA 90190 D Overnight Mail 
Facsimile: (703) 748-0183 D Facsimile 
4732363 I.DOC 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO HI BOISE, LLC'S THIRD SET OF 














.~.. -- _. '-"'-._crr:!!Ftt---=~ 
Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) MAR /) 2 2010 
Special Deputy Attorneys General 
J. '-' ..... " ......./"\vMHHO, Clerk  
HOLLAND & HART LLP Qy L.AMES 
DEPUTYP.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF' THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a 
Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF IDAHO TRANSPORTATION 
DEPARTMENT'S MOTION FOR 
PARTIAL SUMMARY JUDGM.ENT 
Pursuant to Rule 56 of the Idaho Rules of Civil Procedure, PlaintiffIdaho Transportation 
Department ("ITD") mOVl;:S the Court to enter partial summary judgment in this matter, 
dismissing Defendant HI Boise LLC's claim for damages based on denial or limitation of access 
to its property and dismissing its claim for damages based on increased noise. This motion is 
supported by ITD's Brief in Support of Motion for Partial Summary Judgment and by the 
Affidavits of Jason Brinkman, Robert Jacobs, and Mary York filed with this motion. lTD's 
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motion is set for hearing at 3:00 p.m. on March 31, 2010, as set forth in the Notice of Hearing 
filed with this motion. 
Respectfully submitted this 2nd day of March, 2010. 
By ----f-"-"'--'-''-+------T~----'=---.----
HOLLA &H 
Mary V "'Y. rk 
Special eputy Attorneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
CERTIFICATE OF SERVICE 
I hereby certify that on this 2nd day of March, 20 I0, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. IZI Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 
Boise, ill 83702 D Facsimile 
(208) 319-2600 
(208) 319-2601-Fax 
Mortgage Electronic Registration Systems, Inc. IZI U.S. Mail 
1818 Library Street, Suite 300 D Hand Delivered 
Reston, VA 90190 D Overnight Mail 
Facsimile: (703) 748-0183 D Facsimile 
4733393_1.DOC 
lTD'S MOTION FOR PARTIAL SUMMARY JUDGMENT - 2 
000366
        
  




       








Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 




MAR 02 201D 
J. DAVID i'JfWAtiliU (;Iark
~Yb.AMI~ • 
t:\f,fltfh!' 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF IDAHO) 
: ss. 
County of Ada ) 
Case No. CV OC 0903179 
AFFIDAVIT OF JASON BRINKMAN IN 
SUPPORT OF PLAINTIFF lTD'S MOTION 
FOR PARTIAL SUMMARY JUDGMENT 
JASON BRINKMAN, being first duly sworn upon oath, deposes and says: 
1. I make this affidavit based upon my personal knowledge and facts known 
to me as set forth below. My personal knowledge is based upon my direct involvement 
in and knowledge of the matters, events, and circumstances described in my affidavit. 
AFFIDAVIT OF JASON BRINKMAN IN SUPPORT OF PLAINTIFF ITDl'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT-l 000367
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2. I am the Manager of the GARVEE Transportation Program for the Idaho 
Transportation Department ("lTD"), which includes the 1-84/Vista Interchange Project. 
3. I hold a Bachelor of Science degree in Civil Engineering from North 
Dakota State University. I am licensed as a Professional Engineer in the State of Idaho, 
having particularly qualified by examination in Civil Engineering. I have been 
employed by the Idaho Transportation Department in engineering and management 
positions for over 10 years. I have background and professional experience in roadway 
design, highway construction, traffic engineering, proj ect management, program 
management, and public administration. 
4. As the GARVEE Program Manager, I am responsible for managing and 
administering the planning, design, environmental documentation, contracting, and 
construction of approximately $1 billion of highway projects funded by bond proceeds. 
I manage the lTD GARVEE Office and administer the contract with our consultant 
team, Connecting Idaho Partners (CIP), who are providing program management 
services. I report to the Transportation Board through the lTD Director and Deputy 
Director. I provide liaison with the Federal Highway Administration, and I am 
responsible for communications with the Legislature regarding the GARVEE 
Transportation Program. 
1-84/Vista Interchange Project 
5. The 1-84/Vista Interchange Project, lTD Project No. A009(818) ("the 
Project") is one of the highway projects that is part of the GARVEE Transportation 
AFFIDAVIT OF JASON BRINKMAN IN SUPPORT OF PLAINTIFF lTD'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 2 000368
















Program. The design and right-of-way acquisition for the Project was funded by 
GARVEE bonds and construction is being funded with federal funds. 
6. I am familiar with and have considerable knowledge of the 1-84/Vista 
Interchange Project. As the head of lTD's GARVEE Transportation Program, I have 
been directly involved in decisions related to the Vista Interchange Project, including 
design, access, noise mitigation, and acquisition. I also have extensive knowledge of 
the Project in relation to the property owned by HI Boise, LLC ("HI Boise"). 
7. Formal design of the Proj ect and the preparation of construction plans was 
performed by engineers with Stanley Consultants. 
8. The Project is located near the Boise Airport at the existing Vista 
Interchange on 1-84. The Project will replace the existing Vista Interchange, a Rural 
Diamond Interchange Design that was constructed in 1969. The existing Vista 
Interchange is outdated and is no longer able to meet traffic demands in the area. The 
existing interchange will be replaced with a Single Point Urban Interchange (SPUI), the 
first such interchange in Idaho. The new Single Point Urban Interchange will provide 
improved traffic flow with a single traffic light at the center of the interchange that 
controls north-south traffic and converging on- and off-ramp traffic via protected left 
hand turns in each direction. The Project will also add lanes to Interstate 84, widen and 
lengthen the on- and off-ramps to and from the Interstate, and will widen and improve a 
portion of Vista Avenue. 
9. Construction on the Project began in the summer of 2009 and is scheduled 
to be completed in September 2010. The Project has a projected construction cost of 
$30 million. 
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The HI Boise Property. 
10. As part of the design and right-of-way acquisition process, parcels of 
property bordering the Project were identified and assigned parcel numbers. Parcel No. 
105 is located adjacent to the Project and is owned by HI Boise. HI Boise owns and 
operates a Holiday Inn on the property. The property is located at the northeast corner 
of the 1-84/Vista Avenue interchange. 
11. lTD needs to acquire a narrow strip of land located along the western edge 
of HI Boise's property bordering Vista Avenue. lTD is acquiring this strip (If land in 
order to construct a new sidewalk. The strip of land is approximately 7 feet wide and 
133 feet long, and totals approximately 0.022 acres (~960 sq.ft.). The new sidewalk 
will be an improvement over the existing sidewalk. The new sidewalk will comply 
fully with the Americans with Disabilities Act ("ADA"), and will have ADA-compliant 
approaches. All cracks and other imperfections in the existing sidewalk will be 
eliminated. 
12. lTD also needs two temporary construction easements for the Proj ect, one 
that is approximately 0.057 acres (~2,483 sq.ft.) for the reinstallation of HI Boise's 
driveway onto Vista Avenue adjacent to the narrow strip of land described above. The 
other temporary construction easement is located along 1-84, totaling 0.072 acres 
(~3,136 sq.ft.), and is needed to facilitate construction of the sound wall. The sound 
wall will be constructed on existing lTD right-of-way. It will not be constructed on HI 
Boise property. These temporary easements will terminate upon the completion of the 
Project and will have no impact on the HI Boise property after that time. 
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13. A true and correct copy of Sheet 32 of 32 of the Right-of-Way Plans for 
the Project, which show the property required for the Project are attached as Exhibit A. 
Additionally, a true and correct copy of Project Construction Plans, specifically Sheets 
175, 178 and 284 of 490 - the Roadway Plans - and Sheets 403 and 404 of 490 - the 
Signing and Pavement Marking Plans - are attached as Exhibit B. The Project will be 
built in accordance with these plans. 
14. Early design plans for the Project considered installation of a raised 
median in the center of Vista Avenue across from the HI Boise property. This concept 
was dropped from the Project, and is not part of the final Construction Plans or the 
Right-of-Way Plans. 
HI Boise's Damage Claims Based On Loss Of Access And Noise. 
15. On June 15, 2009, HI Boise submitted a claim for business damages to 
lTD, pursuant to Idaho Code § 7-711(2)(b). This claim was prepared by a consulting 
firm by the name of Pinnacle Advisory Group ("the First Claim"). On November 4, 
2009, HI Boise submitted a "supplemental" business damage claim. This claim was 
prepared by HVS Consulting and Valuation ("the Second Claim). The Second Claim 
identifies damages based on loss or limitation of access of the HI Boise property to 
Vista Avenue, and damages based on noise. Examples of pages from the Second Claim 
regarding the claims for loss of access and noise are attached as Exhibit C (filed under 
seal). Exhibit C consists of the title page of the Second Claim (the HVS report), and 
pages 1-8 and 1-9 (addressing alleged loss or limitation of access) and page 3-20 
(addressing noise). 
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16. HI Boise will have the same physical access to its property that it had 
before the Project. Contrary to the Second Claim, the Project will not take, limit, or 
restrict HI Boise's ingress and egress to its property from Vista Avenue. 
17. In addition to the full movement driveway on Vista Avenue, HI Boise also 
has access to its property via Sunrise Rim Road. HI Boise's access to and from Sunrise 
Rim Road will not be taken or limited by the Project in any way. 
18. Five lanes of traffic (two northbound, two southbound, and one center turn 
lane) currently exist on Vista Avenue adjacent to HI Boise's driveway. The same five 
lanes of traffic (two northbound, two southbound, and one center turn lane) will exist 
after construction of the Project. 
19. HI Boise will continue to have a full movement driveway (allowing both 
left and right turns from both directions on Vista Avenue, to and from the HI Boise 
property) onto Vista Avenue after the Project. Drivers exiting the HI Boise property 
will continue to be able to make left turns onto Vista Avenue, and drivers southbound 
on Vista Avenue will continue to be able to make left turns into the HI Boise property. 
HI Boise's driveway access to Vista Avenue will not be taken or restricted by the 
Project. 
20. Pavement markings on Vista Avenue will be the same in type, length, and 
approximate location after the Project. 
21. Left and right turns, both in and out of the HI Boise property from Vista 
Avenue, were permitted and practiced at the existing driveway before the Project. The 
same left and right turns, both in and out of the HI Boise property, will be permitted 
from the driveway after construction of the Project. No physical barrier to such 
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movements will be constructed by the Project, and no signs or pavement markings will 
impede or prohibit such turns. 
22. The plans for the 1-84/Vista Interchange Project call for construction of a 
sound wall along the southern boundary of the properties bordering the north side of 
Interstate 84. At HI Boise's request, lTD agreed not to construct the sound wall along 
the entire length of HI Boise's property. Rather, the sound wall will end near the 
eastern edge of the developed portion of the HI Boise property. In exchange for lTD's 
agreement to shorten the sound wall, HI Boise signed a waiver of all damage claims 
based on noise. A true and correct copy of the signed waiver is attached as Exhibit D. 





Subscribed and sworn to before me this L day of March, 2010. 
n 
~~-
NOtary Public for 19aho ~ 
Residing at --:r:sLC{;1o-Jh~o<------:-----
Comm. Expires q/2Yj1 <t 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 2nd day of March, 2010, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. [gJ Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 
Boise,ID 83702 D Facsimile 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. I'VI U SM'}I.C::>I •• al  
1818 Library Street, Suite 300 D Hand Delivered  
Reston, VA 90190 D Overnight Mail  
Facsimile: (703) 748-0183 D Facsimile  
,--r--f-'L'<..>c->e...+----''-----N-~---------
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SOUND WALL WAIVER 
This Sound Wall Waiver ("Waiver") is made by HI Boise, LLC, a Delaware limited liability 
company ("HI Boise"), to and for the benefit of The State of Idaho, acting by and through the 
State Transportation Board ("State"). 
1. BACKGROUND. The State is engaged in the construction of a highway project 
designated as 1-84, Vista Avenue Interchange, which project will necessitate the taking of 
property belonging to HI Boise. Part of the construction project includes the constructon of a 
sound wall on the State's property adjacent to HI Boise's property. One purpose for the sound 
wall is to protect the neighboring properties, including HI Boise's property, from the negative 
impacts of sound caused by Interstate 84. HI Boise objects to the construction of the sound wall 
adjacent to its property and the State is willing to consider not constructing all or any portion of 
the sound wall provided HI Boise waives any damages it may incur as a result of not 
constructing all or any portion of the sound wall. Therefore, for good a valuable consideration, 
HI Boise agrees as follows. 
2. WAIVER. In the event the State does not construct all or any portion of the sound wall 
adjacent to HI Boise's property, HI Boise waives any claims, damages, causes of actlon, or 
rights arising from or related to the State not constructing all or any portion of the sound wall 
adjacent to HI Boise's property, including, but not limited to, any rights that HI Boise may have 
to participate in any sound dampening or decibel reduction activities or projects undertaken by 
the State. 
3. GENERAL PROVISIONSThis Waiver is the complete and final expression of the parties' 
agreement related to the subject matter of this Agreement, and all prior discussions, 
understandings, memoranda or other agreements are merged herein. This Waiver shall be 
binding upon the successors, heirs and assigns of HI Boise. 





Date: . _ By: 
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Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
MAR 02 2010 
J, PAViO NI~\lARRQ, CI~,.k 
ely ~"AMES 
. OI:~UT\' 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
AFFIDAVIT OF MARY V. YORK 
IN SUPPORT OF PLAINTIFF lTD'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Mary V. York, being first duly sworn upon oath, deposes and says: 
1. I am a partner in the Boise office of the law firm of Holland & Hart LLP, and I am 
licensed to practice law in the State of Idaho. I make this affidavit based on my personal 
knowledge as to the matters set forth below. 
AFFIDAVIT OF MARY V. YORK IN SUPPORT OF lTD'S 
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2. I am one of the attorneys representing Plaintiff Idaho Transportation Department 
("lTD") in this matter. 
3. Attached hereto as Exhibit A is a true and correct copy of correspondence dated 
November 19, 2009 from Mary York, counsel for lTD to Fredric Shoemaker, counsel for 
Defendant HI Boise, LLC ("HI Boise"). 
4. Below is a true and correct quotation ofDefendant HI Boise's Request for 
Admission No.1 and lTD's response. 
REQUEST FOR ADMISSION NO.1: 
Please admit that Plaintiff has not agreed to provide any deed or 
other written recordable instrument assuring that Defendant, and 
its successors, as the owner of Parcel 105, will have a perpetual, or 
any future term certain right to the enjoyment and benefit of the 
same ingress and egress, tum-in and tum-out, options that 
presently exist from the driveway accessing Parcel 105 from Vista 
Avenue as depicted on Exhibit A to the Amended Complaint, apart 
from the taking of approximately 960 square feet, as described in 
Exhibit A and the Temporary Construction Easement described in 
Exhibit A. 
RESPONSE TO REQUEST FOR ADMISSION NO.1: 
ITD responds to Request for Admission No.1 as follows: ITD has 
provided to Defendant a full description and identification of the 
Project, the right-of-way, and the specific property being acquired 
for the Project, as well as the ingress, egress, turning options and 
access to be provided as required under Idaho's eminent domain 
statutes, and it has recorded a lis pendens containing the same 
information. ITD further responds that it admits that it has not and 
within its jurisdictional limits could not, agree to provide any 
written recordable instrument or deed that would guarantee access, 
or stipulate the nature of access, to Defendant's property (including 
Parcel 105). Defendant's properties are located along roadways 
that are within the jurisdiction and control of ACHD, and therefore 
Defendant's access rights to its properties are subject to the 
jurisdiction of ACHD and applicable laws. ITD does not have the 
authority to grant or otherwise determine the access rights for 
Defendant onto Vista Avenue. 
AFFIDAVIT OF MARY V. YORK IN SUPPORT OF lTD'S 
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lTD further responds that Defendant's access to and from its 
property will not be adversely affected by the Project, and may in 
fact be improved as a result of the Project. With the consent of 
ACHD, ITD has designed the construction and striping plans so as 
to provide the same access and ingress and egress for Defendant at 
its existing approach on Vista Avenue and that Project striping has 
been designed to match the existing striping patterns to allow for 
the same access, ingress and egress as was available to Defendant 
before the Project and before the taking of a portion of its property. 
DATED this 1st day of March, 2010. 
SUBSCRIBED and SWORN to before me this 1st day of March, 2010. 
Notary Public for Idaho 
My Commission Expires "=';:~::""':"'~-'--I--. _ 
AFFIDAVIT OF MARY V. YORK IN SUPPORT OF lTD'S 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 2nd day of March, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, ID 83702 
(208) 319-2600 
(208) 319-2601-Fax 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
Facsimile: (703) 748-0183 
D U.S. Mail 
C8J Hand Delivered 
D Overnight Mail 
D Facsimile 
C8J U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Facsimile 
AFFIDAVIT OF MARY V. YORK IN SUPPORT OF lTD'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 4 
000389
  









EXHIBIT A  
000390
,,-,.f 
MaryV. YorkHOLLAND&HART., II1II Phone (208) 342,5000 
Fax (208) 34H869 
myork@hollandhart.conl 
November 19, 2009 
VIA );'ACSIMILE 
Fredric V. Shoemaker, Esq. 
Greener Burke Shoemaker, PA 
950 W. Bannock Street, Suitc 900 
Boise, ID 83702 
Be:  Idaho Transportation Department v. HI Boise, LLC, et al.  
Case No. CV OC 0903179  
Dear Fred: 
This letter is in response to your letter dated November 12, 2009. In that letter, 
you had a question as to which plan sheet reflects the most current construction plan for 
the median on Vista Avenue. Your letter referenced Right of Way Plan Sheet No. 32 of 
32 hearing the stamp of Michael E. Marks dated '"6/25/09"and Project Plan Sheet 'No. 
175 of 490 hearing the stamp of Robert E. Jacobs dated 10130/08 and Bates Numbered 
as lTD 000421. 
We have researched this issue and can confirm that Sheet 32 of 32 of the Right 
of Way Plans that were stamped by Michael E. Marks on December 11, 2008 is the 
most current Right-of- Way Plan Sheet for the portion of the Vista Interchange Project 
in front of HI Boise's property. The Right-of-Way Plan Sheet referenced in your 
November 12, 2009 letter was an early version of the Right of Way Plans, which were 
elated 6/25/08. We acknowledge that the handwritten '"08" on Right-or-Way Plan Sheet 
32 of 32 looks a bit like an "09," but it is not. The handwritten '"08" is not fully 
rounded, and it is partially obscured by the surveyor's stamp. This plan sheet was part 
of a full set of Right-of- Way Plans that were all dated 6/25/08. The entire set of 
6/25/08 Right-of-Way Plans were amended. and the most current Right-of- Way Plan 
Sheets were provided to you in ITO's November 2,2009 discovery responses. 
To summarize, the portion of the Vista Interchange Project in front of HI Boise's 
property-s-particularly the median on Vista Avenue-will be constructed as shown on 
Project Plan Sheet 175 of 490 dated 10/30/08 as stamped by Robert E. Jacobs. 
Additionally, while the Right-of-Way Plans arc not construction documents, the Right-
01'- Way Plan Sheet 32 of 32 dated 12/1 1/09 correctly depicts the configuration of the 
median that will be built as part of the Project. And as shown on both plan sheets, the 
median will not be constructed so as to block or otherwise restrict the access or turning 
movements from what existed before the Project. 
Holland & Hart LL' 
PI",,,,· [Ins) )42 soon r", 1208! 34H\''169 www.hoUandhart.com 
101 S",,'h Capitol Boulevard Suit<' 1400 BOb"',ID 83102 M.,ilin\1 Add"'" P.O, Box2"2} Bo'se.ID 83701·2527 
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HOLLAND&l-IART" I11III 
We believe this should clear lip any confusion regarding the state of the Vista 
Avenue plans. Please feel free to contact us with any questions. 
Ve'y truly yours. . 
, I i 
(,/ <i: I,,} 
Mary/V York, . 
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Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
MAI~ 0 l 2010 
.j , !JAyl;';; !'tAVAHAO. Clerk 
!~~ L..AMES 
lJIlPU1Y 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA  




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF UTAH ) 
)ss: 
County of Salt Lake ) 
Case No. CV OC 0903179 
AFFIDAVIT OF ROBERT JACOBS IN 
SUPPORT OF PLAINTIFF lTD'S MOTION 
FOR PARTIAL SUMMARY JUDGMENT 
ROBERT JACOBS, being first duly sworn upon oath, deposes and says: 
1. I make this affidavit based upon my personal knowledge and facts known 
to me as set forth below. My personal knowledge is based upon my direct involvement 
in and knowledge of the matters, events, and circumstances described in my affidavit. 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF PLAINTIFF lTD'S 
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Background 
2. I have a Bachelor of Science in Civil Engineering from Lafayette College. 
I also have a Masters of Science in Civil Engineering from Carnegie-Mellon University. 
I am licensed as a Professional Engineer in the State of Idaho, having been qualified by 
examination in Civil Engineering in Pennsylvania and licensed in Idaho. 
3. I am a member of the following professional societies: American Society 
of Civil Engineers (ASCE); Society of American Military Engineers (SAME); and 
American Society of Highway Engineers (ASHE). 
4. My professional experience began in 1968. A copy of my resume IS 
attached as Exhibit A. 
5. I am employed by Stanley Consultants. I am the Chief Transportation 
Engineer for Stanley Consultants. I joined the firm in 1988. 
6. Stanley Consultants IS a worldwide provider of engineermg, 
environmental and construction services. Since 1913, the company has successfully 
completed more than 23,000 engagements in all 50 states, U.S. territories, and in 98 
countries. Stanley Consultants maintains offices in 18 domestic and select international 
locations. 
7. My professional experience includes: highway location studies; 
preliminary and final designs of roads, highways, expressways, interchanges, and 
bridges; and computer programming for various structural and highway designs. My 
professional experience also includes liaison with government agencies, monitoring 
project progress, and coordination of technical efforts on a day-to-day basis. I am 
directly involved in highway design and traffic planning particularly as it relates to 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF PLAINTIFF lTD'S 
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analysis of location options based on traffic demand, alignment, and grade 
requirements, and the location and determination of final alignments. 
1-84/Vista Interchange Project 
8. Stanley Consultants was selected as the prime engineering consultant for 
the Interstate 84/Vista Interchange Project, Project No. A009(818) ("the Project"). The 
I-84/Vista Interchange Project is one of the highway projects that is part of the 
GARVEE (Grant Anticipation Revenue Vehicle Bonds) program administered by the 
Idaho Transportation Department (ITO). 
9. The Project involves reconstructing the Vista Interchange along with 
adding additional lanes of traffic to Interstate 84. The Project will also widen and 
lengthen the on- and off-ramps to and from the Interstate, and will widen and improve a 
portion of Vista Avenue. Attached as Exhibit B is an aerial photograph of the vicinity 
of the I-84/Vista Interchange. 
10. Construction on the Project began In 2009, and has a projected 
construction cost of $30 million. 
11. The existing Vista Interchange will be replaced with a Single Point Urban 
Interchange (SPUI). This will be the first Single Point Urban Interchange constructed 
in Idaho. 
12. Stanley Consultants performed the design work for the Project. 
personally oversaw the design and drafting of Project Plan Sheets 175, 178 and 284 of 
490 dated October 30, 2008 for Project Number A009(818). These plan sheets show the 
Project work to be done: in the vicinity of the property of Defendant HI Boise, LLC (HI 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF PLAINTIFF lTD'S 
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Boise). These plan sheets all bear my stamp as a Registered Professional Engineer, and 
are attached as Exhibit C. 
Holiday Inn's Access 
13.  HI Boise owns property adjacent to the Project, identified as Parcel No. 
105. The property is located at the northeast corner of the Vista Interchange. HI Boise 
owns and operates a Holiday Inn on the property. 
14. Attached as Exhibit D is an aerial photograph showing HI Boise's access 
and the markings on Vista Avenue prior to the construction of the Project. 
15. Project Plan Sheet 175 of 490 (see Exhibit C) depicts the construction of a 
median in the center of Vista Avenue. The median will run south to north, ending at 
approximately station marker 24+16. No raised median will be constructed in the 
center of Vista Avenue across from the HI Boise property. 
16. Attached as Exhibit E is an overlay of the Project Plan over the existing 
or "before" access of the HI Boise property to Vista Avenue. I created this overlay and 
it accurately depicts what will be constructed on Vista Avenue as part of the Project. 
The following is an explanation of the overlay. 
•  The yellow lines depict the striping (or pavement markings) as they 
will exist upon completion of the project. 
•  The blue lines in the middle of Vista Avenue depict the raised 
median as it will be constructed. 
•  The red lines running parallel to Vista Avenue depict the curb & 
gutter, and sidewalk as well as the relocated on-ramp that will be 
constructed. 
•  The blue hash-marks also running parallel to Vista Avenue depict 
the driveway to the HI Boise property that will be constructed as 
part of the Project. 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF PLAINTIFF lTD'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 4 000396
 
 
   
  
   




   
  









•  The white hash marks depict the temporary easements that will be 
used to construct the driveway for the Holiday Inn. 
•  The horizontal red lines extending into the roadway note the station 
markers. 
17. Attached as Exhibit F is an aerial photograph which shows the location 
and boundaries of the HI Boise property. 
18. Attached as Exhibit G is a graphic showing the location of the taking on 
HI Boise's property. 
19. Attached as Exhibit H is an aerial photograph showing the HI Boise 
property along Vista Avenue with an overlay showing the taking. The actual taking is 
west from the magenta line to the black line. The property being taken from HI Boise is 
for a new sidewalk. The new sidewalk is marked in red on Exhibit H. The location of 
the driveway to be replaced as part of the construction of the new sidewalk is marked in 
blue. I created this overlay and it accurately depicts the location and extent of the 
taking. 
20. Attached as Exhibit I is the same as Exhibit H except that it only shows 
the location of the driveway to be reconstructed on Vista Avenue during construction of 
the new sidewalk. Exhibit I is the simplest graphic showing that HI Boise will continue 
to have its driveway onto Vista Avenue after the Project. The existing access is not 
being taken or restricted in any way. I created this overlay and it accurately depicts the 
location of the driveway onto Vista Avenue to be reinstalled as part of the construction 
of the new sidewalk. 
21. The pavement markings on Vista Avenue will be the same in type, length, 
and approximate location after the Project as they were before the Project. 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF PLAINTIFF ITO'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 5 000397
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22. Prior to the Project, primary access to and from the HI Boise property was 
from the driveway approach to Vista Avenue. The HI Boise property also has access to 
and from Sunrise Rim Road. 
23. Prior to the Project, there were five lanes of traffic on Vista Avenue in the 
vicinity of the HI Boise property (two northbound, two southbound, and one center turn 
lane). 
24. After construction of the Project, the same five lanes of traffic (two 
northbound, two southbound, and one center turn lane) will exist. HI Boise's driveway 
approach on to Vista Avenue will remain in place after the Project and will not be 
impacted by the Project. 
25. Prior to the Project, left and right turns, both in and out of the HI Boise 
property to and from Vista Avenue, were permissible at the existing driveway. After 
construction of the Project, the same left and right turns, both in and out of the HI Boise 
property, will continue to be permissible. No physical barrier to such movements will 
be constructed by the Project, and no signs or pavement markings will impede or 
prohibit such turns. 
26. The pavement markings for the left-turn storage on Vista Avenue will be 
the same as existed before the Project. The left-turn storage will begin at Station 
25+91, the same station where the left-turn storage began before the Project. (See 
Exhibit E). 
27. The change in the gap for the left-turn lane will be insignificant. The 
existing gap or opening in the pavement marking for the left-turn lane begins at Station 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF PLAINTIFF lTD'S 
MOTION FOR PARTIAL SUMMARY JUDGME~T- 6 000398
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24+91. After the reconstruction of Vista Avenue, the gap or opening for the left-turn 
lane will begin at Station 25+00, a change in distance of nine (9) feet. (See Exhibit E). 
28. The center turn lane on Vista Avenue will start slightly more to the north 
than before the Project. South of the gap for the left-turn lane, there is a center turn 
lane. The existing center turn lane begins at the point where the solid pavement 
markings become solid-dashed pavement markings. (This point can be most clearly 
seen on Exhibit D, and is parallel to the nose of the southbound grey/blue car in the left 
hand lane in the middle of the photograph). The existing center turn lane begins at 
Station 23+71. The two-way left turn lane after the Project will begin at Station 24+16 
(see Exhibit E). 
29. The pavement markings and Project conform to all applicable safety and 
traffic standards. The pavement markings and Project also conform with the Ada 
County Highway District Policy Manual, the American Association of State Highway 
and Transportation Officials (AASHTO) "Green Book," and the applicable Idaho 
Transportation Department (lTD) Standards. 
Holiday Inn's Driveway 
30. The Project will have little effect on the location of the Holiday Inn 
driveway. The location of the center of the driveway will remain the same, moving 
only 6 inches to the south. The center location of the driveway will remain at Station 
24+82. 
31. The HI Boise driveway access to Vista Avenue will remam after the 
Project. It will be in the same location as the current driveway. The new driveway will 
be approximately 40 feet wide, the maximum width allowed by the Ada County 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF PLAINTIFF lTD'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 7 000399
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Highway District. The same left and right turn movements, both to and from the HI 
Boise property, will be permitted after the Project. No pavement markings, signs, or 
physical barriers will prohibit or impede these traffic movements. 
32. The HI Boise property will also continue to have access to and from 
Sunrise Rim Road. HI Boise's access to and from Sunrise Rim Road will not be 
affected by the Proj ect in any way. 
DATED this bl~ day of March, 2010. 
,)
i"/ /. 
B /lG~Lfy I. 
ROBERTJA 
sSubscribed and sworn to before me this 1 t- day of March, 2010. 
~ 
Residing at 8lJ1/PS -awo ~ ~c1--' f.JT B407~ 
Comm. Expires oS;- z.o -2,..t) /3 J 
I) IETHAN' HOOPES110M,....,.OII/TMIJIll CO••",,_..tUt 
. I It . COIM. EXP. '$020-2013 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF PLAINTIFF lTD'S 
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CERTIFICATE OF SERVICE  
I hereby certify that on this 2nd day of March, 2010, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 







Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
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EXHIBIT A  
000402
ROBERT E. JACOBS, P.E., R.L.S. 
Chief Transportation Engineer 
Education 
Carnegie-Mellon University - M.S., Civil Engineering, 1973. 
Lafayette College - B.S., Civil Engineering, 1968. 
Registration 
Civil Engineering - PA, AZ, CO, FL, IL, NV, UT, ID 
Land Surveying - PA 
Professional Societies 
Member - American Society of Civil Engineers (ASCE) 
Society of American Military Engineers (SAME) 
American Society of Highway Engineers (ASHE) 
Experience Summary 
Professional experience since 1968. Project Manager responsible for overall technical design, budget and 
schedule control, contractor tendering, client liaison, contract administration, issuing change orders, 
evaluating and mitigating claims, preparing reports, and quality control/assurance. 
Professional experience encompasses location studies; preliminary designs of bridges, interchanges, 
expressways, and highways; roadway designs; and computer programming for various structural and 
highway designs. Experience includes liaison with government agencies, monitoring project progress, and 
coordination of technical efforts on a day-to-day basis. Directly involved in traffic planning and highway 
design particularly as it relates to finalizing the alternate alignment and analysis of location options from the 
standpoint of traffic demand, alignment, and grade requirements. 
Extensive experience in design and construction of runways, taxiways, aprons, parking facilities, access 
roads, lighting, and navigational aids. Familiar with FAA design procedures, geometries, drainage, signage, 
lighting, specifications, and construction administration. 
Major projects include the Design Concept Report and final design for the Northern Coastal Highway in 
Jamaica; the location study, the Environmental Assessment, and final design for the I-IO/Superstition 
Freeway T.I.; location study and preliminary design of the Southwest Loop highway in Phoenix, Arizona; 
roadway design of the 1-10/Agua Fria Interchange at 99th Avenue involving design of a freeway-to-freeway 
interchange and lane widening along 1-10; design of several urban expressways and interchanges located in 
Pittsburgh, Pennsylvania; and a location study for a privately-funded diamond interchange in Maricopa 
County including a change of access report prepared and submitted to the Federal Highway Administration. 
His airport experience includes work at the Greater Pittsburgh International Airport, Port Meadville Airport, 
Washington County Airport, Clarion County Airport, Altoona-Blair County Airport, New Castle Airport. 
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ROBERT E. JACOBS, P.E., R.L.S. 
Page 2 
Biography 
Bob graduated from Lafayette College with a Bachelor of Science in Civil Engineering. He later completed 
a Masters of Science in Civil Engineering from Carnegie-Mellon University while working full time. He has 
over 40 years of experience in the design and construction of engineering projects. Bob worked DJr a design 
consultant in many different roles from his initial graduation. For six months, he worked on the design of an 
interstate interchange, including property ownership investigation for R/W acquisition. Bob was asked to 
move to the computer department, where he wrote engineering design and analysis software for roadway, 
bridge and foundation design. While working in this assignment, Bob also was responsible to prepare the 
400+ bridge designs for one of US Steel's design-aide publications for the load factor design of multi-span 
steel bridges. After 9 years developing engineering software, Bob was assigned as Assistant Resident 
Engineer for the construction of Runway lOR-28L and Resident Engineer for the construction of the lighting 
for Runway IOR-28L at the Greater Pittsburgh International Airport. Bob worked several additional airport 
and road/bridge construction projects as resident engineer for the next 7 years. After his construction 
experience, Bob returned to the office as a project lead on several freeway interchange projects in western 
Pennsylvania. In 1986, Bob transferred to Phoenix, AZ, and continued to work on major freeway projects 
with complicated interchanges. In 1988, Bob joined Stanley Consultants as a project manager and led teams 
for the successful completion of several major freeway projects in the Phoenix area. Bob was also project 
manager of the Northern Jamaica Development Project for Stanley Consultants. He oversaw the design of a 
major flood control project in Montego Bay and 268 kilometers of roadway rehabilitation along the North 
Coast of Jamaica. Bob provided post design services during the construction phase of those projects, for 
which Stanley Consultants provided construction oversight services. Bob has worked in Utah since 1996 on 
freeway, and urban and rural arterial projects. These projects have included traditional delivery systems as 
well as design-build. In addition to Bob's role as senior project manager, he is also the Chief Transportation 
Engineer for Stanley Consultants, responsible for oversight of the transportation discipline. 
Representative Projects 
Extension of Highway PR-122 from San German to Lajas, and Extension of PR-166 in San German 
Improvements, Quinones, Diez, Silva y Asociados; Puerto Rico Department of Transportation & 
Public Works; San German and Lajas, PR--Principal Transportation Engineer responsible for conceptual 
studies and final design to provide a new four lane divided rural highway between the municipalities of San 
German and Lajas, which is approximately 5 km. In addition, project includes extension of the existing San 
German By-Pass (PR-166) to eastward and westward, approximately 6.2 km. The project includes 
preparation of a Route Location Study and final design of the Preferred Alignment alignment; new 
interchanges; soils investigations; environmental assessment and permitting; archaeological investigations; 
hydraulic/hydrological studies; relocation of utilities; lighting design; traffic analysis; complex highway 
design; access management; traffic control plans; structural design of nine bridges and concrete box culverts; 
and MSE and cantilever retaining walls; preparation of right-of-way plans; and constructability reviews. 
Estimated Construction Cost: $80 million. 
Golden Gate Parkway (CR 886) Improvements; RWA, Inc. (Collier County Transportation 
Engineering and Construction Management Department); Naples, FL--Principal Transportation 
Engineer for project that involves the design to widen the existing roadway from two to six lanes. Total 
length of project is approximately 2 miles. The project includes conceptual through final design of a new 
interchange at Airport Pulling Road and Golden Gate Parkway, the first interchange by the County. The 
Project limits are from Airport-Pulling Road (CR 31) to Santa Barbara Boulevard. The work includes 
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Page 3 
relocations, right-of-way acquisition, permitting, structural design, geotechnical investigations, and extensive 
public involvement. The Florida DOT is preparing final design plans for a new interchange at Golden Gate 
Parkway and 1-75. With design occurring at various sections of the Golden Gate Parkway projects, extensive 
coordination between the designers, the Florida DOT, the County, and permit agencies is important. 
Helper Interchange Project, Phase I; Utah Department of Transportation; Helper, UT--Project 
Manager for Phase I of the Helper Interchange Project that developed the concept plan for future 
improvements to an existing-at-grade intersection. US 6 divides the east and west sections of the Town of 
Helper. Increased traffic on US 6 makes it increasingly difficult for residents to travel from on side to the 
other. School children must cross the US 6 corridor. The project involved organizing a Citizen's Advisory 
Committee to provide input into the design process. Public meetings were held to solicit input and buy-in to 
the project. A value engineering workshop was conducted with participation from local citizens to evaluate 
alternatives developed from comments received at the public meetings. A final recommended alternative was 
developed from the work conducted at the VE workshop. A Concept Plan Report was prepared that 
documented the process used in Phase I of this project. Estimated Construction Cost: $12 million. 
1-15/3300 South Interchange Reconstruction; Utah Department of Transportation; Salt Lake City, 
UT--Project Manager for part of the 1-15 Reconstruction Project. This project involved the preparation of 
reference documents (preliminary design) for 2.4 Ian (1.5 miles) of interstate and a new single point urban 
interchange (SPUI). Project involved replacement of the existing 6-lane facility to a 12-lane freeway, 
including two HOV lanes, under traffic. Project included the reconfiguration of the existing conventional 
diamond interchange at 3,300 south street to a Single Point Urban Interchange (SPUI). The project includes 
structural design of dual interstate bridges BR 70/72 over the Southern Pacific Railroad, dual interstate 
bridges BR 74-76 at the 3300 South SPUI, and a culvert E 1200 for Mill Creek. All improvements were to be 
completed within the existing right-of-way. 
North Coast Development Project; Ministry of Construction and Planning Institute of Jamaica; 
Kingston, Jamaica--Project Manager for the Design Concept Report, the Environmental Impact Analysis, 
and final design of the Northern Coastal Highway from Negril to Port Antonio (268 Ian). The project 
included major roadway realignments, reconstruction and overlay of the roadway on existing alignment to 
provide a uniform design speed, adequate sight distance, and other safety improvements throughout the 
corridor. The design of development roads to bypass larger urban areas was required to improve level of 
service. The project required roadway improvements in urban and rural areas, the construction of new 
bridges, the rehabilitation of existing bridges, other drainage improvements, signing, pavement marking, and 
utility relocations. Right-of-way assistance was also provided to the Ministry. The project was designed in 
metric units. Construction Cost: U.S. $105 million. 
I-I0/Southern Avenue Structures; Arizona Department of Transportation; AZ--Project Manager for 
initial phase of interchange reconstruction involving widening and reconstructing existing 1-10 bridges, 
addition of 3,000 feet of median paving on 1-10, ramp construction and associated drainage, lighting, traffic 
handling, and signing. Construction Cost: $5 million. 
Agua Fria Highway; Arizona Department of Transportation; Phoenix, AZ--Project Manager for the 
design of three miles of six-lane divided urban freeway. Project included design of four bridges, six large 
multicell box culverts, 4,000' of channel drop structures, energy dissipaters, bank protection, detention 
basins, and 19,000' of24" to 96" diameter storm drain. Project included design segments of 35th, 43rd, and 
51st Avenues. Directed multidisciplinary team of roadway/civil, drainage, structural, electrical, and 
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US-93/SR-68 Port of Entry Value Engineering; Arizona Department of Transportation; Phoenix, AZ--
Served as the only consultant member on in-house value engineering team to review design concepts for port 
of entry. Included proposed interchange layouts for the connection ofUS-93 and SR-68. Construction Cost: 
$10 million. 
Crosstown Boulevard; Pennsylvania Department of Transportation; Pittsburgh, PA--Design Engineer 
for the final geometric layout and design for I mile of urban expressway and interchange. 
U.S. Route 19; Pennsylvania Department of Transportation; Pittsburgh, PA--Design Engineer for the 
geometric layout and design of an urban expressway and interchange. 
Southwest Loop; Arizona Department of Transportation; Phoenix, AZ--Project Engineer for the 
Corridor Location Study, Environmental Assessment, and preliminary design of the Southwest Loop 
Highway in Phoenix, Arizona. The total length of this project was 22 miles and involved the preliminary 
design of 2 major freeway-to-freeway interchanges, 12 diamond interchanges, and a railroad crossing. A 
portion of the alignment traversed South Mountain requiring deep rock cuts and aesthetic mitigation. 
Construction Cost: $400 million. 
I-I0/123rd Avenue Interchange; Arizona Department of Transportation; Phoenix, AZ--Project 
Manager for the location study of the 123rd Avenue Interchange with 1-10 for a developer. A change-of-
access report was prepared and submitted to the Federal Highway Administration. 
I-I0/Agua Fria Interchange; Arizona Department of Transportation; Phoenix, AZ--Assistant Project 
Manager for the project involving the design of a freeway-to-freeway interchange and lane widenings along 
I-10/Agua Fria Interchange at 99th Avenue. The preliminary interchange layout was produced by a CADD 
system. The project included grading, paving, drainage, signalization, and signing. 
State Route 27; Pennsylvania Department of Transportation; Meadville, PA--Design Engineer of 
preliminary design for 28.6 miles of highway relocation from Meadville to Titusville, Pennsylvania. 
SR-I08 VE Study (SR-127 to SR-126); Utah Department of Transportation, Complex; , UT USA--
Project Manager 
SR-66 Bridge Replacement; Utah Department of Transportation, Region 1;, UT USA--Project Manager 
This project encompasses a CatEx in preparation for the removal and replacement of a bridge located on SR-
66 over Weber River. This bridge is on the main thoroughfare in Morgan City. Stanley Consultants is 
required to identify and address environmental impacts, purpose and need, stakeholder coordination, and 
documentation. New bridge will include raised sidewalks, two 10-foot shoulders, two 12-foot travel lanes, 
14-foot median, drainage, and Right-of-Way. . 
As part of the reconstruction of the SR66 Bridge over the Weber River at Morgan, Stanley Consultants 
developed design flow rates and water surface elevations for the 10-, 50-, 100- and 500-year flood events. 
Because of the managed nature of the Weber River, several sources of flood data were evaluated and 
analyzed to develop a range of likely flows for each return period. We worked closely with the UDOT 
Hydraulics Department to develop final design flow rates that reflected not only the historic data, but also 
took into consideration the effects of river management practices implemented since the original FEMA 
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Geneva Road Railroad Overpass; Utah Department of Transportation, Region 3; Orem, UT USA--
Project Manager Stanley Consultants prepared the Categorical Exclusion to construct a grade separation to 
carry Geneva Road over the UPRR mainline near 400 South to Orem, Utah. An EIS was prepared for 
Geneva Road, completed by September 2008. UDOT wanted to expedite the design and construction to 
prepare for reconstruction of 1-15 in Utah County. Geneva Road serves as a parallel route for 1-15 and 
carries a large volume of traffic. The preferred alternative was to take Geneva Road over the UPRR tracks. 
The Geneva Road bridge was designed and constructed for a future seven lane facility, although only two 
lanes with a continuous center turn lane was to be paved in the initial project. 
Project also included field survey, environmental document preparation, permitting, geotechnical 
investigation and pavement design, and final plans, specifications and Engineer's Estimate. Accelerated 
bridge construction techniques must be evaluated as part of this project. 
1-15 NOW Ogden Weber Expansion IQF; Weber County Constructors; , UT USA-- Transportation 
Engineer This design-build project was to alleviate the congestion from Ogden 31st Street interchange 
northward. The interchanges and the roadway design were designed to accommodate the growing traffic 
need. The project included 4 travel lanes in each direction, interchange reconstruction at 31st, 24th, 21st, and 
12th Streets and 450 and 2700 North; noise walls along 1-15 in Riverdale, West Haven and Far West; 
aesthetics; ITS and modern up-to-date design and safety standards. Additional work included bridge 
reconstruction, drainage, widening and public involvement. Construction Cost $180 M. 
US 6 CAT Canyon; Utah Department of Transportation, Region 4 Main Office; , UT USA--lProject 
Manager 
SR-77 Value Engineering Study (1-15 to US-89); Utah Department of Transportation, Complex; , UT 
USA--Project Manager 
SR-68 Design-Build for Utah DOT Regions 2 and 3; Confidential Client; , UT USA--Project Manager 
This is an l l-mile suburban road widening project. The former two-lane arrangement, with no shoulders was 
widened to five lanes with full shoulders. Stanley Consultants, as a sub-designer, was responsible for 
Segment 4, the most urban of the four segments. Also provided all the roadway and drainage design, survey 
and right-of-way services, utility coordination, and construction staking for the entire project. 
The roadway and drainage design posed many challenges with frequent driveways and retaining walls, and a 
significant elevation difference between the east and west sides of the road. These challenges were adeptly 
and efficiently handled by the experienced and well qualified by the team. Even in the fast-paced 
environment of a design-build project, all the deadlines required by the Design-Builder were met. 
Responsible for determining the specific properties impacted by this highway widening, coordination with 
client, field crews and state DOT. Work included the research of all ownership documents, establishing the 
existing right-of-way and property boundaries, calculating fee and easement takes, preparing legal 
descriptions and maps for land acquisitions. There were over 180 parcels documented under a very 
aggressive schedule of 15 parcels per week. 
Careful and organized utility coordination on a project of this size is essential. Stanley Consultants was able 
to reduce costs by coordinating with the design team to avoid conflicts or relocations of existing utilities. 
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obtaining information, scheduling design review inspection approvals and acceptance by both the state DOT 
and the utilities. In this position, Stanley Consultants' civil engineer acted diligently to develop a positive 
working relationship with each utility company by keeping them well informed of construction schedule and 
decision making prospects, as well as changes that may affect their own facilities. 
The design-builder was responsible for determining potential conflicts and utilities and assist in determining 
the ultimate location of the utility facilities to be relocated 
Conducted utility coordination meetings and developed utility easements with 16 different utilities. 
Quantified all the utility conflicts on this project and provided the engineering for utility relocation or 
coordinated with the utility to complete the design requirements of the project. Critical issues included 
scheduling and meeting task goals including relocations to avoid adverse impacts to the schedule, helping the 
utilities and municipalities understand and complete utility betterments for future growth potential and 
assisting state DOT in negotiating, preparing, reviewing, and executing Supplement Utility Agreements. 
Excellence was achieved in this area and praise received both inside and outside of the design-build team for 
our utility coordination management. 
Helper Interchange Post Design Services; Utah Department of Transportation, Richfield District; , UT 
USA--Project Manager 
SR-262, McElmo Bridge; Utah Department of Transportation, Richfield District; , UT USA--Project 
Manager The goal of the SR-262, Over McElmo Creek West of Aneth Project, referred hereafter as the 
McElmo Bridge Project, was to replace the deteriorating SR-262 bridge over McElmo Creek. The project is 
located within the Navajo Reservation near the Four-Corners. 
The McElmo Bridge Project was conducted in two phases. Phase I, assessed the feasibility of a Categorical 
Exclusion type environmental document. Since no disqualifying environmental impacts were identified, a 
Categorical Exclusion was prepared to justify the realignment of SR-262 and location of the new bridge. The 
major environmental issues were stream alteration, wetlands, an archeological site, and burial sites. 
Coordination was done with Navajo Nation Archeological Department and Navajo Nation Historic 
Preservation Department. 
Phase II, final design, prepared the plans, specifications, and cost estimate for new structure to replace the 
existing three-span haunched T-beam concrete bridge. The new structure meets current safety and seismic 
design requirements. The existing structure, constructed in the late 1960s, has a low sufficiency rating due to 
narrow shoulders, outdated bridge railings, and scour at the west pier and west abutment. The new structure 
is a steel girder bridge with a single span (150 feet) that will accommodate two through lanes, as well as an 
acceleration lane and a deceleration lane for an intersection on the west end of the bridge. Stanley 
Consultants designed about 3,050 feet of approach roadways, 1,900 feet on the west side and 1,150 feet on 
the east side, which ties into improvements being evaluated under an EIS prepared by another firm. The 
channel for McElmo Creek was realigned to provide better flow characteristics and armored to protect the 
roadway and abutments from erosion. 
SR-262 was realigned towards the south so that a portion of the new bridge could be constructed while traffic 
remained on the existing structure. The only available detour would have required an additional ten miles of 
travel. The Hovenweep County Road alignment was extended south to connect to the new SR-262 
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included environmental work, right-of-way acquisition, utility relocations, scour/hydraulic analysis of 
McElmo Creek, intersection lighting, public involvement, permitting, and geotechnical work. 
700 East 12300 to 9400 South Value Engineering Study; Utah Department of Transportation, Region 
2; Sandy City and Draper City, UT USA--Transportation Engineer 700 East in Sandy City and Draper 
City, Utah is a mix of two-lane sections interspersed with sections that have been widened to four lanes. This 
principal arterial street is used for commuting traffic, as well as access to local businesses and residential 
areas. The project consisted of making safety and capacity improvements to a 3.5-mile segment of the 
roadway. Several alternatives for a stream crossing and the 12300 South intersection were examined by the 
VE Team. Two of the alternatives were selected and used as a basis for cost comparison for the VE 
proposals. The cost estimate for the stream crossing was approximately $2.75 million and the intersection 
improvements $11.85 million. 
The eight-member VE team was equally divided between Stanley Consultants and Utah Department of 
Transportation personnel. The team generated, evaluated, and ranked 25 ideas; of these, 18 were 
recommended for implementation and 2 were design suggestions. Estimated savings for individual proposals 
ranged from $10,000 to $1.2 million. 
Examples of proposals included: revising the crest-sag-crest roadway profile on the stream crossing; using a 
shallower arch structure at the stream crossing; reducing the shoulder and sidewalk width; utilizing the 
existing pavement where possible; and substituting chip seal for seal coat. 
Moab Value Engineering Study; Utah Department of Transportation, Richfield District; Moab, UT 
USA-- Transportation Engineer This study examined the widening of US 191 to four lanes between State 
Route 279 and State Route 313 in southeastern Utah. The project cost was estimated to range between $19.8 
million and $24.2 million. 
The 13-member VE team consisted of Utah Department of Transportation representatives, representatives of 
federal agencies, and Stanley Consultants personnel. The team generated, evaluated, and ranked 25 ideas of 
which 14 were recommended for implementation. Estimated savings from individual proposals ranged from 
$110,000 to $1.1 million. 
Cost savings were computed on both initial and life-cycle cost basis using an 8 percent interest rate, a 5 
percent inflation rate, and a life of 20 years for pavement of 50 years for bridges. Unit prices from the project 
cost estimate were used. 
SR 6 Safety Study-Accidents/Safety; Utah Department of Transportation, Region 2; 1-15 to Helper, 
UT USA--Project Manager 
This project included the preparation of a safety study and Environmental Impact Statement for 
approximately 127 miles of US 6 between Interstate 15 at Spanish Forks and Interstate 70 near Green River, 
Utah. Stanley Consultants served as a subconsultant to HDR Engineering in the preparation of the SR 6 
Safety Study, which evaluated the accident history of SR 6 from Spanish Fork to Green River to determine 
immediate, short-term, and long-term improvements to make this highway safer. Stanley Consultants was 
responsible for evaluating roadway geometries, roadside hazards and passing zones. Stanley Consultants also 
prepared all the plan sheets for the entire project that presented the accident data, design criteria deficiencies, 
and proposed solutions to these deficiencies. 
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in the preparation of an Environmental Impact Statement for the project area. Stanley Consultants was 
responsible for developing design alternatives for a two-lane roadway with passing lanes and a four-lane 
divided roadway for the portion ofSR 6 from the top of Price Canyon to Green River, 61 miles in length. 
Stanley Consultants also developed interchange alternatives at US 191, Consumers Road, and East Price. 
Stanley Consultants evaluated drainage requirements for major culvert crossings in the Soldiers Creek 
watershed and the watershed at the southern end of the project. We prepared preliminary structures designs 
for major structures within our design segment. Construction segments were identified and prioritized to 
assist UDOT in developing a program budget. Cost estimates were prepared for each construction segment. 
Stanley Consultants lead a conceptual VE study to examine the alternatives for US 6 and identify additional 
issues along the project corridor. The study's approach was to involve local stakeholders including local 
agencies and local officials in meetings with the design team. Value engineering techniques were used to 
gather information from the local stakeholders through meetings and issues of importance were identified. 
Later, the VE team met to further develop the issues into proposals with a recommendation to consider the 
proposals in the final EIS. 
The VE team, along with the local stakeholders, generated and evaluated 60 ideas. Of the total proposals, 46 
were recommended for further evaluation in the EIS, 10 were design suggestions, and four were not 
recommended for evaluation. Costs were not considered in this study because the EIS examines the 
proposals on their merit. 
Examples of proposals include: providing grade separated interchanges at US 191 and SR 96; maintaining 
access to Ford Creek for cattle ranchers and recreation users; combining closely spaced intersections near 
Ridge Road and 9-Mile Canyon Intersection; combining Bristle Cone and Emma Park intersections; adding 
tum lanes at several intersections; adding parking areas for fisherman access to rivers; providing safety 
turnouts; provide more drains under pavement to reduce erosion at culverts; depressing median barrier and 
slope roadway towards barrier to prevent roadway icing from snow melt; and using draping to increase cut 
slope and reduce rocks falling on roadway. 
1-15 North Initial Project; Utah Department of Transportation, Complex; Salt Lake City & Davis 
County, UT USA-- The project entailed drainage design for the addition of one lane in each direction along 
a 12-mile corridor of 1-15 and ramp modifications at the 500 North and 500 South Interchanges. Deliverables 
included a Design Study Report; Storm Water Pollution Prevention Plan; permitting; and preparation of 
plans, specifications, and estimates in accordance with Utah Department of Transportation Design Process 
requirements. 
Helper Interchange Value Engineering Study; Utah Department of Transportation, Richfield District; 
Helper City, UT USA--Project Manager for Phase I of the Helper Interchange Project that developed the 
concept plan for future improvements to an existing-at-grade intersection. US 6 divides the east and west 
sections of the Town of Helper. Increased traffic on US 6 makes it increasingly difficult for residents to 
travel from on side to the other. School children must cross the US 6 corridor. The project involved 
organizing a Citizen's Advisory Committee to provide input into the design process. Public meetings were 
held to solicit input and buy-in to the project. A value engineering workshop was conducted with 
participation from local citizens to evaluate alternatives developed from comments received at the public 
meetings. A final recommended alternative was developed from the work conducted at the VE workshop. A 
Concept Plan Report was prepared that documented the process used in Phase I of this project. Estimated 
Construction Cost: $12 million. 
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Street. This study closely coordinated the development of these alternatives with the community and city 
leaders using an effective public involvement program. The study examined reconstructing US-6 in the area 
of the interchange from two lanes to four lanes, providing a new overpass, and also providing new pedestrian 
tunnels under US-6. Many conflicting factors were successfully balanced to achieve an outstanding concept 
which has been used as a case study for context sensitive solutions. The preferred concept successfully 
addressed solutions to widening a heavily traveled roadway within limited right of way along with mitigating 
impacts to adjacent businesses, residences, pedestrian trails, and river. 
As part of a major highway improvement project Stanley Consultants provided design and construction 
observation services for 3,580 feet of 24-inch steel water line, 4,825 feet of 20-inch steel water line, 3,190 
feet of 12-inch sanitary sewer, and appurtenances. The utilities were relocated to facilitate construction of the 
interchange. Stanley Consultants provided coordination between UDOT, Price City, Price River Water 
Improvement District (PRWID), and Helper City; and assisted in obtaining construction approval from the 
Division of Drinking Water. 
Railroad Bridge Replacement, US 6 RR Bridge 0.5 Mile East of Moark; Utah Department of 
Transportation, Region 3; Spanish Fork, UT USA--Project Manager for the replacement of a structurally 
deficient bridge over a UPRR spur that serves the Ensign-Bickford Co. The project involves evaluation of 
structure alternatives and preparation of construction plans for the new structure and a detour roadway to be 
used during construction. The UPRR track has a large skew with respect to US 6. The spur track could not be 
closed during construction due to the critical nature of deliveries to Ensign-Bickford. Coordination with 
UPRR was critical for this project. Design partnering techniques were used to provide buy-in by all affected 
parties. Estimated Construction Cost: $1.5 million. 
Replacement of the structurally-deficient US 6 bridge over a UPRR spur that serves the Ensign-Bickford 
Company. 
Early during project development, a highway traffic detour was envisioned on the east side of US·6. A detour 
was undesirable, however, for numerous reasons: northerly topographic constraints against detour 
construction (rock excavation), safety considerations for the high percentage of truck traffic (approach grade 
and sight distance), daily highway traffic shut down for UPRR spur traffic (at-grade crossing conflict), and 
high detour cost and throw-away. The spur could not be closed during construction due to the critical nature 
of deliveries to Ensign-Bickford. 
Several unique design considerations were incorporated into the final design of the 55-degree skew concrete 
rigid frame to facilitate uninterrupted highway and railroad traffic, without significant detour/realignment or 
disturbance to the existing bridge and foundations. The rigid frame was designed to be built in two stages 
including a 55-degree skew construction joint, allowing traffic to remain on the existing three-span bridge 
during Phase 1. It accommodates the current two-lane highway section and the future ultimate five-lane 
highway section. A temporary (remain-in-place) retaining wall of reinforced earth facilitated construction of 
Phase 1 structure and roadway embankment. US-6 traffic was shifted slightly to the completed Phase 1 
portion. The existing bridge was demolished, and construction of Phase 2 structure and roadway 
embankment was completed. US-6 traffic was restored to the US-6 centerline. 
Coordination with UPRR was critical for this project. Estimated Construction Cost: $1.5 million. 
1-15 South Utah County Line to 10600 South; Utah Department of Transportation, Region 3; Salt 
Lake County, UT USA--Project Manager for project that includes preparation of an Environmental Study 
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The project limits cross Utah DOT regional boundaries and requires coordination with both regions. Work 
included in this project is the development of alternatives to be considered for the Environmental Study, 
public and agency involvement, preparation of a noise report, development of project website, a public 
hearing, and preparation of the draft and final Environmental Study. The project team must interface with 
two other projects that are ongoing within the project limits. 
The 1-15, Utah County Line to 10600 South, Project will alleviate congestion on 1-15 that was occurring due 
to the 1-15 Reconstruction Project. which widened 1-15 from three lanes to five lanes in each direction north 
of 10600 South. Additional lane capacity was needed in both directions to meet the growing traffic demand. 
The first phase of this two phase project prepared the Environmental Study for the state-funded project. 
Twenty-two alternatives, including reversible lanes, were evaluated using a matrix with weighted project 
criteria. Two public hearings were held because the project was located in two counties. The NEPA-
compliant Environmental Study was completed without any significant comment. 
Stanley Consultants prepared the final design for the selected alternative in six months from the design 
notice-to-proceed to bid advertisement. The final design included pavement widening from three lanes to five 
in most locations with some of the widening occurring in the median and the remainder on the outside of the 
existing pavement. UDOT required the new lane locations to correspond to existing lane locations so the 
concrete pavement joints followed the lane lines. Where transitions across joint lines had to be made to 
accommodate the median that varied from 40 feet to 64 feet, Stanley Consultants used an asphaltic bonded 
wearing course. The project also included modifying the existing drainage system to contain increased runoff 
within the right-of-way by using detention basins, widening of two existing bridges and the construction of 
retaining walls to keep all improvements inside the existing right-of-way. The signing within the project area 
was completely replaced with signing meeting current MUTCD and UDOT standards. 
Stanley Consultants completed the design of this $37 million project within six months of notice to proceed 
for the design phase. We incorporated an innovative review process with UDOT's cooperation to reduce the 
review time and begin incorporating review comments prior to completion of the review. Innovative bidding 
was also used for the project to provide incentives for the contractors to finish the major construction items 
in the 2004 construction season. 
2700 North, 1-15 to Washington Boulevard Value Engineering Study; Utah Department of 
Transportation, Region 1; Ogden, UT USA--Roadway Designer This study examined the widening of 
approximately 1.2 miles of an existing two-lane roadway to four lanes plus medians and shoulders/tum lanes. 
The study also examined the proposed new construction of a 1.7-mile four-lane extension between US Route 
89 and Washington Boulevard. The roadway is classified as an urban major arterial. The estimated cost for 
the roadway construction was $11 million. 
Personnel with Stanley Consultants and the Utah Department of Transportation were combined to form the 
eight-member Value Engineering Team. The Team generated, evaluated, and ranked 20 ideas; of these, 17 
were recommended for implementation and 3 were design suggestions. Estimated savings for individual 
proposals range from $33,000 to $890,000. 
Examples of proposals include: reducing the median width while maintaining Utah DOT standards, requiring 
the developers to provide sidewalks in undeveloped areas, revising the profile to reduce excavation costs, 
using cement or lime treated roadbed to reduce the granular borrow, matching pipe class to the existing soil 
conditions, use geogrid to reduce granular borrow thickness, modifying dense-graded mix design to eliminate 
open grade surface course, substituting sidewalk for stamped concrete, and substituting discontinuous 
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chip seal for the open graded surface course. These proposals were found to have an estimated $1.8 and $2.5 
million life cycle cost savings with an initial cost saving of $48,000 for the slurry seal or an initial cost 
increase with the high quality chip seal proposals. 
SR 24 South Lyman to East Bicknell Value Engineering Study; Utah Department of Transportation, 
Richfield District; Between Lyman & Bicknell, UT USA--Project Principal for the reconstruction project 
including approximately 5 miles of SR-24 between Lyman and Bicknell, Utah. The Concept Design was 
completed by the Utah,Department of Transportation and the projects cost is estimated to be $8 million. The 
VE team generated, evaluated, and ranked 26 ideas. Of the total proposals, 14 were recommended for 
implementation, 4 were design suggestions, and 8 were not recommended for implementation. Estimated 
savings for individual proposals ranged from $13,000 to $370,000. Examples of proposals included: adding 
fence and animal crossing, designing the vertical alignment for passing sight distance rather than stopping 
sight distance, adding a bridge to enhance drainage, and completing a geotechnical investigation to determine 
the cause of localized subsoil instability. 
This project included the reconstruction of approximately 5 miles of SR-24 between Lyman and Bicknell, 
Utah. The Concept Design was completed by the Utah Department of Transportation and the projects cost 
was estimated to be over $8 million. 
An eleven member VE team was comprised of members of Stanley Consultants, Utah DOT, and the mayor 
of Bicknell. The VE team generated, evaluated, and ranked 26 ideas. Of the total proposals, 14 were 
recommended for implementation, four were design suggestions, and eight were not recommended for 
implementation. Estimated savings for individual proposals range from $13,000 to $370,000. 
The greatest opportunity for savings identified by the VE team was in the categories of shoulders and 
pavement sections. Examples of proposals include: obtaining a design exception to build a 4-foot shoulder, 
reducing the hot mixed asphalt from 6 inches to 4 inches for the shoulders, eliminating the rumble strip, 
minimizing the fill at the Bicknell curve by reducing the superelevation, and pulverizing the existing 
pavement and allowing the contractor to use for granular base or fill. 
Additionally, the VE team generated value added suggestions to the project. Examples of proposals include: 
adding fence and animal crossing, designing the vertical alignment for passing sight distance rather than 
stopping sight distance, adding a bridge to enhance drainage, and completing a geotechnical investigation to 
determine the cause of localized subsoil instability. 
Two Bridges, SR 89 Logan Canyon Value Engineering Study; Utah Department of Transportation, 
Complex; Logan Canyon, UT USA--Project Principal This project included the replacement of two bridge 
structures and roadway reconstruction to accommodate the new structures. The concept design was 
completed by the Utah DOT. Due to access and construction issues, either widening or a new alignment was 
proposed at each bridge. The project's cost was estimated to be $4.3 million. Three members of Stanley 
Consultants and three members of Utah DOT formed the VE team which generated, evaluated, and ranked 
34 ideas. Of these ideas, 24 were recommended for implementation and six were design suggestions. 
Examples of proposals include: reducing the centerline shift by building two-lane structure to the north, 
using a three-span prestressed concrete girder bridge, using a jointless bridge, shifting the project roadway 
point of beginning to the east, using 1-1/2 inches hot mixed self-sealing asphalt instead of plant mix and 
using chip seal instead of plant mix. 
The VE team also suggested cost increase proposals that added value to the project ranging from an 
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parapets, widening the bridge from 56 feet to 64 feet to accommodate future traffic lanes, and providing 
sufficient space in the typical section along the left side for future trail system. 
1-84, Mountain Green to Morgan Value Engineering Study; Utah Department of Transportation, 
Complex; Mountain Green and Morgan, UT USA--Project Manager This project included the 
rehabilitation of the 1-84 pavement from RP 92.32 to RP 102.2, a distance of about 10 miles. The pavement 
was deteriorated and needed to be replaced within the next year. Two box culverts replaced one existing box 
culvert at Dry Creek in order to address hydraulic deficiencies and maintenance problems caused by debris 
and ice. The rest area on westbound 1-84 was maintained with the ramps and parking area being resurfaced. 
The project's cost was estimated to be $25 million. 
The seven member VE team consisting of members of Stanley Consultants and Utah DOT generated, 
evaluated, and ranked 23 ideas. Of the total proposals, seven were recommended for implementation, three 
were design suggestions, and two were not recommended for implementation. Estimated savings from 
individual proposals ranged from $340 to $4.8 million. The VE team found the greatest opportunity for 
savings in the categories of pavement structural section and drainage. 
Examples of proposals include: using Type G or Type H attenuators in place of Type F attenuators, using 
Utah DOT-furnished barrier instead of contractor-furnished barrier for traffic control, using a three-sided 
precast bridge in place of a two-cell box culvert to reduce debris catchment, and using a 2-year construction 
duration rather than a 1-year duration to reduce increased labor costs. 
1-15 Corridor Reconstruction; Utah Department of Transportation, Complex; Salt Lake City, UT 
USA--Project Manager for part of the 1-15 Reconstruction Project. This project involved the preparation of 
reference documents (preliminary design) for 2.4 km (1.5 miles) of interstate and a new single point urban 
interchange (SPUI). Project involved replacement of the existing 6-lane facility to a 12-lane freeway, 
including two HOV lanes, under traffic. Project included the reconfiguration of the existing conventional 
diamond interchange at 3,300 south street to a Single Point Urban Interchange (SPUI). The project includes 
structural design of dual interstate bridges BR 70/72 over the Southern Pacific Railroad, dual interstate 
bridges BR 74-76 at the 3300 South SPUI, and a culvert E 1200 for Mill Creek. All improvements were to be 
completed within the existing right-of-way. 
Project involved the reconstruction of the existing 2.4 km, 6-lane divided freeway to a 12-lane freeway, 
including 2 HOV lanes, under traffic. Project included the reconfiguration of the existing conventional 
diamond interchange at 3300 South Street to a Single Point Urban Interchange (SPUI). Performed 
preliminary design for 2.4 krn of interstate and the new SPUI. Project includes structural design of dual 
interstate bridges BR-70/72 over the Southern Pacific Railroad, dual interstate bridges BR-74/76 at the 3300 
South SPUI, and a culvert E-1200 for Mill Creek. Services included the development of typical cross 
sections; preliminary intersection design; retaining wall, sound wall, and concrete barrier layouts; and 
estimate of quantities. All improvements were to be completed within the existing right-or-way. 
Part of the 1-15 Reconstruction Project, this project involved the preparation of reference documents 
(preliminary design) for 2.4 krn (1.5 miles) of interstate and a new single point urban interchange (SPUI). 
The project includes structural design of dual interstate bridges BR-70/72 over the Southern Pacific Railroad, 
dual interstate bridges BR-74/76 at the 3300 South SPUI, and a culvert E-1200 for Mill Creek. 
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Land Acquisition Study; Inter-American Development Bank; , Jamaica--Project Manager Provided  
support to the Government of Jamaica in identifying the land that was affected by a proposed I 68··mile  
roadway along the north coast of Jamaica. Established first noted electronic database for inventory of the  
lands which were acquired for the 168-mile road project and the cost estimate for the acquisition. Database  
contained information for over 3,000 parcels and was used to invoke the Land Acquisition Act of 1947 in  
order to obtain government control of the land for construction.  
Pima Freeway Design; Arizona Department of Transportation; , AZ USA--Project Manager Stanley  
Consultants as prime consultant, has been involved with the design of the Phase A interim roadway  
improvements along the Pima Freeway from 56th Street to Scottsdale Road. Stanley Consultants initial  
efforts included development of the Phase B ultimate freeway design for this segment to 30% level. As part  
of this initial effort, a preliminary design was prepared for a full diamond interchange at 64th Street. The  
ultimate design was then "scaled back" to build portions of the ultimate facility to serve as an interim  
roadway connection between 56h Street to Scottsdale Road. The Phase A Design at 60% level consists of  
four-lane divided roadway project with 17 multiple celled box culverts designed in Metric units. The  
construction cost is approximately $12.8 million.  
Campus Street Improvements; Colorado State University; Ft. Collins, CO USA--Project Manager for  
the design and construction administration of a campus pavement rehabilitation program. The project  
included reconstruction of several campus streets and a parking lot at the Veterinary Teaching Hospital. A  
rehabilitation program was defined based on FWD test reports and geotechnical exploration. Pavements  
consisted of both asphaltic concrete and portland cement concrete. Work on the selected streets had to be  
coordinated with the University to provide the least disruption to their summer programs and the city bus  
routes which serve the campus. Construction administration and observation services were provided during  
the construction phase of the project. Construction Cost: $775,000.  
Phase I provided evaluation, design, and construction administration services for the repair or replacement of  
deteriorated asphalt streets on campus. Work covered 32 separate street sections totaling approximately 4.76  
miles. Stanley Consultants conducted a visual study of existing conditions; supervised geotechnical testing;  
updated existing mapping; prioritized necessary repairs; prepared plan/profile sheets; developed intersection  
staking plans; prepared cost estimates and construction documents; provided construction administration and  
observation; and prepared record drawings.  
Prepared master plan and cost estimate for all streets designated in the study. An implementation plan was  
prepared to meet the proposed budget over two fiscal years. Field surveys were conducted for streets in the  
implementation plan to determine gutter elevations to which pavement elevations had to be matched. Surveys  
also identified areas of curb and gutter which needed to be replaced as part of the project. Coordinated the  
proposed construction schedule with the City ofFt. Collins bus routes through campus, summer activities on  
the campus, and other construction projects occurring on campus and within the project limits. Plans,  
specifications, and bidding documents were also prepared for the project.  
Relocation of Highway PR-I09 ; Puerto Rico Department of Transportation & Public Works; Anasco,  
PR Puerto Rico--Lead Transportation Engineer responsible for conceptual studies and final design to  
provide a new access to downtown A&ntilde;asco. The project includes a new roadway with an embankment  
in fill through the wetlands; a new single point interchange at Highway PR-2; auxiliary lanes along PR-2;  
several new bridges and box culverts; and an extension of the new road to connect with Highway Pk-I 15.  
Construction Cost: $61 million.  
The present roads going into and out of the City of A&ntilde;asco are deficient in traffic capacity due to  
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worsening on traffic conditions due to a significant amount of existing and proposed industrial, commercial, 
and residential projects within the municipality limits, particularly in the area enclosed by roads PR-115, PR-
402, PR-405, and PR-I09. 
Existing access from PR-2, the main highway in the area that connects A&ntilde;asco with the two nearest 
major cities (Mayag&uuml;ez and Aguadilla), consists of PR-402 and PR-l 09. PR-l 09 lies within Flood 
Zone 1, and is subject to flooding from the R&iacute;o Grande de A&ntilde;asco and several streams that 
flow from the north, even during rainfalls of common occurrence. PR-402 is outside the floodplain and has 
been upgraded to four lanes with a concrete barrier median from its intersection with PR-2 to some distance 
east of Las Mar&iacute;as community. From this point it continues as a two-lane road and enters an 
industrial area and the town of A&ntilde;asco, where traffic jams cause delays and discomfort to road users. 
Stanley Consultants provided general consulting services to support Qui&ntilde;ones, Diez, Silva y 
Asociados (QDSA), Consulting Engineers, San Juan, Puerto Rico. QDSA/Stanley Consultants' work 
included conceptual to final design; hydraulic/hydrological studies; scour analysis; soils investigations; 
environmental assessment and permitting; archaeological investigations; wetlands mitigation; relocation of 
utilities (PRASA, PREPA, PRTC, Cable TV); drainage design; lighting design; traffic analysis; highway 
design; access management, traffic control plans; structural design of a several bridges, MSE and cantilever 
retaining walls, preparation of right-of-way plans; and constructability reviews. 
Extension North-South, 1-355 Projects; Confidential State Government Client; DuPage, Cook, & Will 
Counties, IL USA-- Performed a series of nine VE studies for a proposed 12.5-mile expressway extension. 
Seven different consulting firms had completed the roadway design, but legal action delayed the start of the 
construction. This delay provided the opportunity for the owner to identify where potential costs could be 
reduced. A series of nine one-week studies was held over a 12 month period. More than 20 different 
professionals participated in the studies representing many disciplines. The objective was to challenge 
accepted practices, procedures, and methods, and then propose alternative ways to achieve the basic function 
with less cost. Each study followed an established job plan. Five steps were included in each study. Stanley 
Consultants identified 341 ideas. The initial cost savings was $85 million for the $433 million project. This 
was 19 percent of the project cost. The authority gave objective consideration to each proposal and those that 
were accepted could be implemented by the individual design consultants. 
Campus Pavement Rehabilitation Project; Brigham Young University-Idaho; Rexburg, ID USA--
Project Manager for the preparation of the design booklet for Phase I of their campus pavement 
rehabilitation. This project includes pavement rehabilitation for parking lots and a campus roads. A visual 
pavement analysis was conducted to identify those areas needing immediate attention. The design booklet 
established the budget for the first phase of a multi-year program to improve campus pavements. Estimated 
Construction Cost: $150,000. 
Stanley Consultants provided design for Viking Street (a new cul-de-sac to Second East), the parking lot at 
the Center Street baseball field, the northwest and southwest stadium parking lots, the southwest parking lot 
at the John W. Hart Physical Education Building, and the parking lot between Rigby Hall and Biddulph Hall. 
Services included site survey, horizontal geometry and vertical control, mapping updates, plan and profile 
drawings, pavement design based on the 1993 AASHTO design method, subgrade preparation, drainage, and 
cost estimates. 
Pavement Rehabilitation; Regis University; Denver, CO USA--Project Manager for the preparation of the 
design booklet for Phase I of their campus pavement rehabilitation. This project includes a parking lot and a 
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phase of a multi-year program to improve campus pavements and add additional campus streets. Estimated 
Construction Cost $100,000. 
Provided schematic design for rehabilitation of Lower Lot Four and the adjacent feeder road. Services 
included verifying existing survey control; site survey; recommendations for pavement and drainage design, 
subgrade preparation and stabilization; cost estimates; and preliminary scheduling allowing continuous 
access to areas around the construction site. Geotechnical testing was provided by a subconsultant. 
Road System Upgrade and Total Qualification Range; U.S. Army COE, Sacramento District; Ft. 
Huachuca, Sierra Vista, AZ USA--
Outer Loop Highway; Arizona Department of Transportation; Phoenix, AZ -- Stanley Consultants 
prepared plans for a 3-mile segment of the Agua Fria Freeway. The segment consists of three traffic lanes in 
each direction separated by a median. Diamond interchanges are located at major cross streets and 
continuous frontage roads are provided on each side of the freeway for the entire segment length. 
Traffic interchange overpass structures consist of cast-in-place, post tensioned box girder bridges. Bridge 
designs were dual, single span and dual, two-span with span lengths ranging from 178' to 192'. Drilled shaft 
foundations were utilized at each structure. 
The project included design oflarge drainage structures, natural channel realignment with drop structures, 
energy dissipaters and bank protection at two locations; a 43 and 47 acre-foot detention basin; paved 
channels; a roadway drainage system with inlets and storm drains up to 96" diameter. 
Stanley Consultants was responsible for supplemental topographic surveys; detailed design for roadway, 
interchanges, structures, drainage, signalization, continuous roadway lighting, signing, construction 
sequencing and traffic control, and utility relocations; and preparation of special provisions and cost 
estimates. The cost of construction is approximately $35 million. 
1-10 Environmental Assessment; Arizona Department of Transportation; ,AZ USA--Project Manager 
for initial phase of interchange reconstruction involving widening and reconstructing existing 1-10 bridges, 
addition of 3,000' of median paving on I-10, ramp construction and associated drainage, lighting, traffic 
handling, and signing. Construction Cost: $5 million. 
Washington Street Roadway Improvements; City of Phoenix; Phoenix, AZ USA--Project Principal 
Engineering services involving topographic surveys, roadway and drainage design, construction plans, cost 
estimates, and contract documents were provided for 1.5 miles of 7-lane urban arterial roadway. The project 
included geotechnical investigation, intersection design studies, preparation of a right-of-way map, utility 
relocations, construction sequencing, and traffic control plans. It involved working closely with the Arizona 
DOT to coordinate ramp locations, lane configurations, and drainage with proposed interchanges for the 
Hohokam Freeway and East Papago Freeway. 
I-I0/Superstition Traffic Interchange and I-I0lBaseline Road Traffic Interchange - I-I0/SR360 Bridge; 
Arizona Department of Transportation; Phoenix, AZ USA--Project Manager for Design Concept Report, 
Environmental Assessment, and final design of major freeway-to-freeway interchange, a diamond 
interchange, and improvements to 1-10 and the Superstition Freeway. Project included 4 miles of freeway 
and ramps, 7 detention basins, pump station and hydraulic structures, 33,000' of 24" to 66" storm drain, 7 
major roadway bridges, extensive utility relocation, roadway lighting, and construction sequencing (staging). 










   
  
    
   
  
   
     
 
 , 
    








 , , :ia
t     t 
  
 l  




 t  
 , 
 , 
 1    
ROBERT E. JACOBS, P.E., R.L.S. 
Page 16 
well as relocation of a 42" interceptor sewer. Directed a multidisciplinary project team of roadway/civil,  
drainage, structural, electrical, mechanical, and geotechnical engineers; and landscape architects including  
five subconsultants. Project involved extensive coordination with SRP regarding relocation of overhead  
power lines and reconstruction of irrigation canal. Over 1,000 drawings were produced in Intergraph CADD.  
Construction Cost: $75 million.  
Active development in metropolitan Phoenix has led to increased traffic and a reduced level of service along  
the 1-10 corridor. To relieve traffic congestion, a concept was developed adding lanes to 1-10, incorporating  
high-occupancy vehicle lanes and the use of collector-distributor roads, and restructuring interchanges.  
Alternative design studies for a fully directional I-IO/Superstition Freeway traffic interchange varied from a  
three-level above ground to a partially depressed design. Due to its close proximity, the I-I O/Baseline Road  
interchange underwent development improvements concurrently. Alternatives involved an improved  
diamond and partial cloverleaf configuration.  
Kyrene Road Improvements; City of Tempe; Tempe, AZ USA--Project Manager for design of 1.5 miles  
of arterial street widening. Required close coordination with all utility companies due to the 4-month design  
schedule. Project included design of paving, drainage, water/sewer lines, extensive utility relocations, and  
street lighting.  
Stanley Consultants was retained to provide supplemental field survey, digitized aerial mapping and  
preparation of final plans and contract documents for 1.5 miles of widening/reconstruction of Kyrene Road.  
The project involved reconstruction of the existing roadway to a five-lane (68-foot) urban section, roadway  
drainage system with intakes and laterals, water line and sanitary sewer to serve future development, street  
lighting and 12 kV underground electric distribution line. The project required extensive coordination and  
scheduling with SRP with respect to relocation of irrigation canal, well and 69 kV overhead electric  
transmission line as well as the design of street lighting and 12 kV line. Due to the accelerated design  
schedule, Stanley Consultants represented the City with regard to utility coordination and relocation  
scheduling. Project design was successfully accomplished on a schedule and within budget. A letter was  
received from the City commending Stanley Consultants for "quality of the plans, project management and  
complex utility coordination". Project budget was $1,796,000. Total project cost was $1,296,000.  
The scope of work included designing the horizontal and vertical geometries and typical sections for the  
widening of Kyrene Road between Elliot Road to Knox Road; designing the drainage system, water line  
extensions, fire hydrant relocations, and sewer line extensions; determining right-of-way requirements;  
establish horizontal and vertical control for the project and aerial mapping; coordinating with utility  
companies for relocation of necessary utilities; preparing special provisions for the construction of this  
project; and preparing cost estimate and bidding documents for the project. Also prepared 12 kV  
underground and street lighting plans and handled all utility coordination.  
US 41/CR 951 Intersection Improvement Study; Collier County Government; Naples, FL USA-- 
Stanley Consultants completed a Project Development and Environment (PD&E) Study for the US 41  
roadway segment in Collier County, extending from CR 951 to CR 92. The study was completed in June  
2008, in accordance with Florida Department of Transportation (FDOT) and Federal Highway  
Administration (FHWA) requirements.  
The roadway segment is approximately 8.1 miles in length, and is classified as an Urban Principal Arterial  
from CR 951 to Greenway Road, and a Rural Principal Arterial from Greenway Road to CR 92. The  
roadway is expected to be a major thoroughfare in future years. This is based on long-range planning,  
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Metropolitan Planning Organization's (MPO) 2030 Long-Range Transportation Plan (LRTP) identifies the 
US 41 segment as a priority project. 
The report provided environmental and engineering analyses that will serve as a document of record for 
support of subsequent engineering decisions by Collier County. 
11400 South Value Engineering Study; Utah Department of Transportation, Complex; , UT USA--
Project Manager Stanley Consultants was selected to provide Quality Assurance/Quality Check (QAlQc) for 
the accelerated delivery method of Design-Build. As an Independent Quality Firm, services were developed 
and provided to make sure quality work was performed on the project, which included the development of 
the Quality Management Plan (QMP). This VE Study won a Merit Award from the AASHTO Value 
Engineering Committee. 
UDOT specifications were implemented and quality control managed for the reconstruction of the entire 
corridor including the road widening, bridge reconstruction, MSE walls, utility betterments and relocations, 
drainage, survey, aesthetics, and public involvement. 
To reduce construction time and project costs, the 1-15NOW design-build team used innovative 
technologies, accelerated designs, and construction methods. The project finished ahead of schedule and 
under budget. 
1-84 Vista Avenue Interchange; Idaho Transportation Department; Boise, ID USA--Project Manager 
Stanley Consultants was selected as the prime engineering consultant for this signature GARVEE (Grant 
Anticipation Revenue Vehicle Bonds) for the Idaho Transportation Department. Notice to proceed was 
issued on January 28, 2008 and Final PS&E was submitted October 31, 2008. The project involves 
preliminary and final design for a complete replacement of the existing interchange. The project has a 
projected construction cost of $30 million and construction is programmed to start in early 2009. This will be 
the first Single Point Urban Interchange (SPUI) constructed in Idaho. The construction methodology is also 
very interesting. The bridge decks will be constructed off site and moved and installed utilizing Self 
Propelled Modular Transporter (SPMT) technology. This method of construction is faster and keeps 
disruptions to the traveling public to a minimum. Innovation included proposing a IO-foot offset to the new 
structure which allows all five lanes on the existing structure to stay operational during construction of the 
new structure. This also keeps disruptions to the traveling public on Vista Avenue to a minimum. This 
project is the gateway to the City of Boise and has been called the most important GARVEE project in the 
program. Preliminary and final design was accomplished in record time and within budget. A final. benefit of 
the design is that the project can be completely constructed in one season. 
Golden Gate Parkway (CR 886) Improvements; Collier County Government; Naples, FL USA--Lead 
Transportation Engineer for project that involves the design to widen the existing roadway from two to six 
lanes. Total length of project is approximately 2 miles. The project includes conceptual through final design 
of a new interchange at Airport Pulling Road and Golden Gate Parkway, the first interchange by the County. 
The Project limits are from Airport-Pulling Road (CR 31) to Santa Barbara Boulevard. The work includes 
interchange planning and design, aesthetics package and visualization, traffic analysis, drainage, utility 
relocations, right-of-way acquisition, permitting, structural design, geotechnical investigations, and extensive 
public involvement. The Florida DOT is preparing final design plans for a new interchange at Golden Gate 
Parkway and 1-75. With design occurring at various sections of the Golden Gate Parkway projects, extensive 
coordination between the designers, the Florida DOT, the County, and permit agencies is important. 
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miles from Airport-Pulling Road (CR 31) to Santa Barbara Boulevard. The project included conceptual 
through final design of a new Single Point Urban Interchange (Spur) at Airport-Pulling Road and Golden 
Gate Parkway, the first interchange by the County. Work included interchange planning and design, 
aesthetics package and visualization, traffic analysis, drainage, utility relocations, right-or-way acquisition, 
permitting, structural design, geotechnical investigations, and extensive public involvement. Throughout the 
project, design was occurring at various sections of the Golden Gate Parkway project, which required 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC, a Delaware limited liability
company and MORTGAGE ELECTRONIC
REGISTRAnON SYSTEMS, INC., a Delaware
corporation,
Defendants.
Case No. CV OC 0903179
PLAINTIFF lTD'S BRIEF IN
SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT
Pursuant to Rule 56 of the Idaho Rules of Civil Procedure, Plaintiff Idaho Transportation
Department ("lTD") has moved the Court to enter partial summary judgment dismissing
Defendant HI Boise LLC's ("HI Boise") claim for damages based on denial or limitation of
access to its property from Vista Avenue, and dismissing HI Boise's claim for damages based on
increased noise. With this brief, lTD has also filed the Affidavit of Jason Brinkman (GARVEE
Transportation Program Manager for lTD); the Affidavit of Robert Jacobs (Chief Transportation
lTD'S BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT-l
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Engineer for Stanley Consultants, the finn that designed the 1-84Nista Interchange Project and
prepared the construction plans); and the Affidavit of Mary V. York (counsel for lTD).
I. INTRODUCTION
In this condemnation action, Defendant HI Boise is attempting to recover business and/or
severance damages based on a denial or restriction of access to its property from Vista Avenue.
HI Boise's claim is contrary to the undisputed facts and Idaho law.
lTD is not taking any access of HI Boise to Vista Avenue, and lTD is not restricting or
limiting HI Boise's access to and from Vista Avenue in any way. Under Idaho law, even if lTD
were restricting HI Boise's access to Vista Avenue, the restriction of access would not constitute
a taking, would not implicate the takings clause of the Idaho Constitution, and would not be
compensable.
HI Boise also seeks to recover business or severance damages based on increased noise
following completion of the Project. ITD is constructing a sound wall on existing ITD right-of-
way between Interstate 84 and properties such as the HI Boise property. At HI Boise's request,
lTD shortened the sound wall so that it does not extend across the entire length of the southern
boundary of HI Boise's property. Because the shortening of the sound wall occurred at HI
Boise's request, HI Boise signed a waiver of any and all claims based on noise. Thus, HI Boise
is barred from asserting a claim for damages based on noise.
II. SUMMARY OF GROUNDS FOR DISMISSAL
OF ACCESS AND NOISE CLAIMS
lTD is entitled to summary judgment on the following grounds.
1. Under Idaho law, the issue of whether a taking has occurred is a question of law
for the Court and is properly decided on summary judgment. KMST, LLC v. County ofAda, 138
Idaho 577, 581, 67 P.3d 56, 60 (2003); Killinger v. Twin Falls Highway Dist., 135 Idaho 322,
lTD'S BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT- 2
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325,17 P.3d 266,269 (2000); Brown v. City ofTwin Falls, 124 Idaho 39, 41,855 P.2d 876, 878
(1993).
2. lTD is not taking or restricting any access from HI Boise. After completion of the
Project, HI Boise will continue to have the full movement access to Vista Avenue that it now
has. Therefore, HI Boise cannot recover damages based on loss or restriction of access.
3. Even if lTD were restricting HI Boise's access to Vista Avenue (which it is not),
Idaho law holds that limitations on access are a proper exercise of police powers to protect the
health, safety, and welfare of the traveling public, and do not constitute a taking. Merritt v.
State, 113 Idaho 142, 144-45, 742 P.2d 397, 399-400 (1986); State ex rei. Moore v. Bastian, 97
Idaho 444, 447,546 P.2d 399, 402 (1976).
4. Under long-standing eminent domain principles, a compensable taking only
occurs with respect to access when all access is "destroyed" and no reasonable access remains.
Id. See also Brown, 124 Idaho at 41, 855 P.2d at 878; State ex rei. Rich v. Fonberg, 80 Idaho
269,277-78,328 P.2d 60,64 (1958). Here, all access to the property will not be "destroyed."
On the contrary, HI Boise will continue to have the same full access to Vista Avenue after the
ITD Project. HI Boise will also continue to have access to its property from Sunrise Rim Road.
Thus, even if access restrictions were being imposed, no taking would occur.
5. Under Idaho law, HI Boise does not have a right to a particular flow or pattern of
traffic. No compensable taking occurs for access limitations that result in a less convenient or
more circuitous route to and from the condemnee's property. Brown, 124 Idaho at 42, 43, 855
P.2d at 879-80; Bastian, 97 Idaho at 447, 546 P.2d at 402; Merritt, 113 Idaho at 144-45, 742
P.2d at 399-400. Here, no change in access to and from Vista Avenue will occur. Therefore, the
flow or pattern of traffic will be the same in the "after" condition.
lTD'S BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT- 3
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6. Lastly, lTD is constructing a sound wall on existing lTD right-of-way between
Interstate 84 and properties such as the HI Boise property. At HI Boise's request, lTD shortened
the sound wall so that it does not extend across the entire length of the southern boundary of HI
Boise's property. Because the shortening of the sound wall occurred at HI Boise's request, HI
Boise signed a waiver of any and all claims based on noise. Thus, HI Boise's claim for damages
based on increased noise is barred and should be dismissed.
III. STATEMENT OF UNDISPUTED FACTS
A. The Project.
lTD is engaged in construction of a project known as the "Interstate 84Nista Interchange
Project," lTD Project No. A009(8l8) ("the Project"). The 1-84Nista Interchange Project is one
of the highway projects comprising ITD's GARVEE (Grant Anticipation Revenue Vehicle
Bonds) program. Brinkman Aff. at 2-3, ~ 5; Jacobs Aff. at 3, ~ 8.
The Project is located near the Boise Airport at the existing Vista Interchange on
Interstate 84. The Project will replace the existing Vista Interchange, a Rural Diamond
Interchange Design that was constructed in 1969. The existing Vista Interchange is outdated and
no longer able to meet traffic demands in the area. The existing interchange will be replaced
with a Single Point Urban Interchange (SPUI), the first such interchange in Idaho. The new
Single Point Urban Interchange will provide improved traffic flow with a single traffic light at
the center of the interchange that controls north-south traffic and converging on- and off-ramp
traffic via protected left hand turns in each direction. The Project will also add lanes to Interstate
84, widen and lengthen the on- and off-ramps to and from the Interstate, and will widen and
improve a portion of Vista Avenue. Brinkman Aff. at 3, , 8; Jacobs Aff. at 3, ~~ 9, 11.
lTD'S BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT- 4
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Construction of the Project began in 2009, and is scheduled to be completed in
September of 2010. The Project has a projected construction cost of$30 million. Brinkman Aff.
at 3, ~ 9; Jacobs Aff. at 3, ~ 10.
B. The HI Boise Property.
As part of the design and right-of-way acquisition process, parcels of property bordering
the Project were identified and assigned parcel numbers. Parcel No. 105 is located adjacent to
the Project and is owned by HI Boise. The property is located at the northeast comer of the
Interstate 84 and Vista Avenue interchange. HI Boise owns and operates a Holiday Inn on the
property. Brinkman Aff., at 4, ~ 10; Jacobs Aff. at 4, ~ 13.
lTD needs to acquire a narrow strip ofland located along the western edge of HI Boise's
property bordering Vista Avenue. lTD is acquiring this strip of land in order to construct a new
sidewalk. The strip of land is approximately 7 feet wide and 133 feet long, and totals
approximately 0.022 acres (~960 sq.ft.). The new sidewalk will be an improvement over the
existing sidewalk. The new sidewalk will comply fully with the Americans with Disabilities Act
("ADA"), and will have ADA-compliant approaches. All cracks and other imperfections in the
existing sidewalk will be eliminated. Brinkman Aff. at 4, ~ 11; Jacobs Aff. at 5," 19-20.
lTD also needs two temporary construction easements for the Project, one that IS
approximately 0.057 acres (~2,483 sq.ft.) for the reinstallation of HI Boise's driveway onto Vista
Avenue. The other temporary construction easement is located along Interstate 84, totaling
0.072 acres (~3,136 sq.ft.), and is needed to facilitate construction of the sound wall. The sound
wall will be constructed on existing lTD right-of-way. It will not be constructed on HI Boise
property. These temporary easements will terminate upon the completion of the Project and will
have no impact on the HI Boise property after that time. Brinkman Aff. at 4, ~ 12.
lTD'S BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT- 5
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C. HI Boise's Claims For Damages Based On Access and Noise.
On June 15, 2009, HI Boise submitted a claim for business damages to ITD, pursuant to
Idaho Code § 7-711(2)(b). This claim was prepared by a consulting firm by the name of
Pinnacle Advisory Group ("the First Claim"). On November 4, 2009, HI Boise submitted a
"supplemental" business damage claim. This claim was prepared by HVS Consulting and
Valuation ("the Second Claim"). Brinkman Aff. at 5, ~ 15. Contrary to the designation of the
claim by HI Boise as "supplemental," the Second Claim does not reference the First Claim in
any manner and thus does not supplement the First Claim. Rather, the HVS report is a separate,
stand-alone claim for damages.
The First Claim did not base any damages on either loss of access to Vista Avenue or
increased noise caused by the Project. However, the Second Claim bases damages on both loss




Unlimited access (ingress) from north and
southbound Vista; left turn from southbound Vista
permitted.
Unlimited access (egress) to north and southbound
Vista; left turn onto southbound Vista permitted.
Following Reconfiguration of the Interchange
Left turn from southbound Vista will no longer be
permitted.
Left turn to southbound Vista (toward airport) will
no longer be permitted.
Second Claim, at page 1-8 (Figure 1-5), Vista Avenue Entrance (Ex. C to Brinkman Aff.). The
Second Claim goes on to allege that the only access to the HI Property to and from southbound
Vista Avenue after the Project will be from Sunrise Rim Road. !d. at page 1-9 (Figure 1-6).
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The Second Claim also alleges that the HI Boise property will be damaged by increased
noise after the Project. Specifically, the Second Claim states as follows:
In addition to the above noted factors, the traffic engineer indicated
that the potential for significantly increase [sic] noise pollution is a
concern. The portion of 1-84 being upgraded will reportedly be
capable of daily traffic around 150,000 vehicles compared with its
previous load of 75,000 vehicles. As the sound wall will end at the
edge of the improved subject parcel, there is the potential for
increased noise issues.
Id. at page 3-20.
D. Access To HI Boise's Property Will Not Be Changed By The Project.
lTD has submitted the Affidavits of Mr. Robert Jacobs and Mr. Jason Brinkman with this
brief. Mr. Jacobs was the civil engineer principally responsible for the design of the Project and
preparation of the construction plans. Mr. Brinkman is a senior engineer with lTD and has
primary responsibility for the Project. As stated in these affidavits, lTD is not changing or
restricting HI Boise's access to Vista Avenue. HI Boise's driveway on Vista Avenue will not be
restricted to "right-in, right-out" turning movements, no raised median will be constructed in the
center of Vista Avenue restricting access to HI Boise's property, and no signs or pavement
striping will prohibit or restrict full movement access to HI Boise's property from Vista Avenue
in any way. Brinkman Aff. at 6-7, ~~ 16-21; Jacobs Aff. at 5-6, ~~ 19,20-25, and 7-8 ~~ 30-31.
The following are excerpts from these affidavits.
Prior to the Project, left and right turns, both in and out of the HI
Boise property to and from Vista Avenue, were permissible at the
existing driveway. After construction of the Project, the same left
and right turns, both in and out of the HI Boise property will
continue to be permissible. No physical barrier to such movements
will be constructed by the Project, and neither signing nor
pavement markings will impede or prohibit such turns.
* * *
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The HI Boise driveway access to Vista Avenue will remain after
the Project. It will be in the same location as the current driveway.
The new driveway will be approximately 40 feet wide, the
maximum width allowed by the Ada County Highway District.
The same left and right tum movements, both to and from the HI
Boise property, will be permitted after the Project. No pavement
markings, signs, or physical barriers will prohibit or impede these
traffic movements.
Jacobs Aff., at 6, ~ 25, and 7-8, ~ 31.
HI Boise will have the same physical access to its property that it
had before the Project. The Project will not take, limit, or restrict
HI Boise's ingress and egress to its property from Vista Avenue.
* * *
HI Boise will continue to have a full movement driveway
(allowing both left and right turns from both directions on Vista
Avenue, to and from the HI Boise property) onto Vista Avenue
after the Project. Drivers exiting the HI Boise property will
continue to be able to make left turns onto Vista Avenue, and
drivers southbound on Vista Avenue will continue to be able to
make left turns into the HI Boise property. HI Boise's driveway
access to Vista Avenue will not be taken or restricted by the
Project.
* * *
Left and right turns, both in and out of the HI Boise property from
Vista Avenue, were permitted and practiced at the existing
driveway before the Project. The same left and right turns, both in
and out of the HI Boise property, will be permitted from the
driveway after construction of the Project. No physical barrier to
such movements will be constructed by the Project, and no signs or
pavement markings will impede or prohibit such turns.
Brinkman Aff., at 6-7, ~~ 16, 19, and 21. Notwithstanding any assertions by HI Boise to the
contrary, the Project will be built in accordance with the construction plans which do not change
or limit access to the HI Boise property. !d. at 5, ~~ 13-14.
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E. Changes In lTD Design Plans.
Early design plans for the Project considered installation of a raised median in the center
of Vista Avenue across from the HI Boise property. This concept was dropped from the Project,
and is not part of either the final Construction Plans or Right-Of-Way Plans for the Project. As
noted above, the senior engineer at ITD responsible for the Project has affirmed that the Project
will be built in accordance with these plans. Brinkman Aff., at 5, ~~ 13-14. Under these plans,
HI Boise will continue to have full access to Vista Avenue after the Project. Id. at 6-7, ~~ 16, 19,
and 21; Jacobs Aff., at 6, ~ 25, and 7-8, ~~ 31.
The plans for the I-84/Vista Interchange Project call for construction of a sound wall
along the southern boundary of the properties bordering the north side of Interstate 84. At HI
Boise's request, ITD agreed not to construct the sound wall along the entire length of HI Boise's
property. Rather, the sound wall will end near the eastern edge of the developed portion of the
HI Boise property. In exchange for ITD's agreement to shorten the sound wall, HI Boise signed
a waiver of all damage claims based on noise. Brinkman Aff. at 7, ~ 22. A copy of the signed
waiver is attached as Exhibit D to the Brinkman Affidavit.
IV. ARGUMENT
A. The Issues Presented Are Properly Decided On Summary Judgment.
In Idaho, the law is clear that in condemnation actions "all issues, whether legal or
factual, other than just compensation, are for resolution by the trial court." City ofLewiston v.
Lindsey, 123 Idaho 851, 857, 853 P.2d 596, 602 (Ct. App. 1993) (citing Rueth v. State, 100 Idaho
203, 222-23, 596 P.2d 75, 94-95 (1978); Tibbs v. City of Sandpoint, 100 Idaho 667, 670, 603
P.2d 1001, 1004 (1979)). The court, and not the jury, is to determine "whether a taking
occurred, the nature of the property interest taken, and when the taking occurred." Lindsey, 123
Idaho at 857, 853 P.2d at 602.
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Any suggestion by HI Boise that the presence of factual questions on the takings issue
precludes summary judgment has no legal support. First, in a condemnation action, the Court is
charged with resolving all issues except for the issue of just compensation and, therefore,
"summary judgment is appropriate, despite the possibility of conflicting inferences because the
court alone will be responsible for resolving the conflict between those inferences." Killinger,
135 Idaho at 325, 17 P.3d at 269 (quoting First Sec. Bank ofIdaho, NA. v. Murphy, 131 Idaho
787, 790, 964 P.2d 654,657 (1998)); see also Riverside Dev. Co. v. Ritchie, 103 Idaho 515, 519,
650 P.2d 657, 661 (1982).
Second, the Court has full authority to determine as a matter of law whether a taking has
occurred as a result of an alleged loss or limitation on access. Brown v. City of Twin Falls, 124
Idaho 39, 44, 855 P.2d 876, 881 (1993) (granting summary judgment that State's access
limitation did not amount to a taking as a matter oflaw); Merritt v. State, 113 Idaho 142, 144-45,
742 P.2d 397, 399-400 (1987) (reversing trial court's denial of summary judgment on takings
issue and concluding that no taking had occurred where there was no destruction of vehicular
access and remaining access was reasonable). In Rueth v. State, the Idaho Supreme Court
discussed this issue at length, and specifically held that it is proper for a district court to decide
on summary judgment whether a taking has occurred as a result of an alleged loss or limitation
of access. 100 Idaho at 214-23,596 P.2d at 86-95.
In short, the decision of whether a taking has occurred is a question of law for the Court
to decide. KMST, LLC v. County of Ada, 138 Idaho 577, 581, 67 P.3d 56, 60 (2003) (citing
Covington v. Jefferson County, 137 Idaho 777, 780, 53 P.3d 828, 831 (2002)). As to the question
of whether a taking has occurred as a result of an alleged loss or limitation of access, the Idaho
Supreme Court has repeatedly held that the issue is properly decided as a matter of law on
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summary judgment. Killinger v. Twin Falls Highway Dist., 135 Idaho 322, 325, 17 P.3d 266,
269 (2000) (granting summary judgment and concluding that landowner's loss of parking and
right to access did not constitute a taking under Idaho's eminent domain laws). Brown v. City of
Twin Falls, 124 Idaho 39, 41, 855 P.2d 876, 878 (1993) (granting summary judgment where
State's actions did not amount to a taking as a matter of law); Merritt v. State, 113 Idaho 142,
145, 742 P.2d 397, 400 (1987) (reversing trial court's denial of summary judgment on takings
issue and concluding that no taking had occurred as a result of access restriction).
In the case at hand, lTD is neither taking or restricting any access. Therefore, HI Boise's
damage claim based on loss or restriction of access to Vista Avenue should be dismissed.
B. No Access Will Be Taken By The Project.
As explained in detail in the Jacobs and Brinkman Affidavits, lTD is not taking or
limiting HI Boise's access to Vista Avenue. HI Boise will continue to have a driveway onto
Vista Avenue at the same location. Full turning movements to and from the HI Boise driveway
will continue to be permitted. Access will not be limited to "right-in, right-out." No physical
barriers, signs, or pavement markings will prohibit any turning movements to and from the
driveway in any way.
Article I, section 14 of the Idaho Constitution provides that private property may be taken
for public use. Idaho Const., art. I, § 14. When the government seeks to acquire private
property, it is required to pay just compensation for the taking. Id.; Covington; 137 Idaho at 780,
53 P.3d at 831; see also U.S. Const. amend V (providing that no person shall "be deprived of
life, liberty, or property, without due process of law, nor shall private property be taken for
public use, without just compensation").
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Before the Court may address the question of just compensation, it must first determine
whether a "taking" has occurred for which compensation is owed. See Rueth v. State, 100 Idaho
at 210-11, 596 P.2d at 82-3 (Bakes, J., concurring specially). Where no taking has occurred, no
compensation is owed. Merritt, 113 Idaho at 145, 742 P.2d at 400 (reversing the trial court's
denial of summary judgment concluding "[i]n the instant case, there having been no destruction
of vehicular access to the Merritt property, and the remaining vehicular access being reasonable,
there was no taking of the Merritt's property which would entitle him to compensation.").
In the present case, lTD is neither taking or limiting HI Boise's access to Vista Avenue.
In the absence of a taking, no compensation is owed. Accordingly, HI Boise's claim for
damages based on a loss or restriction of access should be dismissed.
C. The Complaint In A Condemnation Action Defines The Taking. The Complaint In
This Case Does Not Take Or Restrict Access. Therefore, HI Boise Cannot Sustain
A Claim For Damages Based On Loss Or Restriction Of Access.
The Affidavits of Mr. Brinkman and Mr. Jacobs make clear that lTD is not taking or
limiting HI Boise's access to Vista Avenue. Similarly, the complaint in this case does not
condemn or limit any access. Under Idaho law, the complaint defines the taking in
condemnation actions.
Ada County Highway District v. Sharp, 135 Idaho 888, 26 P.3d 1225 (Ct. App. 2001),
involved the condemnation of a strip of property along the edge of Eagle Road. "The complaint
made no mention of condemning access rights to Eagle Road." !d. at 890, 26 P.3d at 1227.
However, the administrative order of condemnation stated that all access rights to Eagle Road
would be extinguished. Id. at 889-90, 26 P.3d at 1226-27. Therefore, the property owner hired
four different experts, each of whom submitted opinions that the property owner had suffered
hundreds of thousands of dollars in damages based on a loss of access to Eagle Road. Id. at 890,
26 P.3d at 1227.
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The complaint in Sharp stated only that the Ada County Highway District ("ACHD") was
acquiring a portion of the property for right-of-way and a portion of the property for a permanent
easement. The complaint did not state that the ACHD was condemning access rights. Rather,
the complaint referenced the project plans, and the project plans indicated that the property
owner would have the same access she had before the project. Id. at 890-91, 26 P.3d at 1227-28.
In addition, ACHD sent a letter to counsel for Sharp, specifically stating that Sharp's "ingress
and egress on Eagle Road will remain the same." Id. at 892, 26 P.3d at 1229. Nevertheless,
Sharp continued to argue that her access was being taken. Id. at 890, 26 P.3d at 1227.
The district court held that the complaint, not the administrative order of condemnation,
defined the taking in the case. Id. at 891-92, 26 P.3d at 1228-29. The district court ruled that,
based on the complaint in that case, no access was being taken or limited. Id. at 890, 26 P.3d at
1227. The district court found that there was no basis whatsoever for the property owner to
claim that she had been misled by the administrative order of condemnation into believing that
access was being condemned. Rather, the highway district had consistently maintained that the
access after the taking would be the same as before. [d. at 891, 26 P.3d at 1228. Having
concluded that no access had been condemned, the district court further concluded that the
property owner had not suffered any damages and barred her from presenting the claim of loss of
access to the jury. Id. at 890-91, 26 P.3d at 1227-28.
On appeal, the Court of Appeals framed the issue as "whether a civil complaint of
condemnation supersedes an administrative order of the highway district commissioners, for
purposes of determining what property interest is being condemned ...." Id. at 891, 26 P.3d at
1228. Relying on Idaho Code § 7-707, which sets forth the requirements for a condemnation
complaint, and noting that the scope of the take is a legal issue for the trial court to decide, the
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Court of Appeals affirmed the district court's ruling barring the claim for damages based on loss
of access. Id. at 892-93, 26 P.3d at 1229-30. The court specifically held that the complaint,
rather than the order of condemnation, defines the scope of the taking. /d. at 891-3, 26 P.3d at
1228-30.
The Court of Appeals also placed great emphasis on the correspondence sent by ACHD
to opposing counsel stating that access would be the same in the after condition. /d. at 892, 26
P.3d at 1229. In the present case, lTD also sent a letter to opposing counsel stating that no
access is being taken or restricted. See Ex. A to the York Aff. lTD also stated in response to
discovery served by HI Boise that lTD is not condemning or restricting any access. See York
Aff., at 2-3. In addition, lTD has submitted two sworn affidavits with this motion attesting to the
fact that lTD is not taking or limiting HI Boise's access.
Idaho Code § 7-707 has been amended since the decision was handed down in Sharp.
Section 7-707 now requires the administrative order of condemnation to be submitted with the
complaint. In the case at hand, neither the complaint or the administrative order condemns or
limits any access to HI Boise's property. See Amended Complaint (filed Aug. 6, 2009), and Ex.
C to Amended Complaint (administrative order of condemnation). Therefore, under Idaho law,
HI Boise has no basis for contending that access is being taken or limited, and cannot sustain a
claim for damages based on loss or restriction of access.
D. Even If Access Was Being Restricted, Access Restrictions Are An Exercise Of
Police Powers Rather Than A Taking.
Even if lTD were limiting or restricting HI Boise's access to Vista Avenue, access
restrictions are a lawful exercise of police powers and not a taking. The government possesses
inherent police powers to act in the interest of the public good and to protect the public health,
safety, morals or general welfare. Johnston v. Boise City, 87 Idaho 44, 51-2, 390 P.2d 291, 294-
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95 (1964); White v. City a/Twin Falls, 81 Idaho 176, 182,338 P.2d 778,782 (1959). While the
government's exercise of police powers may in some instances have a harmful effect upon an
individual or property owner, so long as the exercise of the government's authority "bears a
reasonable relationship to the public health, safety, morals or general welfare," such actions do
not constitute a taking. Johnston, 87 Idaho at 52, 390 P.2d at 95. If, however, the exercise of
police powers "transgresses the bounds of reasonableness," or is "arbitrary in result," the action
may amount to a taking for which just compensation must be paid. Id.
The Idaho Supreme Court has analyzed the issue ofwhether access restrictions and traffic
control measures constitute takings of private property and has held that the following actions are
legitimate exercises of the government's police powers rather than takings:
• the construction of center-line medians,
• the restriction ofvehic1e turning movements,
• the placement of limitations on the flow of traffic,
• the imposition of access standards,
• the prohibition of u-turns,
• the regulation of speed limits,
• the elimination of curb cuts, and
• the restriction ofparking on the street.
See Brown, 124 Idaho at 43, 855 P.2d at 880; Bastian, 97 Idaho at 447, 546 P.2d at 402; Merritt,
113 Idaho at 144-45, 742 P.2d at 399-400; Johnston, 87 Idaho at 54, 390 P.2d at 296:, Powell v.
McKelvey, 56 Idaho 291, 53 P.2d 626, 641 (1936). The Idaho Supreme Court has held these
actions to be valid exercises of police powers, rather than a compensable taking under either the
Idaho or United States Constitutions. Merritt, 113 Idaho at 144-45, 742 P.2d at 399-400 (citing
Oregon Investment Co. v. Schrunk, 408 P.2d 89 (Ore. 1965)); Bastian, 97 Idaho at 447,546 P.2d
at 402.
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In Bastian, the Court held that the State may impose access limitations pursuant to its
police powers in condemnation cases. Bastian was a condemnation action by the State of Idaho
to acquire a portion of property belonging to the Bastians as part of its project to widen and
improve Addison Avenue and Washington Street in Twin Falls. Bastian, 97 Idaho at 446, 546
P.2d at 401. The project required a 21-foot wide strip ofland from the Bastians' property for the
widening of Addison Avenue and an 11-foot wide strip for the widening of Washington Street.
Id.
There was no dispute that the State was required to pay just compensation for the strip
taking, as well as damages caused to the Bastians' remainder property as a result of the taking.
!d. However, the Bastians claimed that they were also entitled to damages for the decrease in
value of the remaining property caused by access limitations and controls imposed as part of the
project. Id. Specifically, the Bastians sought damages for the construction of a center-line
median, which would prohibit traffic from turning left across the on-coming flow of traffic at
any point except at intersections, and the addition of a double yellow line that would also limit
access to the Bastians' property. !d.
In response, the State argued to the trial court that the traffic control measures were a
police power regulation and therefore not compensable in the condemnation action. Id. at 447,
546 P.2d at 402. The State proposed a jury instruction advising the jury not to award damages
for any perceived injury allegedly caused by the traffic control measures. The trial court
disagreed and refused to give the instruction. !d.
On appeal, the Idaho Supreme Court reversed the district court and held that the refusal to
give the State's requested jury instruction was prejudicial error:
The taking of defendants' property through the process of eminent domain
and the consequent damage to the remaining property had no necessary
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relationship to the median construction. The placement of medians and any
consequent injury such might cause are the results of the State's police power
rather than a taking under its power of eminent domain.
Id. The Supreme Court thus affirmed the State's police powers to regulate traffic and construct
traffic control measures as part of its highway projects. Id. As held by the Court:
While it is true that defendants have a property interest in access to public
streets, nevertheless not all impairments of that right by the State are compensable
or per se unreasonable. That right of access does not encompass a right to any
particular pattern of traffic flow or a right of direct access to or from both
directions of traffic and we find no compensable impairment of access here. All
who wish to reach defendants' property could do so with relatively milnor. .
mconvemence.
Id. (internal citations omitted).
The Idaho Supreme Court was not alone in its reasoning and conclusion, citing Johnston
v. Boise City, 87 Idaho 44, 390 P.2d 290 (1964), and cases from Indiana, Washington, and
Kansas reaching the same conclusion. Like the Bastian court, the courts in the other cases
separated the portions of the project that implicated the State's power of eminent domain from
those that were part of the State's police powers to protect the heath, safety and welfare of the
public. As stated by the Indiana Supreme Court, "[t]he widening of the highway followed by its
subsequent transformation into a highway with a divider strip in the center, though
contemporaneous with and part of the same construction program are separate improvements
with respect to the appropriation of appellee's property." State v. Ensley, 164 N.E.2d 342,349
(1960) (cited in Bastian, 97 Idaho at 447,546 P.2d at 402).
One of the foundational cases relating to police powers in Idaho, and relied on by the
Supreme Court in Bastian, is Johnston v. Boise City, 87 Idaho 44, 390 P.2d 291 (1964). In
Johnston, the Court analyzed the potential conflict between "compensable damages for rights
taken under eminent domain and non-compensable damages occasioned by exercise of the police
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powers." Id. at 52, 390 P.2d at 295. Quoting from the Kansas Supreme Court in Smith v. State
Highway Comm 'n, 346 P.2d 259 (Kan. 1959), the Idaho Supreme Court in Johnston held that,
Determination of whether damages are compensable under eminent
domain or noncompensable under police power depends upon the relative
importance of the interests affected. The court must weigh the relative interests of
the public and that of the individual, so as to arrive at a just balance in order that
government will not be unduly restricted in the proper exercise of its functions for
the public good, while at the same time giving due effect to the policy of the
eminent domain clause of insuring the individual against unreasonable loss
occasioned by the exercise of governmental power.
Johnston, 87 Idaho at 52-53, 390 P.2d at 295 (quoting Smith, 346 P.2d at 268) (emphasis added);
Bastian, 97 Idaho at 447, 546 P.2d at 402. In Johnston, the Court upheld limitations on access as
a proper exercise of police powers where the landowners still had access to their property from a
public street. Johnston, 87 Idaho at 52-53, 390 P.2d at 295-96 (citing Foster's, Inc. v. Boise
City, 63 Idaho 201, 212, 118 P.2d 721 (1941)). See also Wood v. City of Richmond, 138 S.E.
560,563 (Va. 1927); Town ofTilton v. Sharpe, 155 A. 44, 46-7 (N.H. 1931). In the case at hand,
HI Boise will continue to have full-movement access to Vista Avenue. It will also continue to
have access via Sunrise Rim Road. No access is being taken or restricted.
In Merritt v. State, 113 Idaho 142, 742 P.2d 397 (1986), the Idaho Transportation
Department engaged in a project to improve an interchange in Caldwell. Id. at 142, 742 P.2d at
397. Prior to construction, Merritt had direct access to his property from North 10th Avenue via
an 18-foot wide curb cut and indirect access via an alley that bordered his property. Id. In
addition to these two approaches, Merritt also had access to his property through two additional
curb cuts. Id.
In the Merritt case, lTD imposed access control measures restricting the number and
locations of accesses to properties within the project boundaries. Id. (No access restrictions are
being imposed in the present case involving HI Boise). The purpose of the access control
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measures was to "reduce traffic congestion and promote safety near interchanges." fa'. Pursuant
to the access control requirements, lTD eliminated Merritt's 18-foot curb cut, preventing any
access from North l Oth Avenue, and it constructed a fence along the Merritt property blocking
one entrance to the alley way. !d. at 143, 742 P.2d at 398.
Merritt complained that the access limitations constituted a taking of property entitling
him to damages. fd. The district court agreed with Merritt and denied ITD's motion for
summary judgment in which it argued that the limitation of access was not a taking, but a
regulation for the health, safety and welfare of the public. fd. The district court coneluded that
lTD's limitation of access and the physical components of the project that limited access resulted
in a compensable taking of property. fd.
On appeal, the Idaho Supreme Court reversed the district court, holding that "there
having been no destruction of vehicular access to the Merritt property, and the remaining
vehicular access being reasonable, there was no taking of the Merritt's property which would
entitle him to compensation." fd. at 145, 742 P.2d at 400. The Supreme Court made this
decision despite the fact that the primary commercial access to the property had been closed
entirely, thereby frustrating the owner's plans to construct a gas station on the property, and
closed one end of the alley access to the property. !d. at 143-45, 742 P.2d at 398-400.
Applying the principles set forth in the Bastian, Johnston, and Merritt cases, even if lTD
were imposing restrictions on access by closing the driveway on Vista Avenue or restricting
turning movements to and from that driveway (neither of which is occurring), those actions
would be a lawful exercise of police powers and not a taking for which compensation is due.
This conclusion is even more clear than in the Johnston case, where the Idaho Supreme
Court held that there was no unreasonable loss of access where the landowner had other access
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remaining. Johnston, 87 Idaho at 52-53, 390 P.2d at 295-96. Here, the undisputed facts are that
HI Boise will continue to have full-movement access to both Vista Avenue and Sunrise Rim
Road after the Project. No access is being taken or restricted.
E. Even If HI Boise's Driveway On Vista Avenue Were Being Closed, It 'Vould Not
Constitute A Taking.
In certain, limited circumstances, the State's regulation of access may constitute a taking.
Weaver v. Village ofBancroft, 92 Idaho 189, 193,439 P.2d 697, 701 (1968); Hughes v. State of
Idaho, 80 Idaho 286, 295-96,328 P.2d 397, 402 (1958); Village ofSandpoint v. Doyle, 14 Idaho
749,95 P. 945,948 (1908). See Merritt v. State, 113 Idaho 142, 144, 742 P.2d 397, 399 (1986)
(discussing these exceptional cases). In each of these cases, the Idaho Supreme Court concluded
that all vehicular access to the property had been "destroyed," and therefore the property owner
had a "right to regain access to the public road or to be compensated for the taking of access."
Id.; see also Weaver, 92 Idaho at 193,439 P.2d at 701; Hughes, 80 Idaho at 295-96,328 P.2d at
402; Doyle, 14 Idaho at 758-60, 95 P. at 947-48.
Accordingly, if all rights of access to a public road are destroyed - meaning that the
property is left without any means of ingress or egress to any public street or road - a
compensable taking of property has occurred. Merritt, 113 Idaho at 144, 742 P.2d at 399. See
also Brown, 124 Idaho at 43,855 P.2d at 880 (where there is "no destruction of vehicular access"
and the remaining vehicular access is reasonable, then there is no taking and no compensation
owed).
Applying these principles to the present case, no compensable taking of access has
occurred. ITD is not taking away any access from HI Boise and is not limiting or restricting
access to HI Boise's property. Certainly, not all access to the property has been "destroyed."
Even ifITD had closed the driveway on Vista Avenue, HI Boise's remaining access on Sunrise
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Rim Road would be reasonable, because HI Boise would continue to have a means of ingress
and egress to its property from a public street after the Project. By comparison, in Merritt, the
Idaho Supreme Court held that no taking occurred because the property still had access in the
"after" condition, even though the commercial access to the property had been closed and the
primary remaining access was through an alley. Merritt, 113 Idaho at 143-45, 742 P.2d at 398-
400.
F. Under Idaho Law, HI Boise Has No Right To Any Particular Flow Of Traffic.
Thus, Even If HI Boise's Driveway Onto Vista Avenue Were Closed, And Access
To The Property Had To Occur By A More Circuitous Route Via Sunrise Rim
Road, No Taking Would Occur.
Again, HI Boise's driveway onto Vista Avenue is not being removed and turning
movements from that driveway are not being restricted. Nevertheless, HI Boise is asserting a
claim for damages based on loss of access or a limitation of access. The underlying premise of
its argument is the assertion of a right to have traffic access its property from Vista Avenue
rather than Sunrise Rim Road. This very argument has been made in numerous cases, and has
been consistently rejected by the Idaho Supreme Court. See, e.g., Brown v. City of Twin Falls,
124 Idaho at 42, 43, 855 P.2d at 879-80; State ex rei. Moore v. Bastian, 97 Idaho at 447, 546
P.2d at 402; State v. Merritt, 113 Idaho at 144-45, 742 P.2d at 399-400.
In analyzing the issue of what degree of access limitation is permissible, Idaho courts
have held that the right of access does not encompass a right to any particular pattern or flow of
traffic or a right to have direct access to or from both directions of traffic. Bastian, 97 Idaho
444,447,546 P.2d 399, 402; James v. State, 88 Idaho 172, 178,397 P.2d 766, 770 (1964) (citing
Villages ofEden & Hazelton v. Idaho Bd. ofHwy. Dirs., 83 Idaho 554, 556, 367 P.2d 294,301
(1961». Thus, where the access limitation results in a less convenient or more circuitous route,
no compensable taking has occurred. James, 88 Idaho at 177-78,397 P.2d at 770.
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As with the other issues discussed above, the inconvenience/circuity of travel issue has
been addressed in numerous Idaho cases. See, e.g., Brown, 124 Idaho at 42-3, 855 P.2d at 879-
80; Bastian, 97 Idaho at 447,546 P.2d at 402; Merritt, 113 Idaho at 144,42 P.2d at 399; Powell
v. McKelvey, 56 Idaho 291, 53 P.2d 626 (1936). In Brown, the landowner complained that the
placement of median barriers restricted turning movements and therefore business traffic to their
property. Brown, 124 Idaho at 40, 855 P.2d at 877. In Bastian, the landowner claimed that
median barriers and pavement striping restricted left tum movements to the Bastian property.
Bastian, 97 Idaho at 446, 546 P.2d at 401. In Merritt, the landowner complained that access
control regulations unreasonably limited the number and location of accesses to his property.
Merritt, 113 Idaho at 142, 742 P.2d at 397. And in Powell, the landowners complained that the
loss of access to a road abutting their property would divert traffic away from their property.
Powell, 56 Idaho at 291,53 P.2d at 626.
In each of these cases, the Idaho Supreme Court held that the right of access to a public
road does not encompass a right to any particular access from any particular road, or a right of
any particular pattern or flow of traffic. See Brown, 124 Idaho at 41-44, 855 P.2d at 879-81
(analyzing Bastian, Merritt, and Powell). In addition, the Court held that the mere
inconvenience to the public of having to drive a greater distance or a more circuitous route to
reach the landowners' property did not constitute a taking. Id. at 44,855 P.2d at 881.
In James v. State, 88 Idaho 172, 397 P.2d 766 (1964), the landowners sought damages for
the alleged deprivation of access to their business property. Id. at 174, 397 P.2d at 767. The
landowners' business abutted Highway 10 and had direct access to and from that highway. lTD
was engaged in construction of a new divided highway with limited access. Id. at 174-75, 397
P.2d at 768. While the project did not require any physical taking from the landowners, it did
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restrict access such that the landowners would no longer have direct access to the highway. Id.
After the project, the property still had access to former Highway 10, but did not have access to
the new highway. !d. at 174-76, 397 P.2d at 768-69. To access the landowners' property, traffic
had to travel one and a quarter miles on the main highway and return via the old highway. Id.
The Idaho Supreme Court affirmed the trial court's grant ofITD's motion for summary
judgment, concluding that no compensable taking occurred as a result of ITD's access control
limitations. Id. at 177-79, 397 P.2d at 769-70. The landowners still had the same access as they
had before the project, and the access limitations "can only be considered as constituting a more
inconvenient, or circuitous route." Id. at 177, 397 P.2d at 770. In such a case, no taking occurs
and no compensation is owed. Id. at 178,397 P.2d at 770.
The same conclusion would certainly apply here (if ITD were closing or restricting HI
Boise's driveway access to Vista Avenue, which it is not). If the public had to access HI Boise's
property by Sunrise Rim Road, it might be less convenient and a more circuitous route, but it
would not be a taking of private property such that compensation would be owed. See James, 88
Idaho at 175-78, 397 P.2d at 768-70 (holding that modification of access requiring additional
travel of up to one-and-a-half miles does not constitute a taking of property, but rather a mere
inconvenience or circuitous route that does not amount to compensable damage); Merritt, 113
Idaho at 145, 742 P.2d at 400 (holding that the elimination of points of access requiring a more
circuitous route to reach the property by way of an alley way or a different street did not
constitute a taking for which compensation was owed).
G. A Majority of States Agree With Idaho That Limitations on Access Are Not
Compensable Takings.
Along with Idaho Courts, the vast majority of courts across the country have long
recognized that no compensable deprivation of property occurs where reasonable access remains
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or where a less convenient or more circuitous means of access is created. See, e.g., Sienkiewicz
v. Commonwealth of Pa. Dep 't of Transp., 883 A.2d 494, 502 (Pa. Cmwlth.Ct. 2(05), reh s
denied, 2005 WL 3542699; State ex reI. Preschool Dev. Ltd. v. City ofSpringboro, 792 N.E.2d
721, 724-25 (Ohio 2003); Fox v. Township of West Milford, 814 A.2d 637, 640 (N.J. Super.
2003), cert. denied, 822 A.2d 608 (N.J. 2003); State of Utah v. Harvey Real Estate, 57 P.3d
1088, 1091-92 (Utah 2002); Dale Properties, LLC v. State ofMinnesota, 638 N.W.2d 763, 766-
67 (Minn. 2002); Palm Beach County v. Tessler, 538 So.2d 846, 849-50 (Fla. 1989); People ex
rei. Dep 't Pub. Works v. Ayon, 352 P.2d 519,523 (Cal. 1960), cert. denied, 364 U.S. 827 (1960);
Troiano v. Colo. Dep 't of Highways, 463 P.2d 448, 455 (1969); Kiernan v. City of Salem, 788
N.E.2d 992, 995 (Mass.Ct.App. 1981); State ex reI. Highway Comm'n v. Brockfeld, 388 S.W.2d
862, 864-65 (Mo. 1965), cert. denied, 382 U.S. 846 (1965); Rossitto v. City of Omaha, 258
N.W.2d 126, 127 (Neb. 1977); State ex reI. Highway Comm'n v. Silva, 378 P.2d 595, 597-99
(N.M. 1962); Snow v. He State Highway Comm 'n, 136 S.E.2d 678, 682 (N,C. 1964);
Archenhold Auto. Supply Co. v. City ofWaco, 396 S.W.2d Ill, 114 (Tex. 1965).
In the case at hand, no access is being closed or restricted. Even if restrictions were
being imposed, no taking would occur as long as not all access is destroyed.
H. HI Boise Is Barred From Asserting Damages Based On Increased Noise.
lTD is constructing a sound wall on existing ITD right-of-way between Interstate 84 and
properties such as the HI Boise property. At HI Boise's request, ITD shortened the sound wall
so that it does not extend across the entire length of the southern boundary of HI Boise's
property. Because the shortening of the sound wall occurred at HI Boise's request HI Boise
signed a waiver of any and all claims based on noise. Brinkman Aff. at 7, ~ 22. The waiver is
attached as Exhibit D to the Brinkman Affidavit, and states in relevant part as follows:
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Waiver. In the event the State does not construct all or any
portion of the sound wall adjacent to HI Boise's property, HI Boise
waives any claims, damages, causes of action, or rights arising
from or related to the State not constructing all or any portion of
the sound wall adjacent to HI Boise's property, including, but not
limited to, any rights that HI Boise may have to participate in any
sound dampening or decibel reduction activities or projects
undertaken by the State.
Brinkman Aff., at Ex. D. The waiver also states that "[0]ne purpose for the sound wall is to
protect the neighboring properties, including HI Boise's property, from the negative impacts of
sound caused by Interstate 84. HI Boise objects to the construction of the sound wall adjacent to
its property ...." Id.
Given the acknowledged purpose of the sound wall, the objection to the sound wall by HI
Boise, and the comprehensive language of the waiver, HI Boise is barred from asserting business
or severance damages based on increased noise from Interstate 84 after the Project.
V. CONCLUSION
Based on the foregoing, lTD respectfully requests that the Court enter partial summary
judgment dismissing HI Boise's claims for damages based on denial or limitation of access and
norse.
Respectfully submitted this 2nd day of March, 2010.
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HI BOISE, LLC, a Delaware limited liability
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REGISTRATION SYSTEMS, INC., a Delaware
corporation,
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Case No. CV OC 0903179
NOTICE OF HEARING ON
PLAINTIFF lTD'S MOTION FOR
PARTIAL SUMMARY JUDGMENT
NOTICE IS HEREBY GIVEN THAT the hearing on PlaintiffIdaho Transportation
Department's Motion for Partial Summary Judgment is set for March 31, 2010, at 3:00 p.m., or
as soon thereafter as counsel may be heard, before the Honorable Ronald J. Wilper, located at
200 West Front Street, Boise, Idaho 83702.
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STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC, a Delaware limited
liability company and MORTGAGE
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SYSTEMS, INC., a Delaware corporation,
Defendants.
Case No. CV OC 0903179
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
counsel that a copy of PLAINTIFF'S THIRD SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION AND FIRST SET OF REQUESTS FOR ADMISSION
TO DEFENDANT HI BOISE, LLC was served on all parties, along with a copy of this Notice,
on the date and in the manner indicated on the Certificate of Service below.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC, a Delaware limited liability
company and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.
Case No. CV OC 0903179
AMENDED NOTICE OF HEARING
ON PLAINTIFF lTD'S MOTION FOR
PARTIAL SUMMARY JUDGMENT
NOTICE IS HEREBY GIVEN THAT the hearing on Plaintiff Idaho Transportation
Department's Motion for Partial Summary Judgment that was previously set for March 31, 2010
at 3:00 p.m. is now set for May 26, 2010, at 3:30 p.m., or as soon thereafter as counsel may be
heard, before the Honorable Ronald J. Wilper, located at 200 West Front Street, Boise, Idaho
83702.
AMENDED NOTICE OF HEARING ON PLAINTIFF lTD'S MOTION FOR PARTIAL
SUMMARY JUDGMENT - 1
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DATED this 15th day of March, 2010.
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Fredric V. Shoemaker
GREENER BURKE SHOEMAKER P.A.
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REG[STRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.
Case No. CV OC 0903179
DEFENDANT HI BOISE,





DEMAND FOR JURY TRIAL
Defendant !I[ Boise. LLe. a Delaware limited liability company, ("HI Boise"), by and
through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., move this Court for
an Order Granting Defendant HI Boise, LLC's Motion to File Amended Answer to Plaintiffs
DEFENDANT HI BOISE, LLC'S MOTION TO FILE AMENDED ANSWER TO AMENDED
COMPLAINT FOR CONDEMNATION, COUNTERCLAIM AND DEMAND FOR JURY TRIAL
- 1 324677 19106-00]
000472
   I    
       
    
     
      
   
   
   
  
ll (~grecnerla\v.com 
      
 I    
  
  
         
            
I I    I  II  
I   
r  
 
       
    
I      
 
 
     
   
    
   
   
 
  
    
kn  I I  C           
              
  C             
           
         
  -001 
- -
Amended Complaint for Condemnation, Counterclaim and Demand for Jury Trial, in the form
attached hereto as Exhibit "A."
This motion is based upon Defendant's memorandum In support filed concurrently
herewith and the record in this matter.
DATED THIS _'1~y of March, 2010.
By__-+-
Fredri V. Shoemaker
Thoma .J Lloyd III
Attorneys for Defendant HI Boise, LLC
CERTIFICATE OF SERVICE
~
I HEREBY CERTIFY that on the~ day of March, 2010, a true and correct copy
of the foregoing was served upon the following:
Mary V. York
Steven C. Bowman
I lolland & Hart LLP
101 S. Capitol Blvd., Ste. 1400
P. O. Box 2527
Boise.ID 8370] -2527
/.1 ttorneys for Plaint iff/Counter-Defendant]
Mortgage Electronic Registration Systems, Inc.
1R1R Library Street. Suite 300
Reston. VA 90190
IDefendant /
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Fredric V. Shoemaker, ISB No. I687
Thomas J. Lloyd III, ISB # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law
950 W. Bannock Street, Suite 900
Boise, Idaho 83702
Telephone: (208) 319-2600
Facsimile: (208) 319-260 I
Email: fshoemaker@greenerlaw.com
tIlovdrcfigreenerlaw.com
Auorncvs for Defendant III Boise, LLC
IN TIll·: DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.





DEMAND FOR JURY TRIAL
COMI~S NOW Defendant HI Boise, LLC, a Delaware limited liability company, CHI
130isL'··). by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., and
tor its Amended Answer to Plaintiffs Amended Complaint, dated August 6, 2009, ("Amended
Complaint"), admit, deny and allege as follows:
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
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HI Boise denies all allegations of the Amended Complaint not specifically admitted
herein.
SPECIFIC ADMISSIONS AND DENIALS
1. In response to the allegations in Paragraph I of the Amended Complaint, HI Boise
admits that it owns real property located in Ada County, Idaho, and that Plaintiff has indicated
its desire to condemn real property owned by HI Boise located in Ada County, Idaho. As to any
other allegations set forth in Paragraph I of Plaintiffs Amended Complaint, HI Boise is without
knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
2. In response to Paragraph II of Plaintiffs Amended Complaint, HI Boise admits
that Plaintiff has those statutory powers conferred in Idaho Code Section 40-301, et seq. HI
Boise denies the allegations set forth in paragraph II of Plaintiffs Amended Complaint to the
extent such allegations conflict with, or outside the scope of such statutory authority.
:\ In response to the allegations in Paragraph III of the Amended Complaint, HI
Boise admits that pursuant to this Court's Order of Possession dated June 17,2009 the Court has
ruled that the taking of the land is necessary for a use authorized by law. As to all other
allegations set forth in Paragraph III of Plaintiffs Amended Complaint, HI Boise is without
knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and. therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COl'yrERCLAIM AND DEMAND FOR JURY TRIAL - 2
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4. In response to Paragraph IV of Plaintiffs Amended Complaint, HI Boise is
without knowledge or information sufficient to form a belief as to the truth of the allegations set
forth therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
5. In response to the allegations in Paragraph V of the Amended Complaint, HI
Boise admits that pursuant to this Court's Order of Possession dated June 17,2009 the Court has
ruled that Plaintiff attempted in good faith to purchase the real property from Defendant. As to
all other allegations set forth in Paragraph V of Plaintiffs Amended Complaint, HI Boise denies
the allegations.
6. In response to Paragraph VI of Plaintiff s Amended Complaint, HI Boise is
without knowledge or information sufficient to form a belief as to the troth of the allegations set
forth therein and. therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
7. In response to Paragraph VII of Plaintiffs Amended Complaint, HI Boise is
without knowledge or information sufficient to form a belief as to the truth of the allegations set
forth therein and. therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
8. In response to Paragraph VIII of Plaintiffs Amended Complaint, 1-11 Boise is
without knowledge or information sufficient to form a belief as to the truth of the allegations set
forth therein ami. therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
9. In response to Paragraph IX of Plaintiffs Amended Complaint, HI Boise is
without knowledge or information sufficient to form a belief as to the truth of the allegations set
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 3
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forth therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
10. In response to Paragraph X of Plaintiffs Amended Complaint, HI Boise is without
knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and. therefore. denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
11. HI Boise denies the allegation set forth in Paragraph XI of Plaintiff s Amended
Complaint.
RESPONSE TO PRAYER FOR RELIEF
With respect to Plaintiff's Prayer for Relief in the Amended Complaint, to the extent that
any answer is required, HI Boise denies the allegations contained therein.
DEFENSES
First Defense
To the extent that Plaintiff's Amended Complaint gives rise to a defense pursuant to Rule
1~(h) of the Idaho Rules of Civil Procedure, the Amended Complaint should be dismissed
pursuant thereto.
Second Defense
HI Boise is entitled to recover damages from the Idaho Transportation Department for
any condemnation of its real property and improvements thereon, for any easement across its
real property, any severance damages to the remainder of HI Boise's property and all business
damages HI Boise will incur as a result of the taking, all in an amount to be set forth in the trial
of this action, as determined in accordance with the United States Constitution, the Idaho
Constitution and Idaho Code ~ 7-711, et seq.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 4
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Third Defense
III Boise has been forced to retain the services of Greener Burke Shoemaker P.A. in
order to defend this action, and HI Boise should be awarded its reasonable attorneys' fees, and
costs pursuant to Idaho Code § 7-718 from Plaintiff.
Fourth Defense
HI Boise affirmatively alleges the temporary easements sought to be taken by Plaintiff
arc unlimited and that Plaintiff has not limited the use of those easements in its Amended
Complaint in any way. HI Boise is therefore entitled to be paid for the full fair market value of
the casements based on their unlimited use and to have damages to its remaining property
assessed on that basis.
Fifth Dcfcnse
That the temporary easement described as "Easement 1" is, in addition to being
unlimited, is, in fact, a permanent easement in that the improvements that will remain after the
construction of the Project is completed on HI Boise's property and adjacent to HI Boise's
property will result in Easement 1 remaining and encumbering HI Boise's property on a
permanent basis, consisting of compacted earth, gravel, road base, asphalt and concrete
permanently encumbering the HI Boise's property, with its height varying between
approximately two feet higher than presently existing at the westerly edge of the easement to a
height of one inch or less at the easterly edge of this easement. In addition, Easement 1 is, in
fact. incompletely and inadequately described in the Amended Complaint in that, as a
consequence of the Project and the installation of the casement, it will be necessary and
reasonable to install additional soils, rock and asphalt adjacent and outside of the area described
in the Easement 1 to provide support for the new ramp which will be constructed in the
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COM]>LAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 5
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Easement 1. HI Boise has not fully and finally determined the extent of the consequences of the
construction of Easement 1 and what additional improvements or accommodations will need to
be made. will make that determination upon the Plaintiffs completion of the Project, and
rcscr. cs the right to amend its answer. this affirmative defense, and any counterclaim until that
t i11K'.
Sixth Defense
That the driveway on and the access adjacent to HI Boise's property which provide the
primary means of vehicular and pedestrian access to and from the Vista Avenue right-of-way,
namely between Station 24+58.10 to Station 28+09.03 exist pursuant to the express permission,
agreement and consent provided by Plaintiff, then acting under the Idaho Board of Highway
Directors for the State of Idaho pursuant to an express reservation set forth in Corporation
Warranty Deed, dated August 23,1967 and recorded as Instrument No. 751203, records of Ada
County, Idaho, naming Ken Hills Investment Co. as Grantor and the Idaho Board of Highway
Directors as Grantee. and a Corporation Quit Claim Deed, dated August 23, 1967 and recorded
as instrument No. 751202. records of Ada County. Idaho, naming Great Western Investment Co.
as Grantor and the Idaho Board of Highway Directors as Grantee. The Project will eliminate and
take this access easement and driveway and the rights owned by HI Boise as the successor in
interest to said Grantors, as named in the two deeds, will relocate the access and driveway
approximately 7-feet east, 6-inches further north, and 2-feet higher than the driveway access
easement agreed to and currently enjoyed by HI Boise. These actions constitute a taking of the
driveway easement and access and HI Boise's rights under the deeds and express permission
given by Plaintiffto HI Boise to permanently construct and locate its driveway access and access
casement in its present location. In addition, the new driveway and access that Plaintiff proposes
DEFE'IDANT HI BOISE, LLC'S AMF:NDED ANSWER TO AMENDED COMPLAINT,
COL:\TERCLAIM AND DEMAND FOR JURY TRIAL - 6
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to construct for the Project will not be accompanied by any deed, written or other contractual
guarantee or commitment as to its location, dimensions or existence such that HI Boise's
contractual rights are taken as a result of the Project.
Seventh Defense
The Project, including, without limitation, the expansion of the Vista Avenue right-of-
way width by 14 feet adjacent to HI Boise's property, the increase in traffic, traffic speed, and
the height of Vista Avenue abutting HI Boise's property, including, in particular, the height of
Vista Avenue abutting III Boise's existing deeded access and driveway, together with traffic
control devices. including, without limitation, raised medians, striping, signalization required as
part of the Project, will substantially reduce, ifnot practically eliminate, pedestrian and vehicular
access from Vista Avenue via the existing deeded access driveway.
Eighth Defense
As a result of the Project, the three signs, consisting of a billboard sign, and two lighted
pole signs existing on HI Boise's property and providing notice of the existence of the hotel
facility on HI Boise's property and information to the public and, in particular, vehicular traffic
on Interstate 84 and Vista Avenue, will be obliterated or diminished as a result of the Project
unless the signs are replaced or the height of the signs is increased to be visible to vehicular
traffic. III Boise has incurred and will continue to incur certain costs to replace those signs or
hciuhicn those signs pursuant to its obligation to mitigate its damages under Idaho Code § 7-711,
and is entitled to be compensated for those costs and the resultant additional business damages
and severance damages to HI Boise's property.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED CONIPLAINT,
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Rule 11 Statement
HI Boise has considered and believes that it may have additional defenses, but does not
have enough information at this time to assert additional defenses under Rule 11 0 f the Idaho
Rules of Civil Procedure. HI Boise does not intend to waive any such defenses and specifically
asserts its intention to amend this answer if, pending research and after further discovery, facts
come to light giving rise to such additional defenses.
DEMAND FOR JURY TRIAL
HI Boise hereby respectfully demands a trial by jury of not less than twelve (12) persons
as to all issues of this matter pursuant to Rule 38(b) ofIdaho Rules of Civil Procedure.
COUNTERCLAIM
Independent of the foregoing Amended Answer, Defendant HI Boise, as Counterclaimant
by and through its attorneys of record, Greener Burke Shoemaker P.A., and for its cause of
action against the Plaintiff/Counter-Defendant, the State of Idaho, Idaho Transportation Board
(the ··IID"). and for such counterclaim, states and alleges as follows:
12. HI Boise herein incorporates each and every allegation, statement, defense and
affirmative defense in the foregoing Amended Answer to Plaintiff's Amended Complaint and
Demand for Jury Trial as if set forth fully herein against lTD.
13. HI Boise owns the real property, consisting of approximately 9.15 acres, and
attached hereto as Exhibit A (the "Property").
14. The ITDis lawfully empowered to locate, design, construct and acquire state
highways and associated facilities for the State of Idaho and has the power of eminent domain,
subject to the limiting and qualifying provisions of the Idaho Constitution, Article L Section 14,
and Idaho Code § 7-701. and the United States Constitution.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
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IS. Since HI Boise filed its Answer dated August 13,2009, it has determined through
discovery responses from ITO and otherwise that the lands, improvements, easements, accesses
and other property and contractual rights pertaining to its Property, or appurtenant thereto, will
be taken or damaged on a permanent basis beyond the authority sought and described in the
Complaint, Amended Complaint, or in the Stipulation for Possession and following Order of
Possession.
16. ITD has failed to:
a. Make any good faith offers;
b. Pay just compensation in a timely fashion;
c. Pay the reasonable sum for the taking, condemnation and value of these
additional lands and improvements. as well as the damages for the remainder of the
Property, as required under the United States and Idaho Constitutions. ITO's failure to
condemn these lands and appurtenant interest thereto constitutes a taking by inverse
condemnation.
17. It has been necessary for HI Boise to retain attorneys to represent it in this matter,
and it has agreed to pay its attorneys their reasonable fees, such that the ITO should be required
to pay a reasonable fee to HI Boise for its attorney's fees in this matter, pursuant to Idaho Code §
SX-l lOS. and Idaho caselaw.
PRAYER FOR RELIEF
WI fLREFORE. HI Boise respectfully request that the Court adjudge as follows:
1. That ITO has inversely condemned a portion of HI Boise's Property and has taken
its Property and appurtenances completely and permanently, or damaged them to
such an extent that just compensation is due regardless of the nature of the
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMl>LAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 9
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description set forth in the lTD's Amended Complaint and other pleadings, as HI
Boise shall prove and establish that such additional taking and damage has
occurred.
That the Court determine the amount of just compensation due HI Boise by
reason of the direct and indirect condemnation of a portion of its Property and
enter judgment against the lTD for the fair market value of HI Boise's Property.
3. That the Court's determination of just compensation include, without limitation,
business damages, additional and severance damages, together with HI Boise's
costs and attorney's fees.
4. For interest from the date of the issuance of the Summons being February 19,
2009.
5. That the Court grant HI Boise such other and further relief as may be just and
equitable under the circumstances.
DATED TIllS _.~. day of March. 2010.
GREENER BURKE SHOEMAKER P.A.
By _
Fredric V. Shoemaker
Thomas 1. Lloyd III
Attorneys for Defendant HI Boise, LLC
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
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CERTIFICATE OF SERVICE
I HEREB Y CERTIFY that on the __ day of March, 2010, a true and correct copy
of the foregoing was served upon the following:
Mary V. York
Steven C. Bowman
Holland & Hart LLP
101 S. Capitol Blvd., Ste. 1400
P. O. Box 2527
Boise, ID 83701-2527
!Attorneysfor Plaintiff/Counter-Defendant]
'\ lortgagc Electronic Registration Systems. Inc.
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A parcel of I.Dd loclted In the Northwest Qu.ner 01 Section 27 .Dd t'e North.... Quarter
of lIIe Nonbelst QUlrter Secdoa %8, TOWDIblp 3 Non'" Raal' 2 East, Boise Merldlln"
Boise, Ad.C...t". Idabo, more partlculu1y described .. followsl
BEGINNING at tbe North 1/16 Corner common to Illd SeetIoas 27 .nd 28, aid polat also
belllI on tbe Nortberly rleht-Gf..wIY line 01laterst.te U from which tbe Qu.rter com_II"
COllllJIC)n to .aId SeedOD.1-' I.d 28bean
South OOez6'24" Ea5t 13U.1S reet; tbenco "oDI ••ld Nortbeaty rl&bt-of.wa)' IIDe
Nortb 43·24'22" West 243.37feet; tbenee coatlnaln, .lon,slleI Nortbertr rJaht-of.w.,' Uae
North 65·...7'20" West 132.33 feef; thence contbtuID••lon,HId Northerly .....t-or.w." u••
North 12°""'36" East 206.0CHeet to. polat on tbe Eut.-ly rI.ht-or-wa)' liD' ofSouthVllta
Avenue; tb.uet! Iloalsald Ea.terly rlght-of-w.y Uae
North 72-07'50" West 30.00 feet; thence coatlnu'D. alonl Hid Jtuttrly r.ht-of.w.y
North lSOSS'30" East 137.20 feet; tllenee leavlaasald .........,-,....y n.e .
Sout' c;oo"7'00" 1ut143.37 feets thence
Nortb IS-18'00" Eall lSO.oofeet to I point on tb. Southerly rllllt-of-wlY .ba. of.East
Suarl.. Rim Ro.d; tb.co .lonC'ald Seatb.rly ......-of..w.y II••
South 60°47'00" Rut 309.76feet to •. polnt on th. Westerly bonDdary IIDe ofG.vbu'
SUllriseRim Addition IIIflied III Book 12ofPI.ts.t Page 727, records or Adl County
Idaho; thence .Ionl uld Westerly boundal')' line
Soutb OOon'14" Rut 478.49feet to tbe Soatbweat corn.r ofLot ...5 of .ald GIvins' Buarlse
Rim Addition; thence Iiong the Soutberly boundlry ODe .f....d Lot 4C5
South 89°17'45" EI" 150.00 feet to I point on tbe Westerly rlgbt-of-w.y Uneof South Apple
Blossom L.De, nJdpolnt Ilso being tbe Southeast eeraer of...Jd 'Lot 4C5; tbea« aloDe 'lald
Westerl" rlJbt-of.wlY Uae
Soutlt 00°28'20" West 40.00 Ieee to I point on tbe Southerly rlglat-or.wa)' U.e ol'Em
Wrlpt Street; theDce .Ionauld Soutlaerly rlglat-of-w.y IlDe
South 894'17'45" Eut 309M feet to a point oa tbe Westerly bouadary UneofraDama P....k.
SUbcllvlsloa III niH 'In Book 46 01 PI.tlat 'ac' 3'742, record••rAda CoaDCY, Idaho; tIl••ee
alobl IIId Westerly boDndary Ua.
South 00-31 '21" West JI0;,OS feet; tleace coatha.l.a .101ll...Id WeiterIy boUDdlry lIae, .
South 00029'SoC" West 110.25 feet to • point on tbe Nortberly rllltt~f.w.yUae GUalnlate
84; theaee alonl '11d Northerly rl&ht-or·WIIY line tbe roUowlD& (Oanes aDd dlstallee;
Non.. 66-"'57" West 269.66 feet; tbeace
North sco58'4C6" West 304.43 feet. tbellcl'
'Nortb ""-22'10" West 233.61 feet totbe POINT Oil BEGINNING.
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Attorneys for Defendant HI Boise, LLC
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
or TI IE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.
Case No. CV OC 0903179
DEFENDANT HI BOISE,
LLC'S MEMORANDUM IN
SUPPORT OF MOTION TO




DEMAND FOR JURY TRIAL
Defendant HI Boise, LLC, a Delaware limited liability company, ("HI Boise"), by and
through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., submits this
Memorandum in Support of its Motion to File an Amended Answer to Plaintiffs' Amended
Complaint for Condemnation. Counterclaim and Demand for Jury Trial.
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO FILE
AMENDED ANSWER TO AMENDED COMPLAINT FOR CONDEMNATION,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL -1 324663 19106-001
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INTRODUCTION AND BACKGROUND
Plaintiff the State of Idaho, by and through the Idaho Transportation lTD ("lTD"),
pursuant to stipulation between the IfD's attorney, and predecessor counsel for HI Boise, the
[1'1) Ii led its Amended Complaint on August 6, 2009. HI Boise filed its Answer to Amended
Complaint and Demand for Jury Trial on August 13,2009. On October 6,2009, the undersigned
and predecessor counsel for HI Boise tiled a Stipulation for Substitution of Counsel.
Prior to the Substitution of Counsel, HI Boise conducted no formal discovery. Since
then. HI Boise and the lTD agreed to have a bifurcated trial, and on December 22,2009, the
Court entered an Amended Order Setting Matter for Trial. More importantly, since November
2009, HI Boise has learned, through discovery and otherwise, that lTD's Amended Complaint,
including the exhibits that contain legal descriptions of the purported take, do not adequately and
completely describe the actual property. property rights and contract rights, that will be taken or
damaged as a result of' the Project described in the Amended Complaint.
The decision to permit the tiling of amended pleadings is left to the sound discretion of
the trial court. IRCP 15(a). Jones. v Watson, 98 Idaho 606, 570 P.2d 284 (1977). However, the
Idaho Supreme Court has long held that the interest of justice requires that trial courts should
" ... favor liberal grants of leave to amend a complaint." Hines v. Hines, 129 Idaho 847 at 851,
934 P.2d 20 (1997). The facts that HI Boise has discovered warrant the application of this liberal
standard to HI Boise's motion.
As an example, HI Boise has determined that two deeds that were recorded on HI Boise's
Property in 1967 and executed by HI Boise's predecessor in interest and accepted by ITD's
predecessor. describe access easements reserved which were later built upon and accepted by
ITf). lorming an apparent agreement as to the exact location and dimension of that access and
driveway casement onto Vista Avenue.
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO FILE
AMENDED ANSWER TO AMENDED COMPLAINT FOR CONDEMNATION,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 2 324663 19106-001
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Finally. an examination of ITD's plans. drawings and traffic studies obtained through
discovery. with the assistance of its expert traffic engineer, have caused HI Boise to believe that
the construction of the Project will eliminate, or at least substantially reduce, the ability of
pedestrian and vehicular traffic to access HI Boise's property from Vista Avenue. As a result, HI
Boise has tiled its proposed Amended Answer to Plaintiffs' Amended Complaint for
Condemnation. Counterclaim and Demand for Jury Trial ("Amended Answer"). The body of the
Amended Answer substantially conforms to the Answer filed by predecessor counsel for HI
Boise on August 13,2009, but includes additional affirmative defenses and a counterclaim which
describe the additional lands and property rights taken and impacted by this condemnation that
are not acknowledged as taken or damaged by ITD in its Amended Complaint.
The taking of the access right and resulting driveway expressly permitted by ITD, as well
as till' practical obliteration ofsignagc, is substantial and certainly not de minimus. Accordingly,
all ill\ crsc condemnation action, brought by way of a counterclaim, is entirely appropriate. "An
inverse condemnation action is an eminent domain proceeding initiated by the property owner
rather than the condemnor." Covington v. Jefferson County, 137 Idaho 777, 780, 53 P.3d 828,
831 (2002). "In order to support a claim for inverse condemnation, the action must be: (l)
instituted by a property owner who (2) asserts that his property, or some interest therein, has
been invaded or appropriated (3) to the extent of the taking, (4) but without due process of law,
and (5) without payment ofjust compensation." Jd.
As a result, a defendant in a condemnation action may raise a counterclaim for inverse
condemnation only with respect to land or property rights taken by the government beyond that
expressly sought in the eminent domain action itself. State v. Armstrong, 779 So. 2d 1211,1214-
1) (Ala. 2(00): City of Law Ve;.;as Downtown Redevelopment Agency v. Pappas, 76 P.3d 1, 15
(Nev. 2003): 29ACJS Eminent Domain § 326.
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO FILE
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COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 3 324663 19106-001
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Although there is also contrary authority, the Idaho Supreme Court has long held that
access to a public way is one of the incidents of ownership of land bounding thereon, and that
right is appurtenant to the land. Continental Oil Co. v. City ofTwin Falls, 49 Idaho 89,286 P.
353,359 (1930); Farris v. City ofTwin Falls, 81 Idaho 583, 596-87, 347 P.2d 996, 998 (1959);
Johnston v. Boise City, 87 Idaho 44, 51, 390 P.2d 291, 294 (1964). It is a vested right which the
property owner cannot be deprived without just compensation. /d.
Further. the Idaho Supreme Court has recognized that "[tjhe authorities are almost
universally in agreement that the measure of damages for the destruction or impairment of a right
or access to a highway upon which the property of an owner abuts is the difference between the
fair market value of the property immediately before the taking, and fair market value of the
property immediately after the destruction or impairment of the access." Lobdell v. State ex reI.
lTD ofHighway Directors, 89 Idaho 559, 564, 407 P.2d 135, 137 (1965). "The basis of the
damages awarded is not the value of the right of access to the highway, but rather the difference
in the value of the property before and after the destruction or impairment of the access, and this
in turn is based upon the highest and best use to which the land involved is suitable before and
after the taking. /d. (citations omitted).
The Idaho Supreme Court has also recently recognized that just compensation damages
are due for the taking of a contractual right or other intangible. In Coeur d'Alene Garbage
Service 1'. City ofCoeur d'Alene, 114 Idaho 588,759 P.2d 879 (1988), a City's annexation of
areas in which a garbage company operated its business, resulting in the exclusion of the garbage
company's license to do business due to the city's exclusive service contract with a competitor,
was held to be a taking entitling the garbage company to just compensation under the Idaho State
Constitution. The garbage company's license from the health district granted it lawful authority
to provide garbage collection service in areas annexed prior to annexation and no evidence
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO FILE
AMENDED ANSWER TO AMENDED COMPLAINT FOR CONDEMNATION,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 4 324663 19106-001
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indicated that excluding the garbage company from annexed areas further preserved health in
those areas. Id. The rights discussed in Coeur d 'Alene are very similar to the rights detailed in
the two deeds.
STANDARD FOR AMENDING COMPLAINT
HI Boise, in this case, does not merely seek more damages, usually characterized as
"severance damages" to the remaining lands, but instead, monetary damages for property and
property rights beyond that which will be taken or assertedly taken by the condemnor.
This right to a counterclaim exists, independent of and in addition to HI Boise's
previously expressed claim for actual damages and severance damages for the lands not
physically taken or occupied as set out in the ITO's pleadings that predated the Amended
Complaint.
CONCLUSION
Therefore, based upon the foregoing and well-understood legal principles and standards,
I II Boise is entitled to file an answer asserting additional affirmative defenses, bring a
counterclaim for inverse condemnation, with all of the consequent incidents flowing from that
required claim, including its request for attorney fees.
DATED THIS D ~ of March, 2010.
By ---+-
Fredric . Sh emaker
Thomas J. " iyd 1II
Attorneys for Defendant HI Boise, LLC
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CERTIFICATE OF SI:RVICE
I HEREBY CERTIFY that on the 0ay of March, 2010, a true and correct copy
of the foregoing was served upon the following:
Mary V. York
Steven C. Bowman
Holland & Hart LLP
101 S. Capitol Blvd., Ste. 1400
P. O. Box 2527
Boise,ID 83701-2527
[Attorneysfor Plaintiff/Counter-Defendant]
Mortgage l.lcctronic Registration Systems, Inc.
I X18 Library Street. Suite 300
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Attorneys for Defendant HI Boise, LLC
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
IkfCndants.
Case No. CY OC 0903179
NOTICE OF HEARING ON
DEFENDANT HI BOISE,





DEMAND FOR JURY TRIAL
PLEASE TAKE NOTICE that Defendant J-II Boise, LLC, a Delaware limited liability
company, ("HI Boise"), by and through its undersigned counsel of record, Greener, Burke,
Shoemaker P.A., will bring on for hearing their Motion to File Amended Answer to Plaintiffs'
Amended Complaint for Condemnation, Counterclaim and Demand for Jury Trial on the 3151 day
NOTICE OF HEARING ON DEFENDANT HI BOISE, LLC'S MOTION TO FILE AMENDED
ANSWER TO AMENDED COMPLAINT FOR CONDEMNAnON, COUNTERCLAIM AND
DEMAND FOR JURY TRIAL - 1 324693 19106-00)
000492
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or March. 2010. at the hour of 3:00 p.m., or as soon thereafter as the matter may come on for
hearing before the Honorable Ronald J. Wilper, located at 200 West Front Street, Boise, Idaho.
DATED THIS h ~ay of March, 2010.
CERTIFICATE OF SERVICE
J JIEREBY CERTIFY that on the 11 ~ay of March, 2010, a true and correct copy
01' the foregoing was served upon the following:
Mary V. York
Steven C. Bowman
I lolland & Hart LLP
101 S. Capitol Blvd., Ste. 1400







Mortgage Electronic Registration Systems, Inc.











NOTICE OF HEARING ON DEFENDANT HI BOISE, LLC'S MOTION TO FILE AMENDED
ANSWER TO AMENDED COMPLAINT FOR CONDEMNATION, COUNTERCLAIM AND
DEMAND FOR JURY TRIAL - 2 324693 19106-001
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Fredric V. Shoemaker, ISB No. 1687
Thomas J. Lloyd III, ISB # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law





Attorneys for Defendant HI Boise. LLC
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




I" BOISE. LLC.. a Delaware limited liability
company. and MORTGAGE ELECTRONIC
RFCJISTRATION SYSTEMS, INC., a Delaware
corporation.
Defendants.
Case No. CV OC 0903179
NOTICE OF FILING
PLEASE TAKE NOTICE that Exhibit A of Defendant HI Boise, LLC's Motion to File
Amended Answer to Amended Complaint for Condemnation, Counterclaim and Demand for
Jury Trial, which was filed on March 17, 20 I0, should be substituted with Exhibit A attached
hereto and incorporated herein.
NOTreF: OF FILING - 1 3:24883 19106-00!
000494
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I HEREB Y CERTIFY that on the __ day of March, 2010, a true and correct copy
of the foregoing was served upon the following:
Mary V. York
Steven C. Bowman
I Iolland & Hart LLP
101 S. Capitol Blvd., Ste. 1400
P. O. Box 2527
Hoisc. ID 83701-2527
1.IIIOme).\ [or Plaint iff/( 'ounter-Defendunt]
Mortgage Electronic Registration Systems, Inc.
















  ___       
   
   
 
                 
        
   
   
 Toll     
 .     
.    
l~oisl.'    
j.lllorney,  fe)1" fJl i l Y la-Def a l] 
     
     
   
 ] 
   
  
   
 l 
   
  
   
 
   
      
Fredric V. Shoemaker, ISS No. 1687
Thomas 1. Lloyd III, ISB # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law
950 W. Bannock Street, Suite 900
Boise, Idaho 83702
Telephone: (208) 319-2600
Facsimile: (208) 319-260 I
Email: fshoemaker@greencrlaw.com
t110vd(~greenerlaw .com
Attorneys for Defendant HI Boise, LLC
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.





DEMAND FOR JURY TRIAL
COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI
Boise"). by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., and
for its Amended Answer to Plaintiffs Amended Complaint, dated August 6, 2009, ("Amended
Complaint"), admit, deny and allege as follows:
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 1
EXHIBIT
000496
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HI Boise denies all allegations of the Amended Complaint not specifically admitted
herein.
SPECIFIC ADMISSIONS AND DENIALS
1. In response to the allegations in Paragraph I of the Amended Complaint, HI Boise
admits that it owns real property located in Ada County, Idaho, and that Plaintiff has indicated
its desire to condemn real property owned by HI Boise located in Ada County, Idaho. As to any
other allegations set forth in Paragraph I of Plaintiffs Amended Complaint, HI Boise is without
knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
2. In response to Paragraph II of Plaintiffs Amended Complaint, HI Boise admits
that Plaintiff has those statutory powers conferred in Idaho Code Section 40-301, et seq. HI
Boise denies the allegations set forth in paragraph II of Plaintiffs Amended Complaint to the
extent such allegations conflict with, or are outside the scope of such statutory authority.
3. In response to the allegations in Paragraph III of the Amended Complaint, HI
Boise admits that pursuant to this Court's Order of Possession dated June 17, 2009 the Court has
ruled that the taking of the land is necessary for a use authorized by law. As to all other
allegations set forth in Paragraph III of Plaintiffs Amended Complaint, HI Boise is without
knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COlJNTERCLAIM AND DEMAND FOR JURY TRIAL - 2
000497
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4. In response to Paragraph IV of Plaintiffs Amended Complaint, HI Boise is
without knowledge or information sufficient to form a belief as to the truth of the allegations set
forth therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
5. In response to the allegations in Paragraph V of the Amended Complaint, HI
Boise admits that pursuant to this Court's Order of Possession dated June 17,2009 the Court has
ruled that Plaintiff attempted in good faith to purchase certain real property from Defendant. As
to all other allegations set forth in Paragraph V of Plaintiffs Amended Complaint, HI Boise
denies the allegations.
6. In response to Paragraph VI of Plaintiffs Amended Complaint, HI Boise admits
that the property or property rights sought to be condemned are part of a larger parcel, and that
Parcel 105, as described in Plaintiffs Complaint, is the same as the real property described on
Exhibit A to HI Boise's counterclaim.
7. In response to Paragraph VII of Plaintiffs Amended Complaint, HI Boise admits
only that some, but not all, of the property sought to be condemned is now surveyed, located and
shown upon the official plat of 1-84, Vista Avenue Interchange, Project No. A009(818), etc.
8. In response to Paragraph VIII of Plaintiffs Amended Complaint, HI Boise IS
without knowledge or information sufficient to form a belief as to the truth of the allegations set
forth therein and. therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
9. In response to Paragraph IX of Plaintiffs Amended Complaint, HI Boise admits
that Plaintiff has issued an Order of Condemnation from the property described on Plaintiffs
Amended Complaint.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 3
000498
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10. In response to Paragraph X of Plaintiffs Amended Complaint, HI Boise denies
the same as the south end and north end of the Station Numbers of Vista Avenue, including
those Station Numbers therein identified, are an inadequate and incomplete basis for describing
the limits of the taking.
1I. I II Boise admits only that it is necessary to condemn the lands described in
Exhibit A and B to Plaintiffs Amended Complaint, but deny that Plaintiffs Amended
Complaint contains a complete description of the lands and property rights that Plaintiff is
taking.
RESPONSE TO PRAYER FOR RELIEF
With respect to Plaintiff's Prayer for Relief in the Amended Complaint, to the extent that
any answer is required, HI Boise denies the allegations contained therein.
DEFENSES
First Defense
To the extent that Plaintiffs Amended Complaint gives rise to a defense pursuant to Rule
I~(h) or the Idaho Rules of Civil Procedure, the Amended Complaint should be: dismissed
pursuant thereto.
Second Defense
HI Boise is entitled to recover damages from the Idaho Transportation Department for
any condemnation of its real property and improvements thereon, for any easement across its
real property, any severance damages to the remainder of HI Boise's property and all business
damages HI Boise will incur as a result of the taking, all in an amount to be set forth in the trial
of this action, as determined in accordance with the United States Constitution, the Idaho
Constitution and Idaho Code § 7-711, et seq.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 4
000499
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Third Defense
HI Boise has been forced to retain the services of Hawley Troxell Ennis & Hawley LLP
and Greener Burke Shoemaker P.A. in order to defend this action, and HI Boise should be
awarded its reasonable attorneys' fees, and costs pursuant to Idaho Code § 7-718 from Plaintiff.
Fourth Defense
HI Boise affirmatively alleges the temporary easements sought to be taken by Plaintiff
arc unlimited and that Plaintiff has not limited the use of those easements in its Amended
Complaint in any way. III Boise is therefore entitled to be paid for the full fair market value of
the casements based on their unlimited use and to have damages to its remaining property
assessed on that basis.
Fifth Defense
That the temporary easement described as "Easement 1", in addition to being unlimited.
is, in fact, a permanent easement in that the improvements that will remain after the construction
of the Project is completed on HI Boise's property and adjacent to HI Boise's property will result
in Easement 1 remaining and encumbering HI Boise's property on a permanent basis, consisting
of compacted earth, gravel, road base, asphalt and concrete permanently encumbering the HI
Boise's property, with its height varying between approximately two feet higher than presently
existing at the westerly edge of the Easement 1 to a height of one inch or less at the easterly edge
of this casement. In addition, Easement 1 is, in fact, incompletely and inadequately described in
the Amended Complaint in that, as a consequence of the Project and the installation of the
easement, it will be necessary and reasonable to install additional soils, rock and asphalt adjacent
and outside of the area described in the Easement 1 to provide support for the new ramp which
will be constructed in the Easement I. HI Boise has not fully and finally determined the extent
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COM]>LAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 5
000500
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of the consequences of the construction of Easement 1 and what additional improvements or
accommodations will need to be made. HI Boise will make that determination upon the
Plaintiff's completion of the Project, and reserves the right to amend its answer, this affirmative
defense, and any counterclaim until that time.
Sixth Defense
That the driveway on and the access adjacent to HI Boise's property adjoining the Vista
Avenue right-of-way which provide the primary means of vehicular and pedestrian access to and
from HI Boise's property, namely between Station 24+58.10 to Station 25+09.03, exist pursuant
to the express permission, agreement and consent provided by Plaintiff, then acting under the
Idaho Board of Highway Directors for the State of Idaho, pursuant to an express reservation set
forth in Corporation Warranty Deed, dated August 23, 1967 and recorded as Instrument No.
751203, records of Ada County, Idaho, naming Ken Hills Investment Co. as Grantor and the
Idaho Board of Highway Directors as Grantee, and a Corporation Quit Claim Deed, dated
August 23. ]967 and recorded as Instrument No. 751202, records of Ada County, Idaho, naming
Great Western Investment Co. as Grantor and the Idaho Board of Highway Directors as Grantee.
Thc Project will eliminate and take this access easement and driveway and the rights owned by
!-II Boise as the successor in interest to said Grantors, as named in the two deeds, will relocate
the access and driveway approximately 7-feet east, 6-inches further north, and 2-feet higher than
the driveway access easement agreed to and currently enjoyed by HI Boise. These actions
constitute a taking of the driveway easement and access and HI Boise's rights under the deeds
and express permission given by Plaintiff to HI Boise to permanently construct and locate its
driveway access and access easement in its present location. In addition, the new driveway and
access that Plaintiff proposes to construct for the Project will not be accompanied by any deed.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMltLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 6
000501
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written or other contractual guarantee or commitment as to its location, dimensions or existence
such that HI Boise's contractual rights are taken as a result of the Project.
Seventh Defense
The Project, including, without limitation, the expansion of the Vista Avenue right-of-
way width by 14 feet adjacent to HI Boise's property, the increase in traffic, traffic speed, and
the height of Vista Avenue abutting HI Boise's property, including, in particular, the height of
Vi sta Avenue abutting HI Boise's existing deeded access and driveway, together with traffic
control devices that have or will be constructed as result of the Project, including, without
limitation, raised medians, striping, signalization required as part of the Project, and Plaintiffs
execution or the Cooperative Agreement with Ada County Highway District dated April 10,
2009, will substantially reduce, if not practically eliminate, pedestrian and vehicular access from
Vista Avenue via the existing deeded access and driveway.
Eighth Defense
As a result of the Project, the three signs, consisting of a billboard sign, and two lighted
pole signs existing on HI Boise's property and providing notice of the existence of the hotel
facility on HI Boise's property and information to the public and, in particular, vehicular traffic
on Interstate 84 and Vista Avenue, will be obliterated or diminished as a result of the Project
unless the signs are replaced or the height of the signs is increased to be visible to vehicular
traffic. III Boise has incurred and will continue to incur certain costs to replace those signs or
heighten those signs pursuant to its obligation to mitigate its damages under Idaho Code § 7-711,
and is entitled to be compensated for those costs and the resultant additional business damages
and severance damages to HI Boise's property.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 7
000502
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Rule 11 Statement
HI Boise has considered and believes that it may have additional defenses, but does not
have enough information at this time to assert additional defenses under Rule 11 of the Idaho
Rules 01' Civil Procedure. I II Boise docs not intend to waive any such defenses and specifically
asserts its intention to amend this answer if, pending research and after further discovery, facts
come to light giving rise to such additional defenses.
DEMAND FOR JURY TRIAL
HI Boise hereby respectfully demands a trial by jury of not less than twelve (12) persons
as to all issues of this matter pursuant to Rule 38(b) ofIdaho Rules of Civil Procedure.
COUNTERCLAIM
Independent of the foregoing Amended Answer, Defendant HI Boise, as Counterclaimant
bv and through its attorneys of record, Greener Burke Shoemaker P.A., and for its cause of
action against the Plaintiff/Counter-Defendant, the State of Idaho, Idaho Transportation Board
(the "llD"). and for such counterclaim. states and alleges as follows:
12. HI Boise herein incorporates each and every allegation, statement, defense and
affirmative defense in the foregoing Amended Answer to Plaintiffs Amended Complaint and
Demand for Jury Trial as if set forth fully herein against lTD.
13. HI Boise owns the real property, consisting of approximately 9.15 acres, and
attached hereto as Exhibit A (the "Property").
14. The lTD is lawfully empowered to locate, design, construct and acquire state
highways and associated facilities for the State of Idaho and has the power of eminent domain,
subject to the limiting and qualifying provisions of the Idaho Constitution, Article 1, Section 14,
and Idaho Code § 7-70 I, and the United States Constitution.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 8
000503
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15. Since HI Boise filed its Answer dated August 13, 2009, it has determined through
discovery responses from lTD and otherwise that the lands, improvements, easements, accesses
and other property and contractual rights pertaining to its Property, or appurtenant thereto, will
be taken or damaged on a permanent basis beyond the authority sought and described in the
Complaint, Amended Complaint, or in the Stipulation for Possession and following Order of
Possession.
16. lTD has failed to:
a. Make any good faith offers;
b. Pay just compensation in a timely fashion;
c. Pay the reasonable sum for the taking, condemnation and value of these
additional lands, improvements, appurtenances and property rights, as well as the
damages for the remainder of the Property, as required under the United States and Idaho
Constitutions. lTD's failure to condemn these lands, improvements, appurtenances and
property rights. constitutes a taking by inverse condemnation.
17. It has been necessary for HI Boise to retain attorneys to represent it in this matter,
and it has agreed to pay its attorneys their reasonable fees, such that the lTD should be required
to pay a reasonable fee to HI Boise for its attorney's fees in this matter, pursuant to Idaho Code §
5X-I 105. and Idaho caselaw.
J>RAYER FOR RELIEF
WHEREFORE, HI Boise respectfully request that the Court adjudge as follows:
1. That lTD has inversely condemned a portion of HI Boise's Property and has taken
its Property improvements, appurtenances and property rights, completely and
permanently, or damaged them to such an extent that just compensation is due
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 9
000504
.               
  )Oo           
              
                
             
 
.     
      
        
             
           
               
          
 ,       
                 
                  
                    
:'i -II OS.    
    
           
I.               
         
             
         
lJ        
regardless of the nature of the description set forth in the ITO's Amended
Complaint and other pleadings, as HI Boise shall prove and establish that such
additional taking and damage has occurred.
2. That the Court determine the amount of just compensation due HI Boise by
reason of the direct and indirect condemnation of a portion of its Property and
enter judgment against the lTD for the fair market value of HI Boise's Property.
3. That the Court's determination of just compensation include, without limitation,
business damages, additional and severance damages, together with HI Boise's
costs and attorney's fees.
4. For interest from the date of the issuance of the Summons being February 19,
2009.
5. That the Court grant HI Boise such other and further relief as may be just and
equitable under the circumstances.
DATED THIS __ day of March, 2010.
GREENER BURKE SHOEMAKER P.A.
By _
Fredric V. Shoemaker
Thomas 1. Lloyd III
Attorneys for Defendant HI Boise, LLC
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 10
000505
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the __ day of March, 2010, a true and correct copy
of the foregoing was served upon the following:
Mary V. York
Steven C. Bowman
Holland & Hart LLP
101 S. Capitol Blvd., Ste. 1400
P. O. Box 2527
Boise, lD 83701-2527
[Attorneysfor Plaintiff/Counter-Defendant]
Mortgage Electronic Registration Systems, Inc.
1818 Library Street, Suite 300











DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 11
000506
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A parcel or laad loeated fn the Northwest Qu.rter of Seetlon 27 .Ild .be Northeast Quarter
of tile Northeast Quarter Section 28, TOWllllalp 3 Nortb, RaDle 2 East, Boise Meridian,
Bolle, AdaC.uty. Idaho, more p.rtlcularly described u follows.
BEGINNING .t tbe North 1/1(. Comer common to ••Id SeetIoas 27 and 28, said ,olat also
beiDa on the Nortberly .,.ht-of..wlyllne of I.tent.te 84 from "'hleb tbe Qu.rter comer
commOD to .aId SeedOD.27 ••d 28 bean
Soutll OO-Z6'~" East 13J6.B· reet; theDcealoD•••ld Nortlaerly • ..of."I)' Ba.
North 43°2011'22" West 243.37 feef; Cbence eontlaulnl .IoD, ••hI Nortberlf ht-of.wa~'Uae
North 6$047'20" West 132.33 feel; thence eoadJluID••lob'''W North.rty t-of-w.~'U••
North 12°47'36" East206.00'feet to a point on Cbe Euterl)' rI,bt-of-way liD••fSouth"bta
Avu••; CIa'nee .IOIll.ald Ealterly r1pt-of-w.)' Unt
Nortb 72007'50" West 30.00 feet; thence COlltiDUII. aloDI ..ld ~uterly rlcht-of-w.)'
North 15055']0" Eut 137.20 feet; thence lea"'ncsald ""lIt-of-",a)' Une
Sou'h 60047'00" Rut 143.37 feet; thence
Nortb 15·.8'00" 'East 150.00 feet to a poln' on Che Soatherly rllht-or.w.y line of.East
SUDriM Rim Ro.d; tbeaee aloDC'ald Soatberl)' ...."t-of-w.)' n...
Sou'h 6004"00" Rut 309.76 rNt to •. poln' o. the Westerly boDndary line ofC.vbu'
SUDI'II_ Rim AddltloD as flied I. Book U ofPla...t P.go 727, recordl ofAd. County
ldabo; thence .10blsaid Westerly bound• .." Ibte
Soutb OO-U'14" East 418,.., feet to lIle SoICb"•• corner ofLot ..5 of 'aid aaYln.' Sunrise
RJm Addition; CheacealolII the Soutberly bonndary nne ofsaid Lot ..5
South 8'°17'45" East 150.00 ·feet to • point on tbo Westerly rlCbt-or.....y UneofSoutb J~pple
Blossomtue, said pDlnt .Iso belDltbe Southout eeraer of...Id 'Lot "5; tbeDee alOBII;lId
Westerly rl.ht-of.w.y Une
Soutll 00°28'2'" West ....00 reet '0. polnC OD tbe SouCberly rlgbtooo(.".y nae orEut
WripC Street; tbeDce alonc said Soadaerl)' rlClat-of·w.)' line
South 8,.17'..5" Eut 309.68 reet·to • point an the Westerlyboundary IlDe ofPaDam. P'ark
Subdivision u fIIed'lD Book 46 of Pia...t 'ace 37"2, record••rAd. CoaDty,ld.ho; thl~nce
a10.1 laid Wllterl)' boundary Uao
South 00-31'21" West Jl0.08 feel; theace coatlbula. aloll&..Id Wen..-I, bouudilry libel .
South 00029'~" Welt 110.25feet to DpolDC Ollila. Northerly rlC.......f.".y HDe on.tentate
84; Chean .108,.l1d NortherlyI'Iiht-or..wa)' lIae III. foDowlDa COUtlCll ••eI dlltaric:e;
Nort. 66·...'57" West Z69.66 feet; theace
NorCb 54·58'..'" West 3IM.43 feet; Cbeae'
'North ....022'10" West W.61 reec to ·tb. POINT OF BtwINNlNG.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COM]>LAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 12
000507
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lrcdric V. Shoemaker, ISB No. 1687
lhornas J. Lloyd Ill. ISB Ii 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law





Attorneys for Defendant HI Boise, LLC
J. DAVID NAVJ.\FlRO, Cieri;
By ,"";P.;:;LY L!1T:r'1G:'W
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COU1\TTY OF ADA
1'1 II': STATE OF IDAHO, IDAHO
IRANSPORTATION BOARD,
Case No. CV OC 0903179
Plaintiff,
\.
III BOISE, LLC, a Delaware limited liability
company, and MORTGAGE ELECTRONIC






DUCES TECUM OF' JASON
BRINKMAN
Date: March 24, 2010
Time: 9:30 a.m,
YOU ARE HEREBY NOTIFIED that counsel for Defendant HI Boise, LLC (,"Dcfendant")
wil] take the testimony. upon oral examination, of Jason Brinkman, pursuant to the Idaho Rules of
Civ: I Procedure on Wednesday, March 24,2010, beginning at the hour of 9:30 a.m, at the offices
olGrccncr Burke Shoemaker P.A., 950 W. Bannock, Suite 900, Boise, ID 83702" at which time and
place you are notified to appear and take such part in said examination as shall be deemed just and
AMENDED NOTICE OF TAKING DEPOSITION DUCES TECUM OF JASON BRINKMAN - 1
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proper. Said deposition shall continue from day to day thereafter as necessary until completed. The
above deposition will be conducted pursuant to the Idaho Rules of Civil Procedure before a Notary
Publ ic of the state ofIdaho, or before such other officer authorized by law to administer oaths.
PLl·:ASE TAKE NOTICE that Jason Brinkman shall testify as a fact witness on subject
matters known or reasonably known or available to him concerning the Project.
PLEASE TAKE FURTHER NOTICE that pursuant to the Idaho Rules of Civil Procedure,
Robert Jacobs is required and requested to bring with him those documents or categories of
documents detailed below:
PREAMBLE
1. Unless otherwise specified, the documents requested arc the responsive
documents in your possession, custody, or control (including your counsel) that were prepared,
written, sent, dated, received, applicable, or in effect at any time from January 1, 2008 through
March 1,2010.
2. If a document is no longer in your possession, custody, or control (including your
counsel), state: its date(s), author(s), recipient(s), subject matter, when such document was most
recently in your possession. custody, or control, what disposition was made of the document, and
the person or entity, if any. presently in possession, custody, or control of the document. If a
document has been destroyed, identify the date of destruction, the person who destroyed the
documcru. the person who directed that the document be destroyed, and the reason for its
destruction
3. Where a claim of privilege is asserted in objecting to the production of any
document that would otherwise be responsive to any request, please specify:
a. the type of each document withheld;
b. the precise nature of any privilege claimed;
c. the author(s) of each document withheld;
d. the recipient(s) of each document withheld;
e. the date of each document withheld;
AMENDED NOTICE OF TAKING DEPOSITION DUCES TECUM OF JASON BRINKMAN - 2
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f. the general subject matter of each document withheld; and
g. if applicable, the Bates or other identifying number of each document.
4. Each of these requests is continuing in nature. If, after responding to these
requests. you obtain or become aware of additional responsive documents, such information shall
be produced promptly in accordance with Idaho Rule of Civil Procedure 26(e).
DEFINITIONS
I. As used herein, the terms "you" and "your" mean:
a. The entity or individual on whom this notice was served, its servants,
agents. employees. or other representatives, past or present;
h. Any other person acting on behalf of said entity or individual, including
attorncvs and other advisors:
c. Any former directors, officers, executives, trustees, employees, agents,
attorneys. representatives, or other persons who acted or purported to act on behalf of the
foregoing.
2. "Document" means all writings, whether an original, a draft, or a copy, however
produced, reproduced, stored, or maintained and each and everything from which information
can be processed or transcribed, including but not limited to, electronically stored data (including
but not limited to e-mail, videotapes, web pages, images, back-up tapes, hard drives and hand-
held devices), and includes without limitation all things meeting the definition of "document" set
forth in Rule 34(a) of the Idaho Rules of Civil Procedure of the definition of "writings" and
"recordings" set forth in Rule 1001 of the Idaho Rules of Evidence. Any document with any
marks such as initials, comments, or notations of any kind is not deemed to be identical to one
without such marks and is to be produced as a separate document.
3. "Communication," as defined in this request, means any contact, oral or written,
formal or informal, in which information of any nature was transmitted or transferred including
hut not limited to information transmitted bye-mail, letters, facsimile, and/or phone.
4. A request for all documents which "relate to" or "relating" to a subject extends to
each document making a statement about, mentioning, referring to, discussing, describing,
reflecting, evidencing. identifying, dealing with. consisting of, constituting, supporting" refuting,
or in any way pertaining to the subject. in whole or in part,
5. The "Project" shall refer to the I-84/Vista Avenue Interchange, ITD Project No.
A009(818), as defined in the Amended Complaint.
AMENDED NOTICE OF TAKING DEPOSITION DUCES TECUM OF JASON BRINKMAN - 3
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DOCUMENTS REQUESTED
I. A complete copy of your business records and files prepared for the Project
relating to the specifications and/or modifications with respect to that portion of the Project on
Vista Avenue from Station 24+00 to Station 27+00, and that portion of the Project that pertains
to an) temporary or permanent casement on Defendant's property, including, but not limited to,
any and all versions and drafts of right-of-way plans, striping plans, maps, project plan sheets,
designs. drawings, proposals, estimates, reports, logs, or any other related written or electronic
documents prepared or generated from January 1,2008 to January 1,2010.
2. Any communications, emails, letters, memos, notes, meeting minutes, calendar
entries, or other documents regarding the process and decision making for the designs,
specifications and/or modifications with respect to that portion of the Project on Vista Avenue
from Station 24+00 to Station 27+00, and that portion of the Project that pertains to any
temporary or permanent easement on Defendant's property, between you or any other person and
the Ada County Highway District, any employee of Stanley Consultants, Connecting Idaho
Partners from January 1, 2008 to January 1, 2010.
3. All documents that record any reference to the modification of exceptions to, or
exemption from, compliance with any and all Idaho Transportation Department, or Ada County
Highway District, safety, traffic safety or design standards for that portion of the Project as
presently planned on Vista Avenue from Station 24+00 to Station 27+00, and that portion of the
Project as presently planned that pertains to any temporary or permanent easement Defendant's
property.
4. All communications, emails, letters, memos, notes, meeting minutes, calendar
entries. or other documents regarding the preparation. basis for, or execution of, the Cooperative
Agreement between the ACHD and ITO dated April 20, 2009, prepared or generated from
January 1.2008 to January 1,2010.
This deposition will be taken pursuant to the Idaho Rules ofCivil Procedure for use at trial in
this matter and will be recorded by stenographic means.
DATED THIS nnd day of March, 2010.
GREENER BURKE SHOEMAKER P.A.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 22nd day of March, 2010, a true and correct copy
ofthe foregoing was served upon the following:
Mary V. York
Steven C. Bowman
Holland & Hart LLP
101 S. Capitol Blvd., Ste. 1400
P. O. Box 2527
Boise.lD 83701-2527





Mortgage Electronic Registration Systems, Inc.













M&M Court Reporting Service
42] West Franklin Street
Boise, ID 83702
[Court Reporter]
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Fredric V. Shoemaker, ISB No. 1687
Thomas J. Lloyd III, ISB # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law






Attorneys for Defendant HI Boise, LLC
()R\G\NAL
~1AR 2 I! 2010
J. [J/WID tJ/I.'/(j il·j(). GillH.
By t. H:/J1E;.;
C"r:r)ifl"\
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.




COMES NOW Plaintiff, State ofIdaho, Idaho Transportation Board, (collectively,
"lTD") by and through its undersigned counsel of record of the firm Holland & Hart LLP, and
Defendant HI Boise, LLC, ("HI Boise") by and through its undersigned counsel of record of the
firm Greener, Burke, Shoemaker P.A., and hereby stipulate and agree as follows:
1. On March 2,2010 lTD filed a Motion for Partial Summary Judgment. Hearing on
the Motion was set for March 31, 2010 at 3:00 p.m.
STIPULATION RE: BRIEFING SCHEDULE FOR PARTIAL SUMMARY JUDGMENT - 1
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2. In response to lTD's motion, HI Boise indicated its intent to seek additional time,
pursuant to Rule 56(f), to conduct discovery, prepare responsive affidavits, and thereafter
respond to the motion.
3. In order to avoid litigation over the anticipated Rule 56(f) motion by HI Boise,
lTD and HI Boise have stipulated and agreed to the following in lieu of the 56(t) Motion.
4. The hearing on lTD's Motion for Partial Summary Judgment has been
rescheduled to May 26,2010 at 3:30 p.m.
5. HI Boise's brief and affidavits in response to lTD's Motion for Partial Summary
Judgment shall be filed on or before April 26, 2010. lTD's reply brief and rebuttal affidavits
shall be filed on or before May 19, 2010.
6. HI Boise has asserted that it needs the following documents and depositions in
order to response to lTD's Motion for Partial Summary Judgment:
a. A complete copy of lTD's business records and files prepared for the Project
relating to the specifications and/or modifications with respect to that portion of
the Project on Vista Avenue from Station 24+00 to Station 27+00, and that
portion of the Project that pertains to any temporary or permanent easement on HI
Boise's property, including, but not limited to, any and all versions and drafts of
right-of-way plans, striping plans, maps, project plan sheets, designs, drawings,
proposals, estimates, reports, logs, or any other related written or electronic
documents prepared or generated from January 1,2008 to January 1,2010.
b. Any communications, emails, letters, memos, notes, meeting minutes, calendar
entries, or other documents regarding the process and decision making :for the
designs, specifications and/or modifications with respect to that portion of the
Project on Vista Avenue from Station 24+00 to Station 27+00, and that portion of
the Project that pertains to any temporary or permanent easement on HI Boise's
property, between you or any other person and the Ada County Highway District,
any employee ofStanIey Consultants, Connecting Idaho Partners from January 1,
2008 to January 1,2010.
c. All documents that record any reference to the modification of exceptions to, or
exemption from, compliance with any and all Idaho Transportation Department,
or Ada County Highway District, safety, traffic safety or design standards for that
portion of the Project as presently planned on Vista Avenue from Station 24+00
STIPULATION RE: BRIEFING SCHEDULE FOR PARTIAL SUMMARY JUDGMENT - 2
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to Station 27+00, and that portion of the Project as presently planned that pertains
to any temporary or permanent easement on HI Boise's property.
d. All communications, emails, letters, memos, notes, meeting minutes, calendar
entries, or other documents regarding the preparation, basis for, or execution of,
the Cooperative Agreement between the ACHD and lTD dated April 20, 2009.
e. The Depositions ofKen Durham, Jason Brinkman, Bob Jacobs and the Ada
County Highway District (ACHD).
f. The Affidavit ofHI Boise's expert Mark Butler.
7. HI Boise has asserted that it needs the above documents and depositions in order
to respond to lTD's Motion for Partial Summary Judgment because (a) those documents and
depositions may lead to evidence necessary for Mr. Butler to evaluate lTD's claim and to rebut
lTD's motion; (b) HI Boise asserts that the change in the driveway access to Vista eliminates the
access provided under prior deeds executed by HI Boise's predecessor in favor ofITD, or its
predecessor, the execution of the cooperative agreement between the ACHD and lTD dated
April 20, 2009, and documents pertaining to the change in location of the access and rights and
limitations afforded under those deeds, and the rights and limitations prescribed in favor of the
ACHD, constitute a taking under Idaho law; and, (c) that the widening of the Vista Avenue right-
of-way, the changes in the traffic signalization will result in the construction of a median, or
other traffic control devices, prohibiting or substantially impairing a full movement driveway as
historically existed onto the HI Boise property from Vista Avenue.
8. ITD is willing to permit discovery for these reasons, but has not conceded and
does not by execution of this stipulation concede or agree with HI Boise's assertions and shall
continue to assert in its motion for summary judgment that any change in the project pertaining
to HI Boise's driveway access to Vista Avenue, change in the location of the driveway and
driveway access, or a change in the Vista Avenue right-of-way adjoining or otherwise impacting
access to the HI Boise property, does not constitute a compensable taking under Idaho law.
STIPULATION RE: BRIEFING SCHEDULE FOR PARTIAL SUMMARY JUDGMENT - 3
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9. lTD has agreed to promptly provide the above-referenced documents to HI Boise
and to permit the above-referenced depositions to be conducted in advance of the date that HI
Boise's response brief and affidavits are to be filed.
10. The parties expressly agree that lTD hereby reserves all rights to contest the
admissibility and/or relevance of the above-referenced documents and depositions in this matter.
11. This Stipulation is not inconsistent or contrary to any prior scheduling order or
other order of the Court.
12. The parties each reserve the right to move the Court, upon a showing of good
cause, to alter the briefing schedule or hearing on lTD's Motion for Partial Summary Judgment.
13. The parties respectfully request that the Court enter an order conforming to this
stipulation. A proposed order is attached hereto as Exhibit A:.
Z6'c;iDATED this day ofMarch, 2010.
Holland & Hart LLP
r--'n.. L~ SHOEMAKER P.A.
BY--r-if----+-------------_
day ofMarch, 2010.DATED THIS1,;4
STIPULATION RE: BRIEFING SCHEDULE FOR PARTIAL SUMMARY JUDGMENT - 4
000516
             
                
        . 
.              
            
              
     
.                
               
.              
          
6,dt 
      
    
       
....a ... .    
Y-T~ --r---- -- ---- -__ 
         
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2Ll~ ofMarch, 2010, a true and correct copy
of the foregoing was served upon the following:
Mortgage Electronic Registration Systems, Inc.
1818 Library Street, Suite 300
Reston, VA 90190
[8] Via U.S. Mail
D Via Hand Delivery
D Via Facsimile
Defendant
STIPULATION RE: BRIEFING SCHEDULE FOR PARTIAL SUMMARY JUDGMENT - 5
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Fredric V. Shoemaker, ISB No. 1687
Thomas .J. Lloyd III, ISB # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law





Attorneys for Defendant HI Boise. LLC
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF TI IE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




III BOISE, LLC.. a Delaware limited liability
company. and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.









This matter having come before the Court upon the Stipulation and Joint Motion on
I)iSC\l\ er) Prerequisite to Plaintiff s Motion for Summary Judgment. Briefing Schedule and
Ilearing on Plaintiff's Motion for Summary Judgment between Plaintiff, State of Idaho, Idaho
Transportation Board (collectively, "lTD"), and Defendant HI Boise, LLC, ("HI Boise"), and
good cause appearing;
THEREFORE; IT IS ORDERED, AND THIS DOES ORDER, as follows:
1. That the hearing before this Court on lTD's Motion for Partial Summary Judgment
is rescheduled to May 26, 2010 at 3:30 p.m.
ORDER RE DISCOVERY PREREQUISITE TO PLAINTIF'F'S MOTION FOR SUMMARY
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2. That HI Boise's brief and affidavits in response to ITD's Motion for Partial
Summary Judgment shall be filed on or before April 26,2010.
3. That ITO's reply brief and rebuttal affidavits shall be filed on or before May 19,
2010.
4. That ITO shall provide to HI Boise the following documents, which it needs in
order to respond to ITO's Motion for Partial Summary Judgment:
a. A complete copy of ITO's business records and files prepared for the Project
relating to the specifications and/or modifications with respect to that portion of the
Project on Vista Avenue from Station 24+00 to Station 27+00, and that portion of
the Project that pertains to any temporary or permanent easement on HI Boise's
property. including. but not limited to, any and all versions and drafts of right- of-
way plans. striping plans. maps, project plan sheets, designs. drawings, proposals,
estimates. reports, logs, or any other related written or electronic documents
prepared or generated from January 1, 2008 to January 1, 2010.
b. Any communications, ernails, letters, memos, notes, meeting minutes, calendar
entries, or other documents regarding the process and decision making for the
designs, specifications and/or modifications with respect to that portion of the
Project on Vista Avenue from Station 24+00 to Station 27+00, and that portion of
the Project that pertains to any temporary or permanent easement on HI Boise's
property, between you or any other person and the Ada County Highway District,
any employee of Stanley Consultants. Connecting Idaho Partners from January 1.
2008 to January 1,2010.
c. All documents that record any reference to the modification of exceptions to, or
exemption from, compliance with any and all Idaho Transportation Department, or
Ada County Highway District, safety, traffic safety or design standards for that
portion of the Project as presently planned on Vista Avenue from Station 24+00 to
Station 27+00, and that portion of the Project as presently planned that pertains to
any temporary or permanent easement on HI Boise's property.
d. All communications, ernails, letters, memos, notes, meeting minutes, calendar
entries. or other documents regarding the preparation, basis for, or execution of. the
Cooperative Agreement between the ACHD and ITO dated April 20,2009.
e. The Depositions of Ken Durham, Jason Brinkman, Bob Jacobs and the Ada County
Highway District (ACHD).
ORDER RE DISCOVERY PREREQUISITE TO PLAINTIFF'S MOTION FOR SUMMARY
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5. That ITD will permit discovery of these deponents, but has not conceded and does
not by execution of this stipulation concede or agree with HI Boise's assertions and shall continue
to assert in its motion for summary judgment that any change in the project pertaining to HI
Boise's driveway access to Vista Avenue. change in the location of the driveway and driveway
access. or a change in the Vista Avenue right-of-way adjoining or otherwise impacting access to
the III Boise property, does not constitute a compensable taking under Idaho law.
6. That ITD agrees to promptly provide the herein-referenced documents to HI Boise
and to permit the herein-referenced depositions to be conducted in advance of the date that HI
Boise's response brier and affidavits are to be filed.
7. That the parties expressly agree that lTD hereby reserves all rights to contest the
admissibility and/or relevance of the above-referenced documents and depositions in this matter.
8. That this Order is not inconsistent or contrary to any prior scheduling order or other
order of this Court.
9. Each party reserve the right to move the Court. upon a showing of good cause. to
alter the briefing schedule or hearing on ITD's Motion for Partial Summary Judgment.
-~""') 5'
DATED this _~~_ day of March, 2010.
ORDER RE DISCOVERY PREREQUISITE TO PLAINTIFF'S MOTION FOR SUMMARY
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CERTIFICATE OF SERVICE
I HEREB Y CERTIFY that on the __ day of March, 2010, a true and correct copy
of the foregoing was served upon the following:
Mary V. York
Steven C. Bowman
Holland & Hart LLP
101 S. Capitol Blvd., Ste. 1400
P. O. Box 2527
Boise, 10 83701-2527
(Attorneys/or Plaintiff]
Mortgage Electronic Registration Systems, Inc.




Greener Burke Shoemaker P.A.
950 W. Bannock Street
Suite 900
Boise, 10 83702













ORDER RE DISCOVERY PREREQUISITE TO PLAINTIFF'S MOTION FOR SUMMARY
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FredriB~~~maker, ISB No. 1687
Thomas J. Lloyd lll, ISH # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law





Attorneys for Defendant HI Boise, LLC
MAR 62010
/ f~~ .• ,.I()H".t{;[}N
/
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.









This matter having come before the Court upon the Stipulation and Joint Motion on
Discovery Prerequisite to Plainti Irs Motion for Summary Judgment, Briefing Schedule and
Hearing on Plaintiffs Motion for Summary Judgment between Plaintiff, State or Idaho, Idaho
Transportation Board (collectively, "ITO"), and Defendant HI Boise, LLC, ("HI Boise"), and
good cause appearing;
THEREFORE; IT IS ORDERED, AND THIS DOES ORDER, as follows:
I. That the hearing before this Court on ITO's Motion for Partial Summary Judgment
is rescheduled to May 26, 2010 at 3:30 p.m.
ORDER RE DISCOVERY PREREQUISITE TO PLAINTlFF'S MOTION FOR SUMMARY
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2. That HI Boise's brief and affidavits in response to ITO's Motion for Partial
Summary Judgment shall be filed on or before April 26, 2010.
3. That ITO's reply brief and rebuttal affidavits shall be filed on or before May 19,
2010.
4. That ITO shall provide to HI Boise the following documents, which it needs in
order to respond to ITO's Motion for Partial Summary Judgment:
a. A complete copy ofITD's business records and files prepared for the Project
relating to the specifications and/or modifications with respect to that portion of the
Project on Vista Avenue from Station 24+00 to Station 27+00, and that portion of
the Project that pertains to any temporary or permanent easement on HI Boise's
property, including, but not limited to, any and all versions ancl drafts of right- of-
way plans. striping plans, maps, project plan sheets, designs, drawings, proposals,
estimates. reports, logs, or any other related written or electronic documents
prepared or generated from January 1,2008 to January 1,2010.
b. Any communications, ernails, letters, memos, notes, meeting minutes, calendar
entries, or other documents regarding the process and decision making for the
designs, specifications and/or modifications with respect to that portion of the
Project on Vista Avenue from Station 24+00 to Station 27+00, and that portion of
the Project that pertains to any temporary or permanent easement on HI Boise's
property, between you or any other person and the Ada County Highway District,
any employee of Stanley Consultants, Connecting Idaho Partners from January 1,
2008 to January 1,2010.
c. All documents that record any reference to the modification of exceptions to, or
exemption from, compliance with any and all Idaho Transportation Department, or
Ada County Highway District, safety, traffic safety or design standards for that
portion of the Project as presently planned on Vista Avenue from Station 24+00 to
Station 27+00, and that portion of the Project as presently planned that pertains to
any temporary or permanent easement on HI Boise's property.
d. All communications, emails, letters, memos, notes, meeting minutes, calendar
entries, or other documents regarding the preparation, basis for, or execution of, the
Cooperative Agreement between the ACHD and ITO dated April 20, 2009.
e. The Depositions of Ken Durham, Jason Brinkman, Bob Jacobs and the Ada County
Highway District (ACHD).
ORDER RE DISCOVERY PREREQUISITE TO PLAINTIFF'S MOTION FOR SUMMARY
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5. That ITO will permit discovery of these deponents, but has not conceded and does
not by execution of this stipulation concede or agree with HI Boise's assertions and shall continue
to assert in its motion for summary judgment that any change in the project pertaining to HI
Boise's driveway access to Vista Avenue, change in the location of the driveway and driveway
access, or a change in the Vista Avenue right-of-way adjoining or otherwise impacting access to
the HI Boise property, does not constitute a compensable taking under Idaho law.
6. That ITO agrees to promptly provide the herein-referenced documents to HI Boise
and to permit the herein-referenced depositions to be conducted in advance of the date that HI
Boise's response brief and affidavits are to be filed.
7. That the parties expressly agree that ITO hereby reserves all rights to contest the
admissibility and/or relevance of the above-referenced documents and depositions in this matter.
8. That this Order is not inconsistent or contrary to any prior scheduling order or other
order of this Court.
9. Each party reserve the right to move the Court, upon a showing of good cause, to
alter the briefing schedule or hearing on ITO's Motion [or Partial Summary Judgment.
tJ rz-
DATED this d b _day of March, 2010
'strict Court Judge
ORDER RE DISCOVERY PREREQUISITE TO PLAINTIFF'S MOTION FOR SUMMARY
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I HEREBY CERTIFY that on the 2G day of March, 2010, a true and correct copy
of the foregoing was served upon the following:
Mary V. York
Steven C. Bowman
Holland & Hart LLP
101 S. Capitol Blvd., Ste. 1400
P. O. Box 2527
Boise, 10 83701-2527
[Attorneysfor Plaintiff]
Mortgage Electronic Registration Systems, Inc.
1818 Library Street, Suite 300
Reston, VA 901 90
IDefendant]
Fredric V. Shoemaker
Greener Burke Shoemaker P.A.
950 W. Bannock Street
Suite 900
Boise, ID 83702















ORDER RE DISCOVERY PREREQUISITE TO PLAINTIFF'S MOTION FOR SUMMARY
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Fredric V. Shoemaker, ISB No. 1687
Thomas 1.Lloyd III, ISB # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.
Case No. CV OC 0903179
STIPULATION RE TIME
WITHIN WHICH DEFENDANT
HI BOISE, LLC IS REQUIRED
TO ANSWER DISCOVERY
PROPOUNDED BY PLAINTIFF
COMES NOW Plaintiff, State of Idaho, Idaho Transportation Board, by and through its
undersigned counsel of record of the firm Holland & Hart LLP, and Defendant HI Boise, LLC,
by and through its undersigned counsel of record of the firm Greener, Burke, Shoemaker P.A.,
and hereby stipulate and agree that the deadline within which Defendant HI Boise, LLC is
required to provide answers/responses to Plaintiffs Third Set ofInterrogatories and Requests for
STIPULATION RE TIME WITillN wmca DEFENDANT ill BOISE, LLC IS REQUIRED
TO ANSWER DISCOVERY PROPOUNDED BY PLAINTIFF - 1 325500 19106·011
000526
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Production ofDocuments and First Set of Requests for Admission shall be extended to April 16,
2010.
DATED this z& day of March, 2010.
V. Shoemaker




DATED THIS 2Lo~y of March, 2010.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 219 ~y ofMarch, 2010, a true and correct copy
of the foregoing was served upon the following:
Mortgage Electronic Registration Systems, Inc.
1818 Library Street, Suite 300
Reston, VA 90190




STIPULATION RE TIME WITIDN WIDCR DEFENDANT ID BOISE, LLC IS REQUIRED
TO ANSWER DISCOVERY PROPOUNDED BY PLAINTIFF - 2 325500 19106-011
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DEPUiV
Fredric V. Shoemaker, ISB No. 1687
Thomas 1. Lloyd III, ISB # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law






Attorneys for Defendant HI Boise, LLC
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.
Case No. CV OC 0903179
STIPULATION FOR LEAVE TO




Plaintiff State of Idaho, Idaho Transportation Board, by and through its undersigned
counsel of record of the firm Holland & Hart LLP, and Defendant HI Boise, LLC, by and
through its undersigned counsel of record of the firm Greener, Burke, Shoemaker P.A., hereby
stipulate and agree that Defendant HI Boise, LLC shall be allowed to file its Amended Answer to
Amended Complaint, Counterclaim and Demand for Jury Trial, a copy of which is attached
hereto as Exhibit "A."
STIPULATION FOR LEAVE TO FILE AMENDED ANSWER TO AMENDED COMPlAINT,
COUNTERCLAIM AND DEMAND FOR JURy TRIAL - 1 326244 19106-011
000528
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By signing the stipulation Plaintiff State of Idaho, Idaho Transportation Board IS
reserving all rights and defenses to the Amended Answer and Counterclaim.
DATED this :2 day of April, 2010.
Holland & Hart LLP
DATEDTHIS 1
B -+-'~~----7'~'::"""":~.".L-----------




s for Defendant HI Boise, LLC
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the J day of April, 2010, a true and correct copy
of the foregoing was served upon the following:
Mortgage Electronic Registration Systems, Inc.
1818 Library Street, Suite 300
Reston, VA 90190
~ia U.S. Mail
D Via Hand Delivery
D Via Facsimile
Defendant
STIPULATION FOR LEAVE TO FILE AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 2 326244 19106-011
000529
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Attorneys fI laintiff, State of Idaho, 
Idaho Transportation Board 
      
   
By ____ ~--~-----------------------
  
      
   
                
        
     
     
    
 
   
    
   
          
         
Fredric V. Shoemaker, ISB No. 1687
Thomas J. Lloyd III, ISB # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law






Attorneys for Defendant HI Boise, LLC
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Case No. CV OC 0903179
Plaintiff,
v.
HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC






DEMAND FOR JURY TRIAl"
Defendants.
COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI
Boise"), by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A, and
I~-
for its Amended Answer to Plaintiffs Amended Complaint, dated August 6, 2009, ("A~.m_en.d~e~dl!!l!~!II_'
EXHIBIT
A
Complaint"), admit, deny and allege as follows:
DEFENDANT ill BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT, '-------
COUNTERCLAIM AND DEMAND FOR JURY TRIAI.. - 1 FVS/cmh (4/112010) (324574_5)
000530
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GENERAL DENIAL
HI Boise denies all allegations of the Amended Complaint not specifically admitted
herein.
SPECIFIC ADMISSIONS AND DENIALS
1. In response to the allegations in Paragraph I of the Amended Complaint, HI Boise
admits that it owns real property located in Ada County, Idaho, and that Plaintiff has indicated
its desire to condemn real property owned by HI Boise located in Ada County, Idaho. As to any
other allegations set forth in Paragraph I of Plaintiff's Amended Complaint, HI Boise is without
knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
2. In response to Paragraph II of Plaintiff's Amended Complaint, HI Boise admits
that Plaintiff has those statutory powers conferred in Idaho Code Section 40-301, et seq. HI
Boise denies the allegations set forth in paragraph II of Plaintiff's Amended Complaint to the
extent such allegations conflict with, or are outside the scope of such statutory authority.
3. In response to the allegations in Paragraph III of the Amended Complaint, HI
Boise admits that pursuant to this Court's Order ofPossession dated June 17,2009, the Court has
ruled that the taking of the land is necessary for a use authorized by law. As to all other
allegations set forth in Paragraph III of Plaintiff's Amended Complaint, HI Boise is without
knowledge or information sufficient to form a belief as to the truth of the allegations :set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
4. In response to Paragraph IV of Plaintiff's Amended Complaint, HI Boise is
without knowledge or information sufficient to form a belief as to the truth ofthe allegations set
DEFENDANT m BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURy TRIAL - 2 FVS/cmh (41112010) (324574_5)
000531
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forth therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
5. In response to the allegations in Paragraph V of the Amended Complaint, HI
Boise admits that pursuant to this Court's Order of Possession dated June 17,2009 the Court has
ruled that Plaintiff attempted in good faith to purchase certain real property from Defendant. As
to all other allegations set forth in Paragraph V of Plaintiffs Amended Complaint, HI Boise
denies the allegations.
6. In response to Paragraph VI of Plaintiff's Amended Complaint, HI Boise admits
that the property or property rights sought to be condemned are part of a larger parcel,and that
Parcel 105, as described in Plaintiffs Complaint, is the same real property described on Exhibit
A to HI Boise's Counterclaim.
7. In response to Paragraph VII of Plaintiffs Amended Complaint, HI Boise admits
only that some, but not all, of the property sought to be condemned is now surveyed, located and
shown upon the official plat of 1-84, Vista Avenue Interchange, Project No. A009(8I8), and
therefore denies the same pursuant to Rule 8(b) ofthe Idaho Rules of Civil Procedure.
8. In response to Paragraph VIII of Plaintiffs Amended Complaint, HI Boise is
without knowledge or information sufficient to form a belief as to the truth of the allegations set
forth therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
9. In response to Paragraph IX of Plaintiffs Amended Complaint, HI Boise admits
that Plaintiff has issued an Order of Condemnation for the property described on Plaintiffs
Amended Complaint.
DEFENDANT m BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURy TRIAL - 3 FVS/cmh (41112010) (324574_5)
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10. In response to Paragraph X of Plaintiff's Amended Complaint, HI Boise: denies
the same, as the Station Numbers on Vista Avenue therein identified, are an inadequate and
incomplete basis for describing the limits ofthe taking of'Hl Boise's property.
11. HI Boise admits only that it is necessary to condemn the lands described in
Exhibits A and B to Plaintiffs Amended Complaint, but deny that Plaintiffs Amended
Complaint contains a complete description of the lands and property rights that Plaintiff is
taking.
RESPONSE TO PRAYER FOR RELIEF
With respect to Plaintiffs Prayer for Relief in the Amended Complaint, to the extent that
any answer is required, HI Boise denies the allegations contained therein.
DEFENSES
First Defense
To the extent that Plaintiffs Amended Complaint gives rise to a defense pursuant to Rule
12(b) of the Idaho Rules of Civil Procedure, the Amended Complaint should be dismissed
pursuant thereto.
Second Defense
HI Boise is entitled to recover damages from the Idaho Transportation Department for
any condemnation of its real property and improvements thereon, for any easement across its
real property, any severance damages to the remainder of HI Boise's property and all business
damages HI Boise will incur as a result of the taking, all in an amount to be set forth in the trial
of this action, as determined in accordance with the United States Constitution, the Idaho
Constitution and Idaho Code § 7-711, et seq.
Third Defense
HI Boise has been forced to retain the services of Hawley Troxell Ennis & Hawley LLP
DEFENDANT III BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 4 FVSlcmh (4/1/2010) (324574_5)
000533
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and Greener Burke Shoemaker P.A. in order to defend this action, and HI Boise should be
awarded its reasonable attorneys' fees, and costs pursuant to Idaho Code § 7-718 from Plaintiff.
Fourth Defense
HI Boise affirmatively alleges the temporary easements sought to be taken by Plaintiff
are unlimited and that Plaintiff has not limited the use of those easements in its Amended
Complaint in any way. HI Boise is therefore entitled to be paid for the full fair market value of
the easements based on their unlimited use and to have damages to its remaining property
assessed on that basis.
Fifth Defense
That the temporary easement described as "Easement 1", in addition to being unlimited,
is, in fact, a permanent easement in that the improvements that Plaintiff intends to construct will,
after the construction of the Project is completed, remain on HI Boise's property and adjacent to
HI Boise's property and will result in Easement 1 remaining and encumbering HI Boise's
property on a permanent basis. Those permanent encumbrances will consist of compacted earth,
gravel, road base, asphalt and concrete with its height varying between approximately nine
inches higher than presently existing along the westerly edge of the Easement 1. to a height of
one inch or less at the easterly edge of this easement. In addition, Easement 1 is, in fact,
incompletely and inadequately described in the Amended Complaint in that, as a consequence of
the Project and the installation of material described above within Easement 1, it will be
necessary and reasonable to install additional soils, rock and asphalt adjacent and outside of the
area described in the Easement 1 to provide support for the new ramp which will be constructed
in the Easement 1. HI Boise has not fully and finally determined the extent of the consequences
of the construction of Easement 1 and what additional improvements or accommodations will
need to be made, but the adverse consequences will likely include elimination or impairment of
DEFENDANT m BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURy TRIAL· 5 FVSlcmh (4/112010) (324574_5)
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parking, interference with and degradation of customers' and patrons' views, ease of access and
unloading and disembarking from vehicles, and positive sense of arrival. HI Boise will make
that determination upon the Plaintiffs completion of the Project, and reserves the right to amend
its answer, this affirmative defense, and any counterclaim until that time.
Sixth Defense
That the driveway on and the access adjacent to HI Boise's property adjoining the Vista
Avenue right-of-way, which provide the primary means of vehicular and pedestrian access to and
from HI Boise's property, namely between Station 24+58.10 to Station 25+09.03, exist pursuant
to the express permission, agreement and consent provided by Plaintiff, then acting under the
Idaho Board of Highway Directors for the State of Idaho, pursuant to an express reservation set
forth in Corporation Warranty Deed, dated August 23, 1967 and recorded as Instrument No.
751203, records of Ada County, Idaho, naming Ken Hills Investment Co. as Grantor and the
Idaho Board of Highway Directors as Grantee, and a Corporation Quit Claim Deed, dated
August 23, 1967 and recorded as Instrument No. 751202, records of Ada County, Idaho, naming
Great Western Investment Co. as Grantor and the Idaho Board of Highway Directors as Grantee.
The Project will eliminate and take this access easement and driveway and the rights owned by
HI Boise as the successor in interest to said Grantors, as named in the two deeds, and will
relocate the access and driveway approximately 7 feet east, 1Y2 feet further north, and 6 inches in
height at the centerline than the driveway access easement agreed to by HI Boise's predecessor
and currently enjoyed by HI Boise. These actions constitute a taking of the driveway easement
and access and HI Boise's rights under the deeds and express permission given by Plaintiff to HI
Boise's predecessor to permanently construct and locate its driveway access and access easement
in its present location. In addition, the new driveway and access that Plaintiff proposes to
construct for the Project will not be accompanied by any deed, or other written contractual
DEFENDANT ill BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 6 FVS/cmh (41112010) (324574_5)
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guarantee or commitment as to its location, dimensions or existence, such that HI Boise's
contractual rights are taken as a result of the Project.
Seventh Defense
The Project, including, without limitation, the expansion of the Vista Avenue right-of-
way width by 14 feet adjacent to HI Boise's property, the increase in traffic, traffic speed, and
the height of Vista Avenue abutting HI Boise's property, including, in particular, the height of
Vista Avenue abutting HI Boise's existing deeded access and driveway, together with traffic
control devices that have or will be constructed as a result of the Project, including, without
limitation, raised medians, striping, signalization required as part of the Project, and Plaintiff's
execution of the Cooperative Agreement with Ada County Highway District dated April 10,
2009, will substantially reduce, if not practically eliminate, pedestrian and vehicular access from
Vista Avenue via the existing deeded access and driveway.
Eighth Defense
As a result of the Project, the three signs, consisting of a billboard sign, and two lighted
pole signs existing on HI Boise's property and providing notice of the existence of the hotel
facility on HI Boise's property and information to the public and, in particular, vehicular traffic
approaching HI Boise's property from both the west and the east on Interstate 84 and vehicular
traffic and pedestrians approaching HI Boise's property from the airport on Vista Avenue, will
be obliterated or diminished as a result of the Project, unless the height of the signs are increased,
replaced, relocated, or all of the above. HI Boise has incurred, and will continue to incur, certain
costs to relocate, replace those signs, or heighten one or more of those signs pursuant to its
obligation to mitigate its damages under Idaho Code § 7-711, and is entitled to be compensated
for those costs and the resultant additional business damages and severance damages to HI
Boise's property.
DEFENDANT m BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURy TRIAL - 7 FVS/cmh (4/112010) (324574_5)
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Ninth Defense
The installation of the soundwall adjacent to HI Boise's property, the relocation of the
access point for west-bound traffic exiting the Interstate at Vista Avenue, which will be moved
approximately 260 feet east which, together with the reconfiguration of the interchange,
including the movement of the west-bound exit ramp approximately 100 feet south from its
present location on Vista Avenue, will make it more difficult for motorists to: (a) view the HI
Boise property and hotel, including signage; and (b) make the decision necessary to stay or eat at
the HI Boise property. Additionally, the new interchange and its increased height will reduce the
visibility of the HI Boise hotel improvements for east-bound and west bound trafflc on the
Interstate, north bound traffic and pedestrians approaching on Vista Avenue, and also impede
and diminish traffic to and motorists', customers' and patrons' use of the HI Boise property, for
overnight stays, dining, banquet, social, business and educational functions and meetings,
Rule 11 Statement
HI Boise has considered and believes that it may have additional defenses, but does not
have enough information at this time to assert additional defenses under Rule 11 of the Idaho
Rules of Civil Procedure. HI Boise does not intend to waive any such defenses and specifically
asserts its intention to amend this answer if, pending research and after further discovery, facts
come to light giving rise to such additional defenses.
DEMAND FOR JURY TRIAL
HI Boise hereby respectfully demands a trial by jury of not less than twelve (12) persons
as to all issues of this matter pursuant to Rule 38(b) of Idaho Rules of Civil Procedure.
COUNTERCLAIM
Independent of the foregoing Amended Answer, Defendant HI Boise, as Counterclaimant
by and through its attorneys of record, Greener Burke Shoemaker P.A., and for its cause of
DEFENDANT m BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURy TRIAL - 8 FVS/cmh (41112010) (324570)
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action against the Plaintiff/Counter-Defendant, the State of Idaho, Idaho Transportation Board
(the "lTD"), and for such counterclaim, states and alleges as follows:
1. HI Boise herein incorporates each and every allegation, statement, defense and
affirmative defense in the foregoing Amended Answer to Plaintiffs Amended Complaint and
Demand for Jury Trial as ifset forth fully herein against lTD.
2. HI Boise owns the real property, consisting of approximately 9.15 acres, and
attached hereto as Exhibit A (the "Property").
3. The lTD is lawfully empowered to locate, design, construct and acquire state
highways and associated facilities for the State of Idaho and has the power of eminent domain,
subject to the limiting and qualifying provisions of the Idaho Constitution, Article 1, Section 14,
and Idaho Code § 7-701, and the United States Constitution.
4. Since HI Boise filed its Answer dated August 13,2009, it has determined through
discovery responses from lTD and otherwise that the lands, improvements, easements, accesses
and other property and contractual rights pertaining to its Property, or appurtenant thereto, will
be taken or damaged on a permanent basis beyond the authority sought and described in the
Complaint, Amended Complaint, or in the Stipulation for Possession and following Order of
Possession.
5. lTD has failed to:
a. Make a good faith offer for all the property and property rights that are
being taken;
b. Pay just compensation in a timely fashion;
c. Pay the reasonable sum for the taking, condemnation and value of these
additional lands, improvements, appurtenances and property rights, as well as the damages for
the remainder of the Property, as required under the United States and Idaho Constitutions. lTD's
DEFENDANT m BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURy TRIAL - 9 FVS/cmh (41\/2010) (324574_5)
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failure to condemn these lands, improvements, appurtenances and property rights, constitutes a
taking by inverse condemnation.
17. It has been necessary for HI Boise to retain attorneys to represent it in this matter,
and it has agreed to pay its attorneys their reasonable fees, such that lTD should be required to
reimburse HI Boise for its attorney's fees in this matter, pursuant to Idaho Code § 58-1105, and
Idaho caselaw.
PRAYER FOR RELIEF
WHEREFORE, HI Boise respectfully requests that the Court adjudge as follows:
1. That lTD has inversely condemned a portion of HI Boise's Property and has taken
its Property improvements, appurtenances and property rights, completely and permanently, or
damaged them to such an extent that just compensation is due regardless of the nature of the
description set forth in lTD's Amended Complaint and other pleadings, as HI Boise sha.ll prove
and establish that such additional taking and damage has occurred.
2. That the Court determine the amount of just compensation due ill Boise by
reason of the direct and indirect condemnation of a portion of its Property and enter judgment
against lTD for the fair market value ofHI Boise's Property.
3. That the Court's determination of just compensation include, without limitation,
business damages, additional and severance damages, together with HI Boise's costs and
attorney's fees.
4. For interest from the date of the issuance of the Summons being February 19,
2009.
5. That the Court grant HI Boise such other and further relief as may be just and
equitable under the circumstances.
DEFENDANT m BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURy TRIAL - 10 FVS/cmh (4/112010) (324574_5)
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DATED THIS __ day of April, 2010.
GREENER BURKE SHOEMAKER P.A.
By . _
Fredric V. Shoemaker
Thomas 1. Lloyd III
Attorneys for Defendant HI Boise, LLC
DEFENDANT m BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR .nJRY TRIAL -11 FVS/cmh (4/l12010) (324574_5)
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I HEREBY CERTIFY that on the __ day ofApril, 2010, a true and correc:t copy
of the foregoing was served upon the following:
MaryV. York
Steven C. Bowman
Holland & Hart LLP
101 S. Capitol Blvd., Ste. 1400
P. O. Box 2527
Boise, ID 83701-2527
[Attorneys for Plaintiff/Counter-Defendant}
Mortgage Electronic Registration Systems, Inc.








DEFENDANT ill BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 12 FVS/cmh (4/112010) (324574_5)
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Ada County Cler.'
Fredric V. Shoemaker, ISB No. 1687
Thomas J. Lloyd III, ISB # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law






Attorneys for Defendant HI Boise, LLC
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRAnON SYSTEMS, INC., a Delaware
corporation,
Defendants.
Case No. CV OC 0903179
ORDER GRANTING STIPULATION
FOR LEAVE TO FILE AMICNDED
ANSWER TO AMENDED
COMPLAINT, COUNTERCLAIM
AND DEMAND FOR JURY TRIAL
This matter having come before the Court on the parties' Stipulation for Leave to File
Amended Complaint, Counterclaim and Demand for Jury Trial, the Court being fully advised,
and good cause appearing therefor,
IT IS HEREBY ORDERED that the Stipulation for Leave to file Amended Complaint,
Counterclaim and Demand for Jury Trial is granted.
ORDER GRANTING STIPULATION FOR LEAVE TO FILE AMENDED ANSWER TO
AMENDED COMPLAINT, COUNTERCLAIM AND DEMAND FOR JURY TR1AL - 1
326248 J9106-0 J J
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IT IS FURTHER ORDERED that Defendant Hi Boise LLC shall be grantedlleave to file
its Amended Answer to Amended Complaint, Counterclaim and Demand for Jury Trial.
IT IS FURTHER ORDERED that Defendant Hi Boise LLC shall serve the Amended
Answer to Amended Complaint, Counterclaim and Demand for Jury Trial on Plaintiff by serving
a copy on Plaintiffs counsel via U.S. Mail.




1I HEREBY CERTIFY that on the __ day of April, 2010, a true and correct copy of
the foregoing was mailed, postage prepaid, to:
MaryV. York
Steven C. Bowman
Special Deputy Attorneys General




Thomas 1. Lloyd III
GREENER BURKE SHOEMAKER P.A.
950 W. Bannock St, Ste 900
Boise, ID 83702
Mortgage Electronic Registration Systems, Inc.
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ORiGltJAL
Fredric V. Shoemaker, ISB No. 1687
Thomas J. Lloyd III, ISB # 7772
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law






Attorneys for Defendant HI Boise, LLC
APR 1 3 2010
J. DAVID NAVARRO, Clerk
ByKATHY J. ElIEHL
DEPUTY
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.





DEMAND FOR JURY TRIAL
J
COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI
Boise"), by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., and
for its Amended Answer to Plaintiffs Amended Complaint dated August 6, 2009, ("Amended
Complaint"), admit, deny and allege as follows:
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL -] FYS (4112/2010) (324574_5)000545 
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HI Boise denies all allegations of the Amended Complaint not specifically admitted
herein.
SPECIFIC ADMISSIONS AND DENIALS
1. In response to the allegations in Paragraph I of the Amended Complaint, HI Boise
admits that it owns real property located in Ada County, Idaho, and that Plaintiff has indicated
its desire to condemn real property owned by HI Boise located in Ada County, Idaho. As to any
other allegations set forth in Paragraph I of Plaintiffs Amended Complaint, HI Boise is without
knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
2. In response to Paragraph II of Plaintiffs Amended Complaint, HI Boise admits
that Plaintiff has those statutory powers conferred in Idaho Code Section 40-301, et seq. HI
Boise denies the allegations set forth in paragraph II of Plaintiffs Amended Complaint to the
extent such allegations conflict with, or are outside the scope of such statutory authority.
3. In response to the allegations in Paragraph III of the Amended Complaint, HI
Boise admits that pursuant to this Court's Order of Possession dated June 17,2009, the Court has
ruled that the taking of the land is necessary for a use authorized by law. As to all other
allegations set forth in Paragraph III of Plaintiffs Amended Complaint, HI Boise is without
knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
4. In response to Paragraph IV of Plaintiffs Amended Complaint, HI Boise is
without know ledge or information sufficient to form a belief as to the truth of the allegations set
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 2 FVS (4112/2010) (324574_5)000546
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forth therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
5. In response to the allegations in Paragraph V of the Amended Complaint, HI
Boise admits that pursuant to this Court's Order of Possession dated June 17,2009 the Court has
ruled that Plaintiff attempted in good faith to purchase certain real property from Defendant. As
to all other allegations set forth in Paragraph V of Plaintiffs Amended Complaint, HI Boise
denies the allegations.
6. In response to Paragraph VI of Plaintiffs Amended Complaint, HI Boise admits
that the property or property rights sought to be condemned are part of a larger parcel, and that
Parcel 105, as described in Plaintiffs Complaint, is the same real property described on Exhibit
A to HI Boise's Counterclaim.
7. In response to Paragraph VII of Plaintiffs Amended Complaint, HI Boise admits
only that some, but not all, of the property sought to be condemned is now surveyed, located and
shown upon the official plat of 1-84, Vista Avenue Interchange, Project No. A009(818), and
therefore denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure ..
8. In response to Paragraph VIII of Plaintiffs Amended Complaint, HI Boise IS
without knowledge or information sufficient to form a belief as to the truth of the allegations set
forth therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
9. In response to Paragraph IX of Plaintiffs Amended Complaint, HI Boise admits
that Plaintiff has issued an Order of Condemnation for the property described on Plaintiffs
Amended Complaint.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMI-LAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 3 FVS (4/12/2C10) (324574_5)000547
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10. In response to Paragraph X of Plaintiffs Amended Complaint, HI Boise denies
the same, as the Station Numbers on Vista Avenue therein identified, are an inadequate and
incomplete basis for describing the limits of the taking of HI Boise's property.
11. HI Boise admits only that it is necessary to condemn the lands described in
Exhibits A and B to Plaintiffs Amended Complaint, but deny that Plaintiffs Amended
Complaint contains a complete description of the lands and property rights that Plaintiff is
taking.
RESPONSE TO PRAYER FOR RELIEF
With respect to Plaintiffs Prayer for Relief in the Amended Complaint, to the extent that
any answer is required, HI Boise denies the allegations contained therein.
DEFENSES
First Defense
To the extent that Plaintiffs Amended Complaint gives rise to a defense pursuant to Rule
12(b) of the Idaho Rules of Civil Procedure, the Amended Complaint should be dismissed
pursuant thereto.
Second Defense
HI Boise is entitled to recover damages from the Idaho Transportation Department for
any condemnation of its real property and improvements thereon, for any easement across its
real property, any severance damages to the remainder of HI Boise's property and all business
damages HI Boise will incur as a result of the taking, all in an amount to be set forth in the trial
of this action, as determined in accordance with the United States Constitution, the Idaho
Constitution and Idaho Code § 7-711, et seq.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 4 FYS (4/12/2010) (324574_5)000548
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Third Defense
HI Boise has been forced to retain the services of Hawley Troxell Ennis & Hawley LLP
and Greener Burke Shoemaker P.A. in order to defend this action, and HI Boise should be
awarded its reasonable attorneys' fees, and costs pursuant to Idaho Code § 7-718 from Plaintiff.
Fourth Defense
HI Boise affirmatively alleges the temporary easements sought to be taken by Plaintiff
are unlimited and that Plaintiff has not limited the use of those easements in its Amended
Complaint in any way. HI Boise is therefore entitled to be paid for the full fair market value of
the easements based on their unlimited use and to have damages to its remaining property
assessed on that basis.
Fifth Defense
That the temporary easement described as "Easement 1", in addition to being unlimited,
is, in fact, a permanent easement in that the improvements that Plaintiff intends to construct will,
after the construction of the Project is completed, remain on HI Boise's property and adjacent to
HI Boise's property and will result in Easement 1 remaining and encumbering HI Boise's
property on a permanent basis. Those permanent encumbrances will consist of compacted earth,
gravel, road base, asphalt and concrete with its height varying between approximately nine
inches higher than presently existing along the westerly edge of the Easement 1 to a height of
one inch or less at the easterly edge of this easement. In addition, Easement 1 is, in fact,
incompletely and inadequately described in the Amended Complaint in that, as a consequence of
the Project and the installation of material described above within Easement 1, it will be
necessary and reasonable to install additional soils, rock and asphalt adjacent and outside of the
area described in the Easement 1 to provide support for the new ramp which will be constructed
in the Easement 1. HI Boise has not fully and finally determined the extent of the consequences
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 5 FYS (4/12/2010) (324574_5)000549
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of the construction of Easement 1 and what additional improvements or accommodations will
need to be made, but the adverse consequences will likely include elimination or impairment of
parking, interference with and degradation of customers' and patrons' views, ease of access and
unloading and disembarking from vehicles, and positive sense of arrival. HI Boise will make
that determination upon the Plaintiffs completion of the Project, and reserves the right to amend
its answer, this affirmative defense, and any counterclaim until that time.
Sixth Defense
That the driveway on and the access adjacent to HI Boise's property adjoining the Vista
Avenue right-of-way, which provide the primary means of vehicular and pedestrian access to and
from HI Boise's property, namely between Station 24+58.10 to Station 25+09.03, exist pursuant
to the express permission, agreement and consent provided by Plaintiff, then acting under the
Idaho Board of Highway Directors for the State of Idaho, pursuant to an express reservation set
forth in Corporation Warranty Deed, dated August 23, 1967 and recorded as Instrument No.
751203, records of Ada County, Idaho, naming Ken Hills Investment Co. as Grantor and the
Idaho Board of Highway Directors as Grantee, and a Corporation Quit Claim Deed, dated
August 23, 1967 and recorded as Instrument No. 751202, records of Ada County, Idaho, naming
Great Western Investment Co. as Grantor and the Idaho Board of Highway Directors as Grantee.
The Project will eliminate and take this access easement and driveway and the rights owned by
HI Boise as the successor in interest to said Grantors, as named in the two deeds, and will
relocate the access and driveway approximately 7 feet east, 1V2 feet further north, and 6 inches in
height at the centerline than the driveway access easement agreed to by HI Boise's predecessor
and currently enjoyed by HI Boise. These actions constitute a taking of the driveway easement
and access and HI Boise's rights under the deeds and express permission given by Plaintiff to HI
Boise's predecessor to permanently construct and locate its driveway access and access easement
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 6 FVS (4112/2010) (324574_5)000550
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In its present location. In addition, the new driveway and access that Plaintiff proposes to
construct for the Project will not be accompanied by any deed, or other written contractual
guarantee or commitment as to its location, dimensions or existence, such that HI Boise's
contractual rights are taken as a result of the Project.
Seventh Defense
The Project, including, without limitation, the expansion of the Vista Avenue right-of-
way width by 14 feet adjacent to HI Boise's property, the increase in traffic, traffic speed, and
the height of Vista Avenue abutting HI Boise's property, including, in particular, the height of
Vista Avenue abutting HI Boise's existing deeded access and driveway, together with traffic
control devices that have or will be constructed as a result of the Project, including, without
limitation, raised medians, striping, signalization required as part of the Project, and Plaintiffs
execution of the Cooperative Agreement with Ada County Highway District dated April 10,
2009, will substantially reduce, if not practically eliminate, pedestrian and vehicular access from
Vista Avenue via the existing deeded access and driveway.
Eighth Defense
As a result of the Project, the three signs, consisting of a billboard sign, and two lighted
pole signs existing on HI Boise's property and providing notice of the existence of the hotel
facility on HI Boise's property and information to the public and, in particular, vehicular traffic
approaching HI Boise's property from both the west and the east on Interstate 84 and vehicular
traffic and pedestrians approaching HI Boise's property from the airport on Vista Avenue, will
be obliterated or diminished as a result of the Project, unless the height of the signs are increased,
replaced, relocated, or all of the above. HI Boise has incurred, and will continue to incur, certain
costs to relocate, replace those signs, or heighten one or more of those signs pursuant to its
obligation to mitigate its damages under Idaho Code § 7-711, and is entitled to be compensated
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMltLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 7 FVS (4/12/2C10) (324574_5)000551
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for those costs and the resultant additional business damages and severance damages to HI
Boise's property.
Ninth Defense
The installation of the soundwall adjacent to HI Boise's property, the relocation of the
access point for west-bound traffic exiting the Interstate at Vista Avenue, which will be moved
approximately 260 feet east which, together with the reconfiguration of the interchange,
including the movement of the west-bound exit ramp approximately I00 feet south from its
present location on Vista Avenue, will make it more difficult for motorists to: (a) view the HI
Boise property and hotel, including signage; and (b) make the decision necessary to stay or eat at
the HI Boise property. Additionally, the new interchange and its increased height will reduce the
visibility of the HI Boise hotel improvements for east-bound and west bound traffic on the
Interstate, north bound traffic and pedestrians approaching on Vista Avenue, and also impede
and diminish traffic to and motorists', customers' and patrons' use of the HI Boise property, for
overnight stays, dining, banquet, social, business and educational functions and meetings.
Rule 11 Statement
HI Boise has considered and believes that it may have additional defenses, but does not
have enough information at this time to assert additional defenses under Rule II of the Idaho
Rules of Civil Procedure. HI Boise does not intend to waive any such defenses and specifically
asserts its intention to amend this answer if, pending research and after further discovery, facts
come to light giving rise to such additional defenses.
DEMAND FOR JURY TRIAL
HI Boise hereby respectfully demands a trial by jury of not less than twelve (12) persons
as to all issues of this matter pursuant to Rule 38(b) ofIdaho Rules of Civil Procedure.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 8 FVS (4/12/2010) (324574_5)000552
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COUNTERCLAIM
Independent of the foregoing Amended Answer, Defendant HI Boise, as Counterclaimant
by and through its attorneys of record, Greener Burke Shoemaker P.A., and for its cause of
action against the Plaintiff/Counter-Defendant, the State of Idaho, Idaho Transportation Board
(the "lTD"), and for such counterclaim, states and alleges as follows:
I. HI Boise herein incorporates each and every allegation, statement, defense and
affirmative defense in the foregoing Amended Answer to Plaintiffs Amended Complaint and
Demand for Jury Trial as if set forth fully herein against JTD.
2. HI Boise owns the real property, consisting of approximately 9.15 acres, and
attached hereto as Exhibit A (the "Property").
3. The lTD is lawfully empowered to locate, design, construct and acquire state
highways and associated facilities for the State of Idaho and has the power of eminent domain,
subject to the limiting and qualifying provisions of the Idaho Constitution, Article I, Section 14,
and Idaho Code § 7-70 I, and the United States Constitution.
4. Since HI Boise filed its Answer dated August 13, 2009, it has determined through
discovery responses from lTD and otherwise that the lands, improvements, easements, accesses
and other property and contractual rights pertaining to its Property, or appurtenant thereto, will
be taken or damaged on a permanent basis beyond the authority sought and described in the
Complaint, Amended Complaint, or in the Stipulation for Possession and following Order of
Possession.
5. lTD has failed to:
a. Make a good faith offer for all the property and property rights that are
being taken;
b. Pay just compensation in a timely fashion;
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 9 FVS (4112/2(10) (324574_5)000553
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c. Pay the reasonable sum for the taking, condemnation and value of these
additional lands, improvements, appurtenances and property rights, as well as the damages for
the remainder of the Property, as required under the United States and Idaho Constitutions. lTD's
failure to condemn these lands, improvements, appurtenances and property rights, constitutes a
taking by inverse condemnation.
17. It has been necessary for HI Boise to retain attorneys to represent it in this matter,
and it has agreed to pay its attorneys their reasonable fees, such that lTD should be required to
reimburse HI Boise for its attorney's fees in this matter, pursuant to Idaho Code § 58-1105, and
Idaho caselaw.
PRAYER FOR RELIEF
WHEREFORE, HI Boise respectfully requests that the Court adjudge as follows:
1. That lTD has inversely condemned a portion of HI Boise's Property and has taken
its Property improvements, appurtenances and property rights, completely and permanently, or
damaged them to such an extent that just compensation is due regardless of the nature of the
description set forth in lTD's Amended Complaint and other pleadings, as HI Boise shall prove
and establish that such additional taking and damage has occurred.
2. That the Court determine the amount of just compensation due HI Boise by
reason of the direct and indirect condemnation of a portion of its Property and enter judgment
against lTD for the fair market value of HI Boise's Property.
3. That the Court's determination of just compensation include, without limitation,
business damages, additional and severance damages, together with HI Boise's costs and
attorney's fees.
4. For interest from the date of the issuance of the Summons being February 19,
2009.
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMI)LAINlr,
COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 10 FVS (4/12/2010) (324574~5)000554
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Thorn J. .Ioyd III
Attorney or Defendant HI Boise, LLC
equitable under the circumstances.
DATED THIS Y _day of April, 2010.
GRE
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the l~ay of April, 2010, a true and correct copy
of the foregoing was served upon the following:
Mary V. York
Theodore Tollefson
Holland & Hart LLP
101 S. Capitol Blvd., Ste. 1400







Mortgage Electronic Registration Systems, Inc.




o Facsimileo Hand Delivery
DE-mail
DEFENDANT HI BOISE, LLC'S AMENDED ANSWER TO AMENDED COMPLAINT,
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, IDAHO
TRANSPORTATION BOARD,
Case No. CV OC 0903179
Plaintiff,
v.
HI BOISE, LLC, a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRAnON SYSTEMS, INC., a Delaware
corporation,
Defendants.
NOTICE OF SERVICE OF
DEFENDANT HI nOISE,
LLC'S FOURTH SET OF
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PRODUCTION
NOTICE IS HEREBY GIVEN that on the 14tj day of April, 2010, a true and correct copy
of DEFENDANT HI BOISE, LLC'S FOURTH SET OF REQUESTS FOR PRODUCTION, along
with a copy of this NOTICE OF SERVICE, were served on counsel ofrecord in this matter, to the
address and via the method indicated below:
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HI BOISE, LLC, a Delaware limited liability
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1. Defendant HI Boise, LLC's Responses to Plaintiff's Third Set ofInterrogatories and
Requests for Production ofDocument and First Set ofRequests for Admissions; and
2. This Notice ofService.
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DATED THIS 16th day of April, 2010.
GREENERBU SHOEMAKER P.A.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 16th day of April, 2010, a true and correct copy of
the foregoing was served upon the following:
MaryV. York
Steven C. Bowman
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC., a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRAnON SYSTEMS, INC., a Delaware
corporation,
Defendants.







COMES NOW Defendant HI Boise, LLC ("HI Boise"), by and through its counsel of
record, Greener Burke Shoemaker P.A., and respectfully submits this memorandum in
opposition to Plaintiff Idaho Transportation Board's ("ITD") Motion for Partial Summary
Judgment.
I. INTRODUCTION
This case arises from lTD's exercise of its eminent domain powers over land owned by
HI Boise, in accordance with plans to reconstruct the freeway interchange at the intersection of I-
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION FOR PARTIAL SUMMARY JUDGMENT -1 (330119.doc)000561
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84 and Vista Avenue in Boise, Idaho. (See generally, Amended Complaint, filed by lTD in this
action on August 6, 2009 ("Complaint"). As a part of its Vista Interchange Project ("the
Project"), lTD is widening a portion of Vista Avenue abutting HI Boise's property, on which is
situated a hotel, restaurant and convention center ("the Property"). (!d.; Affidavit of Patrick
Dobie, filed concurrently herewith ("Dobie Aff."), ~ 6.) In so doing, ITD has sought 1:0 condemn
approximately 960 square feet of HI Boise's Property for public use, including the area that has
been historically used by HI Boise and its predecessors in interest as the main access 1:0 and from
the Property onto Vista Avenue. (Affidavit of Mark L. Butler, filed concurrently herewith
("Butler Aff."), ~~ 13,20.) In fact, the Vista Avenue access point that has been historically used
by the Property exists pursuant to an easement reservation in two 1967 deeds, which were
executed by HI Boise's predecessors in interests in order to grant to the State property necessary
for the original Vista Avenue interchange. (Butler Aff., ~ 5.)
lTD instituted this condemnation action on February 19, 2009, and on August 6, 2009,
lTD filed its Amended Complaint. (See Complaint.) lTD admits to acquiring and condemning
certain real property owned by HI Boise, but does not indicate in this action that it is condemning
HI Boise's access to the property. (!d.) Nonetheless, on April 7, 2010, the parties to this action
stipulated to allow HI Boise to file a counterclaim seeking damages for ITD's taking of HI
Boise's access. (See Stipulation for Leave to File Amended Answer to Amended Complaint,
Counterclaim and Demand for Jury Trial ("Stipulation to Amend").)
In its Motion for Partial Summary Judgment, lTD has asked this Court to summarily
adjudicate, as a matter of law, the issue of whether HI Boise is entitled to just compensation for
loss of its access. (ITD's Brief in Support of Motion for Partial Summary Judgment ("ITD
Brief'), p. 1.) In support of its Motion, ITD has falsely asserted that no compensable access
rights of HI Boise will be taken by the Project and, to the extent that access rights are taken,
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION FOR PARTIAL SUMMARY JUDGMENT - 2 (330119.doc)000562
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attempted to justify the taking as an exercise of its police powers such that no compensation is
required. (lTD Brief, p. 3.)
For the reasons set forth herein, summary judgment for lTD on the access issue is not
appropriate. In point of fact, summary judgment in HI Boise's favor is warranted. HI Boise has
an easement access right pursuant to a reservation of rights in two deeds, dated August, 1967,
which granted to the State property for the original Vista Avenue interchange. (Butler Aff., ~1~1 5-
7.) The area of property taken by lTD in the present action completely encompasses the area
containing the easement access reserved in the 1967 deeds. (Dobie Aff., ~ 23.) Furthermore, the
physical access to the Property following the Project will be so substantially limited and
inadequate that it amounts to an effective taking of the Property's meaningful access to the
public roads. (Dobie Aff., ~~ 31-50; Butler Aff., ~~ 22-23.) The only open question is the extent
and full effects of the Project on HI Boise's access. In all events, summary judgment against HI
Boise ought to be denied.
Finally, ITD has moved for summary judgment on the ability of HI Boise to recover
damages for increased noise as a result of the Project. ITO bases its argument upon a waiver that
was signed by HI Boise following HI Boise's request that ITO not construct a sound wall barrier
along 1-84 adjacent to the Property. (ITO Brief, pp. 24-25.) Because ITD's reading of that
waiver is overly broad, and because the plain language thereof does not waive all rights to
damages for increased noise as a result of the Project, ITO's motion for summary judgment on
this issue should be denied.
II. THE CORRECT LEGAL STANDARD FOR GRANTING SUMMARY JUDGMENT
Because ITD incorrectly cited the applicable standards for the entry of summary
judgment in a condemnation action, a review of the relevant law is both necessary and
appropriate. ITO is correct in its assertion, citing City of Lewiston v. Lindsey, 123 Idaho 851,
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION FOR PARTIAL SUMMARY JUDGMENT - 3 (330119.doc)000563
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853 P.2d 596 (Ct. App. 1993), that all issues in a condemnation action, other than the
determination of just compensation, are to be decided by the trial court. (lTD Brief, p. 9.)
However, it does not follow that, as lTD seemingly maintains, all such issues are to be decided
on summary judgment and without a court trial. To the contrary, even the cases cited by lTD in
its discussion of the summary judgment standard hold that a court trial is the appropriate avenue
for determining all issues of law and fact except the value of just compensation: "... all issues
except the sole issue relating to compensation are to be tried by the court as in the ordinary
condemnation case." Tibbs v. City of Sandpoint, 100 Idaho 667, 670, 603 P.2d 1001, 1004
(1979) (emphasis added). Despite lTD's advancement of the incorrect standard for resolving
issues other than damages, when the facts are weighed in the light most favorable to the
nonmoving party, applying the correct traditional standard, summary judgment for HI Boise may
be properly entered for HI Boise on the issue of access for the reasons discussed in Sections
IIl(B) and III(D), below.
A. The Parties Have Stipulated To And The Court Correctly Ruled That This Case
Ought To Be Resolved By Two, Separate Trials.
The Idaho Supreme Court has made it clear that eminent domain actions are actually
conducive to two trials, implying that a trial on the merits is appropriate: "In close cases, the trial
courts may conclude it to be preferable to bifurcate the issues, with the court upon determining
the taking issue then providing an accurate description of the property or right therein which has
been taken." Reuth v. State, 100 Idaho 203, 223, 596 P.2d 75, 95 (1979). The Supreme Court
has not held that questions to be decided by the trial court never go to trial. Id. at 222
("Conceivably ... the trial court may determine to impanel a jury and have all issues presented
at one time."). Quite contrary to lTD's characterization, at no point does the Reuth court say that
summary judgment is always appropriate in condemnation cases and that the normal standards
for summary judgment in a court trial ought not be followed. See Reuth, 100 Idaho at 222-223
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF"S
MOTION FOR PARTIAL SUMMARY JUDGMENT - 4 (330119.docl000564
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(comparing eminent domain proceedings to "the case where a trial court in an ordinary civil
action tried without a jury decides the case on its merits ....").
Since the normal standards for summary judgment in a court trial apply, and agreeing that
the questions raised by lTD in the present motion are to be decided by the court and not a jury,
the following standards ought to be followed by this Court in determining the issues presented by
lTD.
B. Standard Principles Governing Summary Judgment Apply In Condemnation
Cases.
Summary judgment is appropriate only "if the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56(c). "The
burden of proving the absence of material facts is upon the moving party." Thomson v. City of
Lewiston, 137 Idaho 473, 476, 50 P.3d 488, 491 (2002). "[S]ummary judgment should be
granted only if there is no genuine issue of material fact after the pleadings, depositions,
admissions and affidavits have been construed in a light most favorable to the opposing party."
Palmer v. Idaho Bank & Trust, 100 Idaho 642, 643, 603 P.2d 597, 600 (1979). If any genuine
issue of material fact is left unresolved, summary judgment is not appropriate. McKinley v.
Fanning, 100 Idaho 189,595 P.2d 1084 (1979).
"Generally, when considering a motion for summary judgment, a court liberally
construes the record in the light most favorable to the party opposing the motion and draws all
reasonable inferences and conclusions in that party's favor." Killinger v. Twin Falls Highway
Dist., 135 Idaho 322, 325, 17 P.3d 266, 269 (2000) (emphasis added). When issues raised on a
motion for summary judgment are issues properly determined by a court trial and not a jury trial,
the only difference at the summary judgment stage is that "the judge is required to view
conflicting evidence in favor of the [nonmoving] party, but not necessarily to draw inferences
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFI"S
MOTION FOR PARTIAL SUMMARY JUDGMENT - 5 (330119doc)000565
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from uncontroverted facts in the [nonmoving] party's favor." Reisanauer v. State, 120 Idaho 36,
38,813 P.2d 375, 377 (Ct. App. 1991). Thus, only where "evidentiary facts are undisputed" may
the court draw inferences in the moving party's favor. Killinger, 135 Idaho at 325.
III. ARGUMENT
A. It Is The Court, Not The Complaint, That Defines The Take.
lTD contends, based on a single cited decision of the Idaho Court 0 f Appeals, that HI
Boise will be unable to prevail on the contention that its access to Vista Avenue has been taken
without just compensation because, according to the argument presented, lTD did not allege such
a take in its complaint. (lTD Brief, pp. 12-14, citing Ada County Highway Dist. v. Sharp, 135
Idaho 888,26 P.3d 1225 (Ct. App. 2001).) First, this argument fails because of the stipulation
that was filed in this Court on April 7, 2010, by which lTD has agreed to allow HI Boise to
amend its pleadings in this case to include a counterclaim for inverse condemnation of, among
other things, its access to the Property. Thus, the scope of the take must analyze not only what
lTD has asserted in its Complaint, but also what HI Boise has asserted in its counterclaim. The
only case cited by lTD in support of its proposition that "the complaint defines the taking" (lTD
Brief, p. 12), Ada County Highway Dist. v. Sharp, was a fairly straightforward condemnation
case in which the only relevant question was whether the Highway District's complaint was
controlling, for purposes of the litigation, over a prior administrative order of condemnation
issued by the condemning authority. See generally, 135 Idaho 888. In Sharp, there was no
counterclaim and no assertion of inverse condemnation by the defendant. Id. As there was
therefore no issue properly raised before the trial court as to whether the Highway District was
actually taking anything more than what had been identified in the complaint, the defendant was
not able to argue that the scope of the Highway District's taking was greater than that which was
alleged in the Complaint. Id.
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION FOR PARTIAL SUMMARY JUDGMENT - 6 (330119.doc)000566
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"[T]he Idaho Constitution allows the right of eminent domain only where there has been
the ascertainment and payment of just compensation, and the same ... provides the right in a
property owner to initiate the eminent domain proceeding where ... his private property has
been taken without ... payment." Reuth, 100 Idaho at 222. "[T]he ordinary proceeding in
eminent domain is instituted by the party claiming the right to exercise that power, whereas an
inverse proceeding is instituted by a property owner who asserts that his property, or some
interest therein, has been invaded or appropriated to the extent of a taking , . . ." !d. at 217.
Accordingly, inverse condemnation is "a restriction placed by the Constitution upon the State
itself, and upon all of its agencies who derive from it their power of eminent domain," and the
state cannot merely "disregard and violate that limitation" at its leisure, or by otherwise simply
failing to include the extent of the taking in its own complaint. !d. at 218. Rather, because "[a]n
accurate description of the property taken is essential," "the trial court will make the
determination of the taking issue." !d. at 223, 222.
Simply stated, the notion that lTD enjoys an unfettered privilege to define, narrow and
understate the scope of its own taking is directly contrary to the above-noted principles of
inverse condemnation as rooted in the Idaho Constitution. In the present case, lTD has now
stipulated to HI Boise's filing of an inverse condemnation counterclaim that alleges, inter alia,
that lTD has taken HI Boise's "accesses" without just compensation. (See Stipulation to
Amend.) Accordingly, lTD is no longer able to argue that the condemnation for which it owes
HI Boise just compensation is limited to that which it has identified in its own complaint. Idaho
Const. art. I, § 14. lTD's request for summary judgment on that basis ought to be denied.
B. lTD's Vista Interchange Project Includes A Compensable Taking Of HI Boise's
Access To Vista Avenue.
Contrary to the assertions made by lTD, the extent and effect of the Vista lnterchange
Project ("the Project") will eradicate and in fact destroy the existing physical access, and so
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFl"'S
MOTION FOR PARTIAL SUMMARY JUDGMENT - 7 (330119.doc)000567
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substantially impair HI Boise's historic access to Vista Avenue that a determination of just
compensation must be made. The Idaho Constitution governs the requirement that just
compensation be paid for private property taken by the state's power of eminent domain:
"Private property may be taken for public use, but not until a just compensation, to be
ascertained in the manner prescribed by law, shall be paid therefor." Idaho Const. art. I, § 14.
"[T[he right of a property owner to access a public way is a vested property right appurtenant to
the land abutting the public way in question, and ... an unreasonable limitation upon such a right
may constitute a taking requiring compensation." Killinger, 135 Idaho at 325. Such
"unreasonable limitation" on access exists not only when a complete acquisition of access
occurs, but also when a property owner's right of access is "substantially impaired." Reuth, 100
Idaho at 219 (emphasis added). The question for this Court, then, is "whether in [this] particular
case there will be an actionable interference with [HI Boise's] right of access." !d.
1. The Project usurps and condemns HI Boise's legal, deeded access
rights to Vista Avenue, which have existed for over forty years.
As previously stated, the Idaho Constitution prohibits the government's taking of private
property without payment of just compensation therefor. Idaho Const. art. I, § 14. Although
there actually has been a physical taking here, it is well-established law in the state of Idaho that
use of the word "property" does not limit compensable takings to physical property, but instead
broadly includes "private property 'of all classifications. '" Coeur D 'Alene Garbage Service v.
City ofCoeur D'Alene, 114 Idaho 588,591,759 P.2d 879, 882 (1988) (quoting Hughes, 80 Idaho
at 293). In Coeur D 'Alene Garbage Service, the Idaho Supreme Court affirmed that the State's
effective abrogation of a private contract right by way of its annexation of property into city
limits and, thus, incorporation of the relevant land into the city's jurisdictional limits for
purposes of garbage collection, was a compensable taking within the purview of Article I,
Section 14 of the Idaho Constitution. 114 Idaho at 590-91. Further, "[a]II classes of private
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION FOR PARTIAL SUMMARY JUDGMENT - 8 (3301 19.doc)000568
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property not enumerated may be taken for public use when such taking is authorized by law."
l.C. § 7-703(6) (emphasis added). "It includes all easements attached to the land. I.e. § 55-603.
It includes hereditaments, whether corporeal or incorporeal, such as easements, and every
interest in lands. 73 C.l.S. Property § 7, p. 159." Hughes, 80 Idaho at 293. Furthermore, the
"right of entry upon ... lands ... as may be necessary for some public use," is "subject to be
taken" by the government. I.e. 7-702(3).
In late 2009, in another lTD condemnation suit, the Honorable Deborah Bail of the
Fourth Judicial District of the State ofIdaho, in and for the County of Ada, confronted a virtually
identical question to the one presently before the Court. In State v. Bradley B., LLC, Case No.
CV OC 08185194, Judge Bail entered a "Decision and Order Re: Partial Summary Judgment" on
December 17, 2009, a true and correct copy of which is attached as Exhibit "]3" to the Affidavit
of Counsel filed herewith. By that Order, Judge Bail granted the defendant's Motion for Partial
Summary Judgment, in which it had asked, in part, for a ruling "that its access easement
constitutes a property right that is appurtenant to its real property, and that it has been taken by
inverse condemnation by the State of Idaho" as a consequence of lTD's Orchard Interchange
Project on Interstate 84, only approximately one mile west of the Vista Interchange Project along
1-84. (Counsel Aff., Ex. B, pp. 2-3.) Because the issues before Judge Bail are strikingly similar
to those now before this Court, a recitation of the relevant factual and legal conclusions of Judge
Bail is appropriate herein:
In 1966, the State acquired right of way and access rights
from Dillon's predecessors-in-interest [Price] in order to widen 1-
84. The acquisition occurred by deed from the property owner,
and in addition to conveying real property, each deed also
conveyed all rights of access to and from 1-84 except at a
designated location specifically identified in the deed [access to
Orchard Street Northerly from Station 6+05.64]. ... Plaintiff has
removed the original access driveway as part of its Orchard 1-84
reconstruction project. Plaintiff is now constructing a new forty
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFII"S
MOTION FOR PARTIAL SUMMARY JUDGMENT - 9 (330119.doc)000569
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foot wide driveway approximately 110 feet to the north of the
original driveway....
Dillon filed this motion for partial summary judgment
asking the Court to rule that its access easement constitutes a
property right that is appurtenant to its real property, and that it has
been taken by inverse condemnation by the State of Idaho.... The
State responds by arguing that it merely moved Dillon's driveway
to another location within the 256 foot easement described in the
deed, and therefore no taking occurred....
There is no dispute that Dillon has an express easement by
virtue of the Price deed. An easement is the right to use the land of
another for a specific purpose that is not inconsistent with the
general use of the property by the owner. Capstar Radio
Operating Co. v. Lawrence, 143 Idaho 704, 707-08, 152 P.3d 575,
578-79 (2007)....
It is well settled that "[w]hen one parcel of land is subject
to an easement in favor of another, and the servient tenement is
taken for, or devoted to, a public use that destroys or impairs
enjoyment of the easement, the owner of the dominant tenement is
entitled to compensation." II NICHOLS ON EMINENT DOMAIN §
5.07[2][b] (3d. ed. 2006)....
. . . "Where the grant or reservation of an easement is
general in its terms, an exercise of the right, with acquiescence and
consent of both parties in a particular course or manner, fixes the
right and limits it to that particular course or manner." 25
Am.Jur.2d Easements § 72....
. . . To hold otherwise would mean that in cases such as
this, the State could unilaterally move the easement location,
remove one access point, and physically invade private property to
create a new access point without paying due compensation.
Instead, Dillon has a specific right of access at the location of the
original driveway, which was taken by the State.
(Counsel Aff., Ex. B, pp. 2-8 (selected internal citations omitted).) By simply changing the
name of the condemnee in Judge Bail's decision, it becomes obvious that the situation here is
nearly identical.
In the present case, there can be no dispute that HI Boise has an express easement by
virtue of the August, 1967 Quitclaim and Warranty Deeds. (Butler Aff., -,r 5, Exs. A &. B; Dobie
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
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Aff., '1 22.) The area of that easement access was limited to "Vista Avenue Northeasterly from
Station 24+53.01." (Butler Aff., '1 5.) By the historic use of the driveway access to Vista
Avenue since 1967, the access point has become fixed at a certain point within that easement
area. (Id., ~~ 6-8.) ITD has now removed that original access point as part of the Project. (Id., ~
12; Dobie Aff., ~ 23.) ITD is now constructing an elevated and entirely new, forty foot wide
driveway approximately seven (7) feet to the east of, and one and one-half (1..5) feet Ito the north
of, the original access point. (Counsel Aff., Ex. A, pp. 36:3-18; 61:17 - 62:3; 71:14 - 72:14.)
Contrary to the apparent intent of its motion, ITD cannot force HI Boise to accept a new access
point in exchange for the old in an attempt to avoid its just compensation liability under the law
of eminent domain. State v. Dunclick, Inc., 77 Idaho 45, 286 P.2d 1112 (1955). Where HI Boise
had a specific right of access at the location of the original driveway, that access has been taken
by the State and HI Boise is entitled to just compensation therefor.
The only real distinction between the circumstances presented to Judge Bail and those
which are now before this Court is that, in Bradley B., LLC, the new access point that the State
provided to the defendants was "still within the deeded description of' the easement area.
(Counsel Aff., Ex. B, p. 5.) lt is true that there is a similar movement of the new access point
approximately one and one-half feet north, which by itself would at least keep the access point
within the deeded easement area. (Counsel Aff., Ex. A, pp. 71:22 - 72:14.) However, in this
case, the State has actually usurped the entire easement area established by the deeds and has
shifted the location of the access outside of the easement area to a point approximately seven (7)
feet closer to the improvements on the HI Boise property. (Id., p. 36:3-18.) In that sense, this
case demonstrates an even clearer example ofITD's condemnation of the access/easement rights
of HI Boise, which were expressly reserved for the benefit of the Property in 1967. (Butler Aff.,
~ 5.) Literally none of the deeded easement area remains. (Dobie Aff., ~ 23.) lTD's request for
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
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a ruling that no access has been taken by the Project ought to be denied, In fact, this Court
should find, as Judge Bail did, that summary judgment should be entered for the condemnee on
the issue of taken access.
2. lTD's Vista Avenue Project Substantially Impairs HI Boise's Physical
Access.
ITD's present motion centers around the mistaken conclusion that "ITD is not taking or
limiting HI Boise's access to Vista Avenue." (ITD Brief, p. 11.) The preceding section of this
memorandum demonstrates that HI Boise's deeded right of access, and thus a compensable
property right, is clearly a subject of lTD's condemnation. Even if this Court were to reject that
argument and Judge Bail's prior reasoning, however, the Project nevertheless has the effect of so
substantially and unreasonably limiting HI Boise's access to Vista Avenue in a manner that
constitutes a taking of that access. At the very least, a genuine issue of material fact exists on
this issue, sufficient to withstand the present motion for summary judgment and proceed to a full
presentation of evidence at the court trial.
a. Relevant law does not support lTD's legal argument.
lTD cites several cases that require special consideration by this Court in considering the
questions before it, as ITD asserts that these cases stand for principles that are much broader or
altogether different than that which is actually set forth by each case. Additionally, many of the
cases are significantly distinguishable on the facts from the present case, and thus should not be
considered controlling on this issue.
First, lTD cites James v. State, 88 Idaho 172, 397 P.2d 766 (1964), for the proposition
that a property owner is not entitled to compensation when the use of "access control limitations"
results in a "more inconvenient, or circuitous route" of access to the property. (lTD Brief, pp.
22-23.) The circumstances in James are entirely distinguishable from the present case, and
lTD's interpretation of that opinion is inconsistent with the plain statements made therein. From
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
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a factual perspective, James is not controlling in this case because the circumstances at issue in
James and in the present case are significantly different. James involved a property owner's
desire for compensation when there had been literally no alteration to his property or to the
roadway abutting it. James, 88 Idaho at 174. Rather, the property owner merely alleged a loss
of access due to the construction of a new, divided, limited-access highway parallel to the
existing highway, which had the effect of diverting traffic away from the property owner's
frontage on the old highway. !d. at 175. The access point to the old highway was unchanged -
clearly a significantly distinguishing characteristic from the present circumstances, where
alterations to the abutting roadway and movement of the access point are undisputable.
Secondly, James does not stand for the broad principle for which lTD advances it. In
James, quoting State ex rel. Rich v. Fan burg, 80 Idaho 269, 328 P.2d 60 (1958), the Idaho
Supreme Court concluded that "[T]here is no inherent right of access to a newly relocated
highway." !d. at 178. In so holding, however, the Court simultaneously recognized that
situations exist wherein a limitation of access is compensable:
'We have long recognized that the urban landowner enjoys
property rights, additional to those which he exercises as a member
of the public, in the street upon which his land abuts. Chief among
these is an easement of access in such street. This easement
consistes of the right to get into the street upon which the
landowner's property abuts and from there, in a reasonable
manner, to the general system of public streets .
. . . Not every interference with the property owner's access to the
street upon which his property abuts and not every impairment of
access, as such, to the general system of public streets constitutes a
taking which entitles him to compensation. Such compensation
must rest upon the property owner's showing of a substantial
impairment of his right of access . [T]here must be a
substantial impairment of access ....
!d. (quoting Briedart v. Southern Pacific Company, 39 Cal.Rptr. 903,394 P.2d 719 (Cal. 1964),
and citing Valenta v. County of Los Angeles, 39 Cal.Rptr. 909, 394 P.2d 725 (Cal. 1964))
(emphasis and omission of internal citations in original). Because the property owner in James
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF"S
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could not show that access from the property to the abutting roadway had been at all impaired,
the court concluded that there was no compensable taking of the same. !d. at 179. However, the
court's decision does not stand for the proposition asserted by lTD, that the impairment of access
by lTD must be total in order to be compensable; instead, a "substantial impairment of [the]
right of access" is the standard set forth in James. !d. at 179 (emphasis added).
ITD's reliance on Merritt v. State, 113 Idaho 142, 742 P.2d 397 (1987), is equally
misguided. The Idaho Supreme Court, in a 3-2 split decision, concluded that the destruction of
two out of five possible access points to the property owner's property, which were destroyed
pursuant to federal highway access control standards limiting access near major highway
interchanges, did not amount to a compensable taking of access. 113 Idaho at 142-145. The
Merritt majority conceded, however, that "where the property fronts on more than one street,
access may be denied ... if adequate means ofaccess remain to the owner at the other street or
streets." 113 Idaho at 144. The decision reached by the Merritt court was based in part on the
fact that "the remaining vehicular access [was] reasonable," and thus the court does not go so far
as to indicate that destruction of access must be total in order to create a compensable taking. Jd.
at 145. lTD's interpretation of Merritt is thus at least overbroad on this point, if not altogether
misleading.
lTD assertion that Merritt and the majority of Idaho case law has held that loss of access
is only be compensable when said access is "destroyed" (lTD Brief, p. 20) is inconsistent with
the long history of condemnation law in Idaho. Admittedly, Merritt does cite a line of cases
wherein access rights were destroyed, justifying compensation. 113 Idaho at 144. However,
none of the cases cited by Merritt, and consequently by lTD, are consistent with lTD's
proposition that access must be totally destroyed in order to mandate that just compensation be
paid to the landowner. In Weaver v. Village of Bancroft, 92 Idaho 189, 439 P.2d 697 (1968),
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
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while the facts of that particular case involved a total destruction of the property owner's access
to his property, the rule of law set forth by the court does not support the contention that access is
compensable if and only if i: is totally destroyed: "The measure of damages for the destruction
or impairment of a right of access is the difference between the fair market value of the property
immediately before the taking and the fair market value of the same property immediately after
the destruction or impairment of such access." 92 Idaho at 193 (citing Lobdell v. State ex reI.
Board ofHighway Directors, 89 Idaho 559, 407 P.2d 135 (1965)) (emphasis added).
Similarly, in Hughes v. State, 80 Idaho 286, 328 P.2d 397 (1958), while total destruction
of access was the particular issue at hand, at no point does the Idaho Supreme Court hold that
such is the only situation wherein a taking occurs: "'Any destruction, interruption, or
deprivation by the common, usual, and ordinary use of property is by the weight of authority a
'taking' of one's property in violation of the constitutional guaranty.'" 80 Idaho at 294 (quoting
Knowles v. New Sweden Irr. Dist., 16 Idaho 217, 101 P. 81 (1908)) (emphasis added); See also
Winn v. United States, 272 F.2d 282 (9th Cir. 1959) (declaring that the Hughes court had to
determine whether "an existing access to an existing road was damaged or destroyed by the new
construction." (emphasis added)). More recent case law supports this interpretation ofHughes:
The taking asserted by the plaintiffs is not a physical taking
because the plaintiffs' land is not appropriated and because the
smoke complained of does not result in a loss of access or of any
complete use of the property. See Hughes v. State of Idaho, 80
Idaho 286, 328 P.2d 397 (1958) (impairment of a right of access
constituted a 'taking of property').
Moon v. North Idaho Farmers Ass 'n, 140 Idaho 536, 542, 96 P.3d 637, 643 (2004). Of note, in
describing what may constitute a physical taking, the Moon court applies the qualifier,
"complete," only to the loss of use of property and not to the loss of access. Id. It further
explains Hughes to have involved merely an impairment of access, and not a complete
destruction thereof. Id.
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Finally, Merritt and lTD both reference Village ofSandpoint v. Doyle, 14 Idaho 749, 95
P. 945 (1908), for the same proposition, that access must be destroyed to be compensable. (lTD
Brief, p. 20.) However, as with Hughes and Weaver, there is no language in that decision that
limits access-based takings to those instances where access is completely destroyed. See
generally, 95 P. at 947-948. In fact, the court in Doyle specifically leaves unanswered, by
mentioning but not deciding, the question of whether a taking has occurred when a property
owner is left with access to his property that is insufficient for its intended, current or highest and
best use. Jd. at 948. To that end, Doyle explicitly does not stand for that which lTD has
asserted, that access limitations must be complete in order to create a compensable taking. !d.
For further consideration on the question of whether a loss of access must be "total" in
order to constitute a compensable taking, HI Boise asks that this Court consider the decision in
Lobdell v. State Board of Highway Directors, 89 Idaho 559, 407 P.2d 135 (1965). In Lobdell,
lTD's predecessor, the State Board of Highway Directors, had installed raised curbing along
U.S. Highway No.2 extending the nearly 300 feet of frontage, which had historically provided
unrestricted access to the Lobdell's service station, restaurant, bar and taxi service. 89 Idaho at
561-562. One forty foot access driveway was installed to provide ingress and egress from the
Lobdell's property and the highway, and one five foot driveway was installed only partly on the
Lobdell's property and partly on an adjoining parcel. !d at 562. During the course of the
litigation, the State "alleged that adequate access to [the Lobdell's] property had been provided."
Jd. However, at trial, the State reversed course and "stipulated that the erection of the curb ...
constituted a taking, within the meaning of the law of condemnation, and that the [Lobdells]
were entitled to damages therefor." !d. at 563. Many years later, in Merritt, Justice Bistline
provided a greater understanding of the basis for the State's change of position in Lobdell:
Counsel for the Idaho Transportation Board, having on hand its
files and records in the Lobdell case has provided us with a portion
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAlNTIFF"S
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of its trial brief . . . which supplies the reason gIVen by the
Department at that time:
"To clarify another matter, which mayor may not be of sufficient
importance to require clarification, Defendant concedes a 'taking'
because of inept approaches, not because of the erection of a curb
before the property concerned. If the approaches constructed had
provided satisfactory access to the property, then Defendant
believes it would have incurred no liability because of the police
power concept." Appellant's Supplemental Brief, p. 2.
. . . The approaches were "inept" because ... the Highway
Department constructed a 300 foot concrete barrier curb where
none had previously existed, leaving one 40 foot cut about in the
middle of the property and a cut of less than five feet on the
property's west end. The Lobdells' property was mainly used as a
truck stop operation, and they were forced out of business.
Merritt, 113 Idaho at 148 (Bistline, J., dissenting). According to the very position taken by lTD
in other condemnation cases, then, if the access that remains after a governmental taking is
"inept" or otherwise fails to provide "satisfactory access to the property," the result is a
compensable taking of that access. !d.
b. Application of relevant law establishes that the access in the
"after" condition is substantially impaired and not
reasonable.
The access to and from the Property that remains, both on Sunrise Rim Road and on
Vista Avenue, is not a reasonable access within the meaning of the aforementioned case law.
First, HI Boise effectively loses the full access driveway that it had at the Vista Avenue access
point by virtue of the practical considerations of the Project. (Butler Aff, ~ 14.) The Project is
going to inevitably attract additional traffic from 1-84 and the nearby arterial roads, which will
increase traffic flow on Vista Avenue by over 1,140 vehicles per hour. (Dobie Aff, ~ 19.)
While the access before the Project did not strictly conform to current ACHD or ITD standards,
as it was designed to meet the standards of its original construction period, the access did not
have any history of operational, safety or congestion problems warranting any modification to
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF"S
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the access. (Jd., '1'[ 24,26.) However, with the additional traffic that will result from the Project,
the access to the Property via the remaining Vista Avenue approach is reduced to the lowest level
of service ("F"), which is not within acceptable standards, and fails to meet current design and
safety standards. (Dobie Aff., ~~ 20,31-32,40,44-48.) Northbound traffic on Vista Avenue
turning left onto Elder Street will exceed the capacity of the traffic control devices in place and
the planned turn lanes, meaning that traffic will back up at the Vista/Elder intersection beyond
HI Boise's access approach on Vista Avenue. (Dobie Aff., ~~ 33, 38.) In fact, as designed, the
Vista/Elder intersection design conflicts with the standards adopted by ITD and the Ada County
Highway District. (Id., ~ 45.) The resulting traffic back-up will make it both unsafe and
unusable for left-in, left-out movements at HI Boise's Vista Avenue access point. (Id., 'I~ 37 -
42.)
In addition to traffic concerns, the modified Vista Avenue approach will have significant
usability limitations. The new Vista Avenue access, and the corresponding improvements that
will be necessary to make that access remotely functional, will encroach upon and interfere with
HI Boise's internal traffic and parking plans. (Butler Aff., ~ 19.) Furthermore, due to the
physical movement of the access driveway, both horizontally to the east and vertically higher,
the resulting slope of the access ramp will exceed minimum grade standards and win be unsafe
for vehicles both entering and exiting the Property. (Dobie Aff., ~ 47.) These modifications
contribute to a reduced onsite traffic circulation that will not accommodate a standard fire
emergency response vehicle. (Id., ~ 49.) Finally, based on applicable laws that will govern the
access point after the completion of the project, and without any guarantee in the form of an
access easement as was provided under the 1967 deeds, it is likely that the State and/or its agents
will completely close the Vista Avenue access when each of these traffic and safety deficiencies
are proven problematic. (Butler Aff., ~ 13; Dobie Aff., ~~ 24 - 30.)
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The access on Sunrise Rim Road does not provide a reasonable alternative to the Vista
Avenue approach. (Butler Aff., ~ 16.) With the aforementioned increased traffic flow, the
Sunrise Rim Road access to Vista Avenue will also operate at the lowest, and unacceptable, level
of service. (Dobie Aff., ~ 21.) Traffic at the Vista/Elder/Sunrise intersection will therefore back
up beyond the available access on Sunrise Rim Road, blocking the access altogether. (Butler
Aff., ~ 17.) Traffic aside, however, the accesses on Sunrise Rim Road are simply not adequate.
(fd.) Access from Sunrise Rim requires vehicles to travel through a narrow alley between the
side of one of HI Boise's hotel buildings and the back of a gas station building. (fd., ~ 16.)
Access from Sunrise Rim Road, due to the location of these improvements on the Property and
the adjoining parcel, is not physically capable of accommodating large trucks or mass transit
vehicles, which commonly transport patrons to and from the hotel facility. (fd., ~'1 17, 23.) This
raises an additional, outstanding question as to whether the Sunrise Rim Road access would be
acceptable under applicable fire and emergency safety standards. (fd., ~ 17.) The Sunrise Rim
Road access points are simply not reasonable or usable substitutes for the lost access to Vista
Avenue. (Butler Aff., ~ 23; Dobie Aff., ~ 50.)
C. lTD Cannot Rely on its Police Power to Justify Taking HI Boise's Access.
lTD dedicates a significant portion of its brief to the proposition that, even if HI Boise
loses access to its property because of the Project, such a loss is within the police powers of the
state. (lTD Brief, pp. 14-19.) HI Boise does not dispute the fact that the government retains
certain power and authority to take action to "provide for the public safety, convenience and
welfare under the conditions created by modern motorized traffic in a large city." Merritt, 113
Idaho at 144-145. However, there are several reasons why lTD should not be able to rely on its
police power to avoid paying just compensation to HI Boise in this matter, including and
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF"S
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especially the fact that an actual physical taking of HI Boise's property has occurred, making the
issue of police powers entirely irrelevant.
The applicability of the state's police powers is generally reserved for the category of
condemnation proceedings known as "regulatory takings," and is not a proper defense when the
state has physically appropriated private property. Moon, 140 Idaho at 544 (referencing the
"more recent United States Supreme Court cases drawing a distinction between per se takings ..
. and all other cases involving regulatory takings, which are to be examined on a case-by-case
basis, calling for a balancing test that is one of reasonableness, to determine at which point the
exercise of police power becomes a taking."). The roots of this distinction can be traced to the
United States Supreme Court:
Nevertheless, our decision in Mahon offered little insight into
when, and under what circumstances, a given regulation would be
seen as going "too far" for purposes of the Fifth Amendment. In
70-odd years of succeeding "regulatory takings" jurisprudence, we
have generally eschewed any "'set formula" for determining how
far is too far, preferring to "engag[e] in ... essentially ad hoc,
factual inquiries." [citations omitted.] We have, however,
described at least two discrete categories of regulatory action as
compensable without case-specific inquiry into the public interest
advanced in support of the restraint. The first encompasses
regulations that compel the property owner to suffer a physical
"invasion" of his property. In general (at least with regard to
permanent invasions), no matter how minute the intrusion, and no
matter how weighty the public purpose behind it, we have required
compensation.
[...]
The second situation in which we have found categorical treatment
appropriate is where regulation denies all economically beneficial
or productive use of land. [citations omitted.] As we have said on
numerous occasions, the Fifth Amendment is violated when land-
use regulation "does not substantially advance legitimate state
interests or denies an owner economically viable use ofhis land,"
[...]
We have never set forth the justification for this rule. Perhaps it is
simply, as Justice Brennan suggested, that total deprivation of
beneficial use is, from the landowner's point of view, the
equivalent of a physical appropriation.
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Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 112 S.Ct. 2886 (1992) (internal
citations omitted; emphasis in original). As the case at bar presents no dispute that private
property has been physically invaded, these circumstances fall under the first Lucas category,
where compensation is unequivocally required. !d.
A review of the cases cited by lTD in support of its assertion of police powers reveals
that, in each of those instances, the courts have based their decisions on the categorical
distinction between state actions requiring compensation and state actions merely exercising
police powers. See, e.g., State ex rel. Moore v. Bastian, 97 Idaho 444, 546 P.2d 399 (1976)
(citing State v. Ensley, 240 Ind. 472, 164 N.E.2d 342 (1960)). In Bastian, for example, the court
distinguished between the physical invasion of private property and the addition of a traffic
control device (a median strip), concluding, "The taking of defendants' property through the
process of eminent domain and the consequent damage to the remaining property had no
necessary relationship to the median construction." !d. at 447. This distinction is prevalent in all
other instances cited by ITO, as there was a similar, "separate improvement," either physical or
regulatory in nature, that was easily distinguishable from physical appropriation of the
condemnee's land and which is not accompanied by any physical taking, as here. See Johnston
v. Boise City, 87 Idaho 44, 390 P.2d 291 (1964) (closure of curb cuts, which did not result in a
substantial impairment of condemnee's access, and not accompanied by any physical
appropriation of condemnee's land); White v. City oj Twin Falls, 81 Idaho 176, 338 P.2d 778
(1959) (application of a restrictive zoning ordinance not accompanied by physical appropriation
of condemnee's land); Brown v. City oj twt» Falls, 124 Idaho 39, 855 P.2d 876 (1993)
(installation of raised median strip not accompanied by physical appropriation of condemnee's
land); Powell v. McKelvey, 56 Idaho 291, 53 P.2d 626 (1936) (not discussing police power
whatsoever but otherwise concluding that modifications to a highway that did not involve
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physical appropriation of condemnee's land and did not substantially impair access thereto did
not constitute a taking); Merritt, 113 Idaho 142 (closure of a curb cut and one alley entrance
pursuant to federal highway access control standards, not accompanied by physical
appropriation, and where access to condemnee's land was not substantially impaired).
In the present situation, lTD can point to no "separate improvement" that could be
classified as an individual act, distinct from the entirety of the Project, which would permit
reliance on the vague "police powers" of the state. To the contrary, ITD's supporting affidavits
reveal that a raised median strip, similar to those identified in Bastian and Brown, was
purposefully "dropped from the Project." (Affidavit of Jason Brinkman in Support of Plaintiff
ITD's Motion for Partial Summary Judgment ("Brinkman Aff."), ~ 14.) Here, HI Boise's claim
for lost access is based on the cumulative and multiple effects of the Project coupled with the
actual taking of the physical access that HI Boise enjoyed for over forty years before the Project
and the abrogation of a written easement.
Contrastingly, HI Boise's claim for lost access is not based on any separately identifiable
improvement or regulation, even though the combined effects of the Project do result in a de
facto median that contributes to the substantial limitation of access at its primary driveway, on
Vista Avenue. (Dobie Aff., ~~ 33,37; Butler Aff., ~ 14; Counsel Aff., Ex. 0, pp. 64:23 - 66:19.)
Accordingly, the facts of the present case do not square with the history of cases cited by ITO,
and HI Boise's inverse condemnation claim for loss of access should be viewed in an entirely
different light. Since ITD cannot carve out a specific and distinct act, structure, or regulation
that it purposefully performed in order to "promote the safe and orderly movement of traffic,"
Merritt, 113 Idaho at 144, it should not be able to retroactively justify its substantial limitation
and taking of HI Boise's access by way of a theory that inherently requires a separate,
affirmative act or regulation.
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Notwithstanding the inapplicability of the police power question to this lawsuit, noted
above, if this Court were to consider lTD's argument, it cannot be said that every governmental
act that results in a loss of property rights to private parties can be justified by reference to the
extremely vague concept of the "police powers" of the state. Bormann v. Board ofSupervisors,
584 N.W.2d 309 (Iowa 1998), cited in Moon, 140 Idaho at 544. "The police power ... is broad,
but not unlimited. When the exercise of the police power ... comes in conflict with the interest
of an owner ... there must be a balancing of these interests." Coeur D 'Alene Garbage Service,
114 Idaho at 591. This Court must apply the appropriate balancing test to determine the point at
which a governmental act changes from an act of police power, to an act of condemnation
requiring just compensation. Moon, 140 Idaho at 544 (citing Bormann, 584 N.W.2d 309). "The
test focuses on three factors: (1) the economic impact of the regulation on the claimant's
property; (2) the regulation's interference with investment-backed expectations; and (3) the
character of the governmental action." Id., n.2 (quoting Penn Central Transp. Co. v. New York
Citv. 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631).
As noted in the immediately-preceding paragraphs, ITD's first problem under the Penn
Central test is that it cannot identify any particular "action" that can be separated from the larger
project for purposes of the third prong of this test. Thus, the "character of the governmental
action" must be seen as the entirety of the Project as a whole; ITD is not able avoid liability by
pointing to a smaller, parallel improvement that can be characterized as an exercise of police
power, as was the case in Bastian, Johnston, and the other cases cited by lTD. If lTD could
point to any smaller "action" that it has taken in this regard, the character of that action is not the
equivalent of a mere traffic control measure, as in Bastian, but is rather the very act of eminent
domain over HI Boise's western property boundary that has the effect of destroying or
substantially impairing HI Boise's access to its Property. The Affidavits filed by ITD in support
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
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of its motion reveal that even ITD believes it has undertaken a single "Project." (See Brinkman
Aff., '1 8; Jacobs Aff., '1 9.) Accordingly, taking ITD's argument to its logical conclusion, in
order to assert its police powers under the applicable balancing test, ITD must necessarily argue
that the entirety of the Project is one, expansive exercise of police power and that, therefore, no
effect of the Project could require just compensation to HI Boise (or any other affected
landowners). Even lTD concedes that this is not the case. (See generally, ITD's Amended
Complaint, filed in this action on August 6, 2009 ("Complaint").) The character of ITD's action
in this case is broad, and the loss of or substantial reduction to HI Boise's access is merely one,
compensable effect of this action.
Additionally, ITD cannot survive either of the first two prongs of the Penn Central test,
as the effects of its alleged "police power" are so substantial that the weight of that balancing test
ought to inevitably fall in HI Boise's favor. (See generally, Butler Aff.) The location of the
driveway access before ITD's interference was the most convenient and efficient location for the
Property and its improvements. (Butler Aff., ~ 11.) In fact, the design of the entire HI Boise site
was tailored to fit the access under the deeded easement rights. (Id., ~ 9.) Access between Vista
Avenue and the Property conformed to acceptable traffic standards. (Dobie Aff., ~12.) Prior to
the Project, the level of service for HI Boise's access to the public roadway system was within
acceptable limits. (Dobie Aff., ~~ 9-10.)
In contrast, the Vista Avenue access ITD proposes for HI Boise will be substantially and
adversely limited. The full extent of these limitations is discussed in the previous sections of this
memorandum, as well as in the Affidavits of Patrick Dobie, P.E. and Mark L. Butler, filed
concurrently with this memorandum. The consequence of the limitations will be to substantially
reduce the public's access to and use of the improvements located on the Property, and to
thereby adversely affect the expectations of the Property's owner, Defendant HI Boise, LLC.
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF"S
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(Butler Aff., '1 23.) Further, the general public will effectively lose the single most important and
only recognizable access to the Property, and the remaining accesses will not be capable of
accommodating the type of vehicle that commonly makes use of a hotel property - trucks and
mass transit vehicles. (Id.,,-r 17.) These changes substantially impair the critical "sense of
arrival" of the general public to a hotel/convention facility, which will likely create or enhance
additional damages to be suffered by HI Boise as a result of the impeded and diminished use of
the Property by the general public, the cause of such being directly attributable to ITO's
interference with the Property. (Id., ,r,-r 16-18.) While the full extent of the adverse economic
impact that these changes will have on the Defendant are not yet known, these considerations
establish, at the very least, a genuine issue of material fact sufficient to withstand the present
motion for summary judgment and proceed to trial to determine, based on all available evidence,
whether ITD's actions may be considered an exercise of its police powers.
D. Summary Judgment Against ITO Is Appropriate.
On the facts and law described in this memorandum, particularly the loss of the access
rights reserved by easement under the 1967 deeds, summary judgment on the issue of lost access
may be appropriate, but not in favor of ITD, as moved. As noted by the Idaho Supreme Court:
[The] district court may grant summary judgment to a non-moving
party even if the party has not filed its own motion with the court.
A motion for summary judgment allows the court to rule on the
issues placed before it as a matter of law; the moving party runs
the risk that the court will find against it ....
Harwood v. Talbert, 136 Idaho 672, 677-678, 39 P.3d 612, 617-618 (2001) (emphasis added).
Accordingly, as a matter of law, this Court may enter an order granting summary judgment in
favor of HI Boise and establishing that ITD's Project does include a compensable taking of HI
Boise's access and access rights.
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The question of law before the Court is whether HI Boise is entitled to just compensation
for the governmental taking of both a deeded access right and of all reasonable means of access
to HI Boise's property, in light of the historic, intended, highest and best use of the Property.
The Fifth Amendment to the United States Constitution and Article I, Section 14 of the Idaho
Constitution, requires that just compensation be paid. At the point where the location of a right
of access, created by easement, has been usurped by the government, a property right has been
taken just compensation is both necessary and appropriate. Similarly, where a property owner's
access to the public roads has been so substantially and unreasonably limited by a governmental
action that leaves it with "inept" access, just compensation is both necessary and appropriate.
While the value of that just compensation is ultimately a question of fact for the jury, state and
federal Constitutional law mandates that HI Boise be awarded just compensation. Thus, this
Court may grant summary judgment in favor of HI Boise with respect to lTD's destruction
and/or substantial limitation of access to the HI Boise Property.
E. lTD's Interpretation Of The Sound Waiver Is Overly Broad.
lTD has also moved this Court for an order barring HI Boise from seeking or obtaining
any damages related to increased noise as a result of the Project. (ITD Brief, pp. 24-25.) In
support of its motion, lTD cites a portion of a waiver, signed by HI Boise, in which HI Boise
purportedly waived its rights to any damages arising from increased noise. (Id., p. 25.) The
waiver was signed pursuant to an agreement between HI Boise and lTD, at HI Boise's request,
that lTD would not construct a sound wall between 1-84 and the Property. (Id., p. 24.)
ITD's use of the waiver in this instance is overbroad, and its motion for summary
judgment on this issue should therefore be denied. The plain language of the waiver clearly
waives only "claims, damages, causes of action, or rights arising from or related to the State not
constructing all or any portion ofthe sound wall adjacent to HI Boise's property ....." (Id., p.
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF"S
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25 (emphasis added).) The waiver says nothing of rights related to any increased noise that will
be the result of the previously-mentioned increase in traffic on Vista Avenue. (Dobie Aff., '119.)
Additionally, while the waiver expressly waives rights and damages related to the non-placement
of the sound wall, it does not waive damages to the eastem portion of HI Boise's property that
will arise notwithstanding the partial sound wall that was installed along the southeastem portion
of the Property. ITD has not made any showing that the partial sound wall will remedy all noise
damages to the eastem portion of the Property resulting from the additional lanes of traffic, the
increased carrying capacity, the additional traffic attracted by the Project along 1-84. By
extension, ITD has made no showing that the same would have been mitigated had the partial
sound wall extended the length of HI Boise's property along 1-84, as originally proposed by ITD.
There are also foreseeable noise damages produced by the new overpass, Vista Avenue and 1-84
to the west of the Property where no sound wall or other sound mitigation solutions were ever
proposed, none of which would have been mitigated by ITD's originally-proposed sound wall
and therefore none of which have been waived by HI Boise. (Dobie Aff., ~'l 16-19.)
Accordingly, ITD's motion for summary judgment on HI Boise's rights and damages pertaining
to increased noise ought to be denied, as the waiver simply does not encompass the breadth of
noise damages that ITD is attempting to dismiss by its motion.
IV. CONCLUSION
For the foregoing reasons, HI Boise respectfully requests that this Court deny ITD's
Motion for Partial Summary Judgment, grant summary judgment to HI Boise on the issue oflost
access due to ITD' s physical taking of the property on which HI Boise's prior easement sat, and
order such other relief as the Court deems just and equitable.
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DATED THIS U~ day of April, 2010.
GREENER BURKE SHOEMAKER P.A.
BGt=:r-:-Lk~b=
Fredric V. Shoemaker
Thomas J. Lloyd III
Attorneys for Defendant HI Boise, LLC
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the Zi/vday of April, 2010, a true and correct copy
of the foregoing was served upon the following:
MaryV. York
Steven C. Bowman
Holland & Hart LLP
101 S. Capitol Blvd., Ste. 1400
P. O. Box 2527
Boise,ID 83701-2527
[Attorneys for Plaintiff/Counter-Defendant}
Mortgage Electronic Registration Systems, Inc.
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




HI BOISE, LLC, a Delaware limited liability
company, and MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware
corporation,
Defendants.
STATE OF IDAHO )
) ss.
COUNTY OF ADA )
Case No. CV OC 0903179
AFFIDAVIT OF MARK L.




MARK L. BUTLER, after first being duly sworn upon oath, deposes and states:
1. I am making this Affidavit in opposition to the Plaintiffs motion for partial
Summary Judgment.
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QUALIFICATIONS AND EXPERIENCE
2. As a Land Use Planner, my experience analyzing property for Highest and Best
Use is extensive. It includes residential, commercial and industrial land use analysis as a Land
Use Planning Analyst for both public and private sectors. My experience includes determining
access points required to have reasonable access in the marketplace, determining what access
will meet government standards, and determining the Highest and Best Use of property based on
access. I have also qualified as an expert witness for providing testimony as to my opinions on
land use, including what access is available to local and State roadways in the District Court of
the State ofIdaho for the Third, Fourth and Fifth Judicial Districts. A copy of Curriculum Vitae
is attached hereto as Exhibit I~ and incorporated herein by this reference.
RESEARCH CONDUCTED
3. As of the date of this affidavit I have inspected the subject site and area and have
reviewed the following:
a. lTD's Amended Complaint for this case dated August 6, 2009, and its exhibits;
b. HI Boise's Amended Answer to Amended Complaint, Counterclaim and Demand
for Jury Trial dated April 12,2010
c. Current State construction plans for the project (as defined in lTD's Amended
Complaint);
d. July 1967 1-80 (now 1-84) State construction plans;
e. A Corporation Warranty Deed dated August 23,1967, and recorded as Instrument
No. 751203, records of Ada County, Idaho, naming Ken Hills Investment Co. as
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Grantor (a true and correct copy of which is attached hereto as ;Exhibit A), and the
Idaho Board of Highway Directors as Grantee;
f. A Corporation Quit Claim Deed dated August 23, 1967, and recorded as
Instrument No. 751202, records of Ada County, Idaho, naming Great Western
Investment Co. as Grantor (a true and correct copy of which is attached hereto as
Exhibit B), and the Idaho Board of Highway Directors as Grantee;
g. A Cooperative Agreement for this Project, entered into between ITD and ACHD
on April10, 2009 (a true and correct copy of which is attached hereto as Exhibit
C);
h. Arial photographs of the site and vicinity;
1. The State's Motion for Partial Summary Judgment and supporting documents
including the Affidavit of Robert Jacobs and Affidavit of Jason Brinkman, and
exhibits appended thereto in support of that Motion filed by the Idaho
Transportation Department ("ITD");
J. The Affidavit of Patrick Dobie, PE in opposition to the Plaintiff's motion for
partial Summary Judgment and in support of defendant HI Boise, LLC"s motion
for additional time to conduct discovery, and exhibits appended thereto; and
k. Idaho Transportation Department SyncroVideo AM/PM 2035 Traffic Model by
Stanley Engineering.
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HOLIDAY lNN MOTEL AND CONVENTION FACILITY
ACCESS IN THE BEFORE CONDITION
4. The Holiday Inn site is located at the southeast comer of the intersection of Vista
Avenue and W. Sunrise Rim Road. (Note: The west extension ofSunrise Rim is known as W. Elder
Street.) The site has a main access from Vista Avenue and two secondary accesses from Sunrise
Rim Road. The westerly Sunrise Rim Road access is shared with the Jackson's Food Store.
5. The location, dimension and size of the Vista Avenue access was a result of an
agreement reached between the lTD's predecessor, the Idaho Board of Highway Directors, and HI
Boise's predecessor owners of the property, namely Great Western Investment Co. and Ken Hills
Investment Co. This agreement was reached as a result of and in connection with the initial
construction ofthe Interstate, then identified as Interstate 80. The agreement and express permitting
of the location and size of the driveway is reflected in the language of two deeds, namely a
Corporation Warranty Deed recorded as Instrument No. 751203, records of Ada County, Idaho,
naming Ken Hills Investment Co. as Grantor, and the Idaho Board ofHighway Directors as Grantee,
and a Corporation Quit Claim Deed recorded as Instrument No. 751202, records of Ada County,
Idaho, naming Great Western Investment Co. as Grantor and the Idaho Board ofHighway Directors
as Grantee.
Each of these deeds conveys the respective Grantor's interest in certain lands to lTD's
predecessor and also expressly conveys and reserves:
" ...all right ofaccess between the right-of-way of the said project and the
remaining contiguous real property belonging to the Grantor, except for:
access to Vista Avenue Northeasterly from Station 24+53. OJ ofsaid Vista
Avenue Survey."
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6. Thereafter, under the permitting structure in place between lTD's predecessor and HI 
Boise's predecessor, the access to Vista Avenue was constructed at its current location, within the 
access easement area reserved within the deeds, and was apparently authorized and/or permitted by 
lTD's predecessor under the policies and procedures then in place; the location of that access 
easement was fixed in its location as permitted and/or consented to by lTD or its predecessor. 
7. The Vista Avenue access point was placed within an access easement area 
excepted within the deeds. The deeds transferred a portion of property from the property 
owners to the State as part of the State acquiring land and access rights, where needed, from the 
property owners for the 1966-67 construction ofI-84 (previously 1-80) and construction of the 
bridge crossing for Vista Avenue. 
8. The Vista Avenue driveway has been situated at the same location since it was 
constructed, without any material change or modification, until the commencement of the State's 
condemnation action for the Vista Avenue Interchange Project (the "Project") at issue in this case. 
9. Based upon my experience as a Land Use Planner, it is my opinion that the design of 
the site, including the location of the buildings, entry into the facility, design of the parking lot and 
functionality of the Hotel and Convention facility site was tailored to the location of the then 
approved and constructed access approach on Vista Avenue. 
10. The Vista Avenue access is the primary driveway to the Hotel and Convention 
facility site, was paid for and was constructed by HI Boise or its predecessors, is a full movement 
driveway and is approximately forty (40) feet wide. It provides direct access to the Hotel entry 
as well as access to the rest ofthe site. Furthermore, this access is utilized by commuter vehicles 
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taking patrons to and from the Hotel and Convention facility site, busses and 18 wheel tractor 
trailer trucks. 
11. It is my opinion that the location of this dri~way in relationship to the Hotel and 
Convention facility entry set the foundation for convenience and optimal efficiency for the 
business. 
HOLIDAY INN MOTEL AND CONVENTION FACILITY 
ACCESS IN THE AFTER CONDITION 
12. The permissive and agreed-upon location of the Vista Avenue driveway and the 
access easement is being eliminated by the State and, according to the Amended Complaint in this 
matter and the pleadings, no equivalent or similar assurance of access by HI Boise to the new, 
expanded and relocated Vista Avenue right-of-way has been agreed to or promised by lTD. 
13. lTD's Project limits, for purposes ofconstruction and condemnation, encompass the 
entire Vista Avenue right-of-way adjacent to the HI Boise site and extends to the north side of the 
intersection of Vista Avenue and West Elder Street/West Sunrise Rim Road, terminating at 
approximately Station 28+00. Upon completion of the Project, lTD will retUTI1 maintenance 
responsibility and authority of the Vista Avenue right-of-way in front of the HI Boise property to 
ACHD, which is subject to the provisions ofthe Cooperative Agreement for this Project, entered into 
between lTD and ACHD on April 10, 2009. The Cooperative Agreement authorizes ACHD to, 
among other things, prohibit and remove encroachments, which includes HI Boise's Vista Avenue 
access, by the express language of Section 11.8 thereof, which provides in pertinent part: 
"Through appropriate ordinance and police powers, cooperate with and 
assist the STATE in prohibiting and removing encroachments on any part of 
the state highway-right-of-way within the project limits. " 
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14. Additionally, although ITD's most current plans for the reconstruction of Vista 
Avenue do not indicate construction of a raised median or any signage or striping that would 
expressly prohibit a full-movement access - meaning the ability to tum left or right when exiting HI 
Boise's property or the ability of traffic to enter the driveway from either the northbound or 
southbound lanes of Vista Avenue - as a practical matter, taking into account the increased traffic 
carrying-capacity caused by the Project, the change in traffic control devices resulting from the 
construction of the Project, or the increased footprint of the functional area of the adjacent 
intersections, access restrictions will very likely result from the Project. It is likely that the existing 
full movement access, via HI Boise's Vista Avenue driveway, will be either completely closed or 
substantially impaired and limited in the reasonably near future as a result of the Project. 
15. In fact, a median was originally planned, based upon ITD's studies and analysis as 
depicted in the Project Plan Sheet 32 of32, dated June 25, 2008, a true and correct copy of which is 
attached hereto as Exhibit D. 
16. Should HI Boise's Vista Avenue driveway be closed or restricted to right-in/right-out 
movements by lTD or ACHD, it will be necessary for HI Boise to utilize its only other existing 
accesses, which are the aforementioned accesses to Sunrise Rim Road to the north. HI Boise has 
two historic accesses, one an existing curb-cut approximately 20' wide located approximately 300' 
east ofthe intersection ofVista Avenue and Elder Street on West Sunrise Rim Road, and the other a 
shared curb-cut and driveway on the Jackson's Food Store property located at the southwest comer 
ofSunrise Rim Road and Vista Avenue. Both of these accesses require vehicular traffic leaving the 
Holiday Inn main entrance to traverse a narrow paved alley between one of HI Boise's hotel 
buildings and the Jackson's Food Store/Texaco building, in a northerly direction and then cross over 
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onto the Jackson's Food Store property and access Sunrise Rim Road at an angle, via the Jackson's 
Food Store property. In addition, it recently obtained permission from the ACHD to construct a new 
third driveway at the northerly terminus of the narrow paved alley. 
17. If the Vista Avenue access driveway is actually or functionally restricted, as it will be 
in my opinion in the reasonably near future, to right-in/right-out movements, patrons, guests, and 
customers as well as Airport Shuttle services will have no identifiable and recognizable route to 
access the HI Boise property. The alternative accesses from Sunrise Rim have deficiencies with 
respect to fire safety standards and are not physically capable of accommodating trucks OT mass 
transit vehicles. Further, the traffic congestion at the Vista Avenue signal will spill back and block 
the alternate access. I have not determined the exact extent of the impacts or deficiencies at this 
time. However, these alternative accesses do not appear to have the traffic carrying capacity 
characteristics needed to reasonably accommodate the site traffic from HI Boise. 
18. The current Project will destroy the driveway and associated improvements, as they 
presently exist, namely curb cuts, asphalt apron, and will construct them at a different location, 7­
feet east toward the Hotel and Convention facility remaining at approximately the same north/south 
location - namely Station 24+82. 
19. This new ramp and driveway construction will encroach upon and interfere with the 
internal traffic circulation and parking plan for HI Boise's current use and operation for the Holiday 
Inn, which has a canopy and diagonal drive-through lane located approximately 50' to the northeast 
of the northeasterly terminus of the new driveway ramp. ] have not determined the exact extent of 
the impact on existing parking and circulation, bus turning radius, 18-wheel tractor trailer truck 
radius, or sight vision triangle, nor have I determined if the new driveway will be, with respect to 
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slope and angle, drainage and structural supports, be sufficient or adequate. My preliminary review 
indicates that the adverse consequence of this taking and new driveway ramp easement will be 
substantial. 
20. Additionally, lTD's construction ofthe new driveway and access from the HI Boise 
property to Vista Avenue property is not limited to the taking of the 960 square feet described in 
Plaintiffs Amended Complaint, but, in fact, requires a permanent ramp and, therefore, a permanent 
taking of that portion of HI Boise's property depicted in blue on lTD's right-of-way plans dated 
January 22, 2009, and attached hereto as Exhibit D. 
21. Furthermore, after completion ofthe Project construction, even assuming construction 
is completed in accordance with lTD's current plans, the new driveway ramp will remain and, 
therefore, lTD's characterization of the area identified in blue on the HI Boise property as a 
"temporary construction easement," is inaccurate. In fact, the ramp will be a permanent 
encumbrance on the HI Boise property. 
CONCLUSION 
22. Based upon my analysis of the referenced lTD's plans, drawings, specifications, 
affidavits and documents produced to date through discovery, it is my opinion that the HI Boise's 
driveway access to Vista Avenue: 
a.	 Will not be in the same location as the current driveway; 
b.	 Will be 7-feet closer to the main entry for the Hotel and Convention facility creating 
difficulty with on-site vehicle maneuvering patterns, especially for commuter 
vehicles, busses and 18 wheel tractor trailer trucks; 
c.	 Will be sloped toward the site to a degree which will likely create safety concerns; 
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d.	 Has been eliminated where it was permitted within an easement reserved by the 
deeds; 
e.	 Has been reconstructed outside ofthe easement area reserved by the applicable deeds 
and will be 7-feet east of the previously granted easement boundary; 
f.	 May be eliminated in the future due to the Project moving the driveway outside of 
the granted easement area; 
g.	 May be eliminated in the future due to the Project including the Cooperative 
Agreement between lTD and ACHD; and 
h.	 Will not have the same ability to retain the left and right tum movements, both to and 
from the HI Boise property, after the Project. 
23. Due in part to these Project impacts it is my opinion that the remaining access to 
the HI Boise property will not be reasonable, especially considering the investment backed 
expectations for the existing use. Therefore, it is my opinion that Highest and Best Use of the HI 
Boise Hotel and Convention facility site will be substantially impacted by the Project. 
ADDITIONAL DOCUMENTS NEEDED FROM ITO 
24. The foregoing opinions are based upon the plans, facts, and documents made 
available to me, either as a matter ofpublic record, or via discovery initiated by HI Boise to ITO in 
this case. The opinions stated above are preliminary, and before I prepare a final report and issue 
final opinions, as I have advised HI Boise and its counsel, I need access to and the opportunity to 
review other additional documents. Because of the importance of additional documents and 
subsequent review needed I have also delayed preparation 0 f my final report and opinions. 
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FURTHER, YOUR AFFIANT SAITH NAUGHT. 
&df1n;%~ 
Mark L. Butler 
SUBSC~laJ;J). AND SWORN TO BEFORE ME this 22nd day of April, 2010. 
""....\ L. "" ",", C'bft.' ~~' ''"{ , 
,..' ~ ••••••••••~/f./ "''*'''_.: l".. .. (C> .. 
~4r:.. e. ~ 
: I _~01"A~y.. ':: . .­
: * : 
~ 
_.- :* : Notary Public for Idaho .• c·· 
: ~ PUB\"\ ~ i Residing at Meridian, Idaho 
~ e. 0 .: 
~ U'~.. • ~ .- My Commission Expires: 6.24.14
',,"'~ ,..~y ,,~ 
'##"l'e OF \~ "••, ,.., ,,' 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2to+-hday of April, 2010, a true and correct copy 
of the foregoing was served upon the following: 
MaryV. York o Via U.S. Mail 
Steven C. Bowman 0" Via Hand Delivery 
Holland & Hart LLP [::I Via Facsimile 343-8869 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise, ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. o Via U.S. Mail 
1818 Library Street, Suite 300 o Via Hand Delivery 
Reston, VA 90190 o Via Facsimile (703) 748-0183 
Defendant 
----rt::('-'~ it f ~ 
'""'-""'> -J ~------~7"7'"'-----
Fredric V. Shoemaker 
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Grantor- conveys unto the Grantee the right to prohibit junkyards 




1, the said project, and the right to prohibit advertising signs, displ.ays 
and dences within 660 feet thereof; provided that advel:tising relating
I' to business conducted on any of the Grantor I s remaining land be per-
III mitted 01 I .t 18 tl!1!1 @g fe",' '311 f £Ii", but only on land utilized 
I
ii exclusively for said business. 
II 
I
ii TO HAVE AND TO HOLD the said premises. with their appurtenances,II unto the said Grantee and its successors and assigns forever. And the jII Grantor does hereby covenant to and with the Grantee, that it is the I 
1
,1 owner in fee simple of said premises; that they are free from all en- I r'l 
11'1 cumbrances and that it will warrant and defend the same from all law- II)' 
I I ful claims whatsoever. I 
" 
I, ' 111lIN WITNESS WHEREOF, The Grantor has caused its corporate name to 
be hereunto subscribed by its President and its corporate seal to 
1 
'1, be affixed by its Secretary, in pursuance to said resolution, JI the day and year first above written. .' I 
111'~'o1~~) 'B:N~III 
.~i:y .af~~u~) S5 p
'~>~:·:·.I·.-.-:~~~fbi.~.....Lday Of~~, 1962, before me, the undersigned, a JI 
cary Pub/.ic· and for sa d Sta ,pe so!Jl:tlly appeared _ 
-' (i" ; , /. - )Ol­ • "Af~...~ known to me 
/ ~ rbe the .' / ---...-~. and res ctively, of the corpor- J 
etion which executed the foregoing instrument on behalf of said corpox- I' 
etton. and ~~know.~edged to me that said corporation executed the. same. 
IN .WI:P~~~:~.~OF, I have hereunto set my hand and affixed my
offiCial.~~~iJ?~:;·l~t.and year in this certificate first above written. ! 
~.:: ~ ~ r : • :.:.,,~E.I~: 
f .:t.:..':'.... 
..,: .... : _:,'~-Bl~::EN MARIE CH~f!ding 
Granter agreos that no bUildiBg er Btruot~res, ~~t ;ir:rlgeti(lQooo­
or drainage structures will be pe~i£tea ~o be constructed within 20­


















;' " " , WARRANTY 
Proj. No. I-80N-2(15) 
Parcel No. 90 Access Rights v ) Negative Easernents_-=-__ 
THIS INDENTURE. Made this ;;U{-1t/ day of ~..uLT in the year of our 
Lord one thous~nd nine hundred and,.4i-/<tffi ~, between 
KEN HILLS INVESTI1ENT COMPANY, a Kentucky corporation , 
a corporation uly organized and existing under the laws of the State 
of , and having its priricipa1 office in Idaho at 
~ t:he County of 044 ' " Grantor, and the STATE 
OF IDAHO. by through the Idaho Board of Highway Directors, Grantee. 
WITNESSETH: That Grantor, having authorized the undersigned of-
ricers by resolution duly passedby'its Board of Directors to execute, 
a conveyance to the hereinafter described lands, for and in considera-
tion of Plliv Q.;di!,t{ 'l'Je-fj4-I....=__----...,--Dollars, paid to it, receipt 
whereof is acknowledged, haa granted, bargained, sold and conveyed, 
and, by these presents does grant, bargain, sell and convey tmto the ", 
Grantee, :its successors and assigns forever. in fee simple, the land', 
described in Schedule A attached hereto 'and made a part hereof. and 
, situated in the County'of Ada , State of Idaho. 
TOGETHER with all rights of access beaqeen the right of way of 
the sa:id project and the remaining contiguous real property belonging 
to the Grantor. except f01;: access to Vista Avenue Northeasterly from 
Station 24+53.01 of said Vista Avenue Sll~. 
. t  uil res, Lr:rlgeti (lQo o-
ruct: :ce  x:m:i ;te 1:0 , 
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Excepting therefrom, all that portion as described in that certain Deed 
dated August 2, 1966, recorded October 4, 1965 in Book 538 at pages 8 and 









Ada County, Idaho, ~, 
Request of 
Cap!tol X,Ule C --..-­ .. ~ 
Time -9.. 0 s: p M-
Oale ?-/t>_ :>~ 
Vista Avenue Survey Station Reference: 
A parcel of land being on the Southeasterly side of the center line of the ,II 
Vista Avenue Survey of Interchange No. 3 as shown on the plans of Interstat 
BON Project No. I-BON-2(15)50 Highway Survey now on file' in the office of I' 
the Deparbnent of Highways of the State of Idaho, and being a portion of 
the NE~ of Section 28, Township 3 North, Range 2 East:, Boise Meridian. 
described as follows, to-wit: I 
Begini'dng at the Southeast: corner of the NE~NE~ of Section 28, Township 3 I 
North, Range 2 East, Boise l1eridian; thence South 890 56 '4811 West (shown of II" 
record to be West) along the South line of said NEL~=~ a distance of 396.8 
7,J..... I I 
~::~i~ ~~:r~~~;h;::~e~;~e~o~~s~fl~~el~~~~tr~~o~~~: ;:b~:;;y~~,br9~~ain Ii 
Book 531 at pages 148, 149 and 150 as Instrument No. 632920, records of I 
Ada. COlIDty, Idaho; thence North 15°26'38" East (shown of record to be North 
15°18' East) along the Northwesterly line of said tract of land being the 
Southeasterly right of way line of existing Vista Avenue 917.9 feet to the I 
most Northerly corner of said tract of land; thence South 67°16'22" East , 
(shown of record to be South 67°25' East) along the Northeasterly line of 
said tract of land 7.06 feet to a point in a line parallel with and 40.0 Ij
feet Southeasterly from the centerline of the Vista Avemle Survey of Inter-l 
change No.3 as shown on the plans of said Interstate 80N. Project No. )1
I-80N-2(15)50 Highway Survey; thence South 15°26'38- West along said parall~ 
line 256.22 feet to a point opposite Station 26+46.04 of ,said Vista Avenue j ,I 
Survey; thence South 16°47' 35" West - 202.61 feet to a point that bears I' 
South 72°14'23" East - 40.0 feet from Station 24+45 of said Vista Avenue fl'l;
Survey; thence South 72°14'23" East - 30.0 feet; thence South 12°41'03" Wes '-.~ 
205.81 feet to a point that bears South 72°14'23" East - 88.21 feet from ! . 
Station 22+40.0 of said Vista Avenue Survez; thence South 65°44'30" East - jll 
132.55 feet to a point that bears North 19 21'10" East - 418.49 feet from 
Station 2824+85.31 of said Interstate SON Highway Survey; thence South I 
430 33 ' 06" East - 242.83 feet to the PLACE OF BEGINNING. 
t 
'j 
1~80 to 25+75 and 27+27 to 29+'f' 
The area above described contains approximately 1.539 acres, 0.226 acres I 
of which i' acknowledged to be a portion of a public road. I 
I 
The bearings as shown in the above land description, unless otherwise noted 
are from the Idaho Plane Coordinate System, based on the transverse mercato 
projection for the West Zone of Idaho. To convert to geodetic bearings, a 
correction of 0°19'10.24" must be subtracted from all Northeast and :South­
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feet to the Southwesterly corner of the tract of land as conveyed by that 
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.... J '",-DH-353 4-67 .....' 75~202 I State or l'r!!ho Department ot ID.g~Ys 
~ »:	 ORPORATION QUITCLAIM DEEI' • "("' ..r-: ,1 ~~,c ',',_.'I	 . hoj. No. I-80N-2(-1"5)50 ~ .,--'0 t 
' Parcel No. 90-QG-l Access Rights .,./ , Negative Easements~__
I~ THIS INDENTURE, Made this a;L~y. of~~ in the year of our Lord one thousand nine hundred and  ~~~ , between 
! GREAT WESTERN INVESTMENT CO., an Idaho corporation
!i '~~~5i~;U~~~ organized and existing under the laws of the State of 
....:j , d having its principal office in Idaho at ~-LI!.- , 
in the Co ty of Cl~ , Grantor, and the STATE OF IDAHO, by 
and through the Idaho Board of Highway Directors, Grantee, 
WITNESSETH: That Grantor, having authorized the undersigned of­
ficers by resolution duly passed by its Board of Directors to execute ,a 
conveya~e to the hereinafter described lands, for and in consideratia.a 
of ~ CVvtd ,..,tr/;~ , - Dollars, paid b) 
, it, the receipt whereof(is acknowledged, does by these presents grant, 
'1 remise, release, convey and forever QUITCLAIM, unto the Grantee, its suc­
cessors and assigns, all present right, title and interest, and all right,1 
title and interest that hereinafter may be acquired by the Grantor in nnd 
to the land described in Schedule A attached hereto and made a part here­
of, and situated in the County of Ada State of Idaho. 
TOGETHER with all rights of access between the right of way of the 
said project and the remaining contiguous real property belonging to the 
Grantor~ except for: access to Vista Avenue Northeasterly from Station 
24+53.01 of said Vista Avenue Survey. 
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Grantor conveys unto the Grantee the right to prohibit junkyards
 
on any of its remaining land within 1000 feet of the right of 'Way of
 
the said project~ and the right to prohibit_advertising signs~ displays
 
and devices mtnin 660 feet thereof; provided that advertising relating
 
to business conducted on any of the Grantor I s remaining land be per­

mitted m" elmEr tl' tit 20 [""WI Il.e'llft 5, but only on land utilized
 
exclusively for said business.
 
TOGETHER With all and singular the tenements ~ hereditaments and
 
appurtenances thereunto belonging or in anywise appertaining, the re­





TO HAVE AND TO HOLD, All and singular the said premfses , t ogezher
 




..\"hN,,~SS WHEREOF, Grantor bas caused its corporate name to be
 
hereunt~ ~~ribed by its President and its corporate seal to
 
~~~·:~..f~t¥ri~.t?~~ts . Sec::etary . <pur-suance to said resolution,.
 
. ~li~· ~Y'i-a~ y~ brst above Wr:l.tte . 
: :. ~ : :' _;: ""0. : ~-
':--.... . 
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Cotmty ~'" ) ss 
On·.~hisdf~y of ~ ., 196,Z before .me, the oodersigned, a 
N ta~ fub ic in and for sao, State personally ap eared ____ __ 
( J • ~. known to me a be the. -' . and . /J respectively~ of the corpora-
tion which ex cuted the foregoing instrument on behalf of said corporation, 
and acknow,1e;dg:ea'~ me that said corporation executed the same. 
IN .. ~~$ . .:.~~~OF" I have hereunto set lIlY hand and affixed my of,-
ficial s¢~l~~tie-aa~~~d year in this c first above tteno 
(_~~};:,';'.- :),\¥J 
 '''-.' 
• ~ I ' .... ~ 
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,: ';';; 1265 QUITe DEED FROM GREAT
~l WESTERN INVESTMENT co... TOSCHEDUIE A STATE OF IDAHO .!fl
II
I' 
Sheet-L0f~	 Project No. I-BON-2(15)50 
Parcel No. 90-QC-1
!I
II A parcel of land being on the Southeasterly side of the centerline of the 
J	 Vista Avenue Survey of Interchange No. 3 as shown on the plans of Inter­
state BON Project No. I-80N-2(lS)50 Highway Survey now on file in the 
office of the Deparbment of Highways of the State of Idaho, and being a 
portion of the NE~NE~ of Section 28, Township 3 North, Range 2 East;'Boise 
Meridian, described as follows, to-wit: 
Commencing at the Southeast corner of the NE~NE~ of Section 28, Township 3 
North. Range 2 East, Boise Meridian; thence along the Southwesterly line 
of the tract of land as described in that certain Lease dated July l~ 
recorded January 24~ 1967. under Recorder~s Fee No. 656820, records of Ada' 
North 43033'06"County, Idaho, as follm7s:	 West (shown of record to be 
North 43031' West) 242.83 feet to a point that bears North 190 21 ' 10". East 
418.49 feet from Station 2824+85.31 of Interstate BON Project No.
 
Highway Survey; North 650 4 4 ' 30" West (shown of record to be North 65~37'
 
West) 132.55 feet to a point that bears South 72°14'23" East - 88.21 feet
 
from Station 22+40.0 of the Vista Avenue Survey of Interchange No.3. .as
 
shwon on the plans of said Interstate 80N. Highway Survey and being 'the
 
REAL POINT OF BEGINNING; thence North 12°41'03" East - 205.81 feet to a
 
point that bears South 72°14 1 23" East - 70.0 feet from Station 24+45 of
 
said Vista Avenue Survey; thence North 72°14'23" West - 30.0 feet; thence
 
North 16047 135" East - 134.0 feet, more or less, to a point in the NO:rth­

easterly line of said tract: of Landj thence Northwesterly (shown of.record j
 
to be North 60°47' West) along said Northeasterly li.na 7.0 feet, more··or
 
less) to the most Northerly corner of said tract of land:; thence South
 
15°26'38" West (shown of record to be South 15°18 ' West) along the North­

westerly line of said tract. of land•. be;ing t~e Southeasterly right of: way,
 
line of existing Vista Avenue, 346.26'£eet 'to the most Westerly corner of·
 
said tract of land; thence Southeasterly (shown of record to be South 74°42 I
 
East) along the Southwesterly line of suid tract of land 44.11 feet to
 
Real Point of Beginning and containing appro:xima rely 0.22 acres.·
 
Vista Avenue Survey Station Reference: 22+35 to 25+77 • 
The bearings as shown in the above land description. unless otherwise 
noted, are from the Idaho Plane Coordinate Syst~, based on the trans­
verse mercator projection for the West Zone of Idaho. To convert to geo­
detic bearings; a correction of 0°19'10.24" must be subtracted £rOlll all 
Northeast and Southwest bearings and added·to all Northwest and Southeast 
bearings. 
iltfa ilounly, ldella, -.: 
ReQuest ot . 
<:e.pito.!. 1'1T..Le Co. 
Time .r;.: () S-.P M. 
D;;ie '9-/0' 7' o 
CLARENCE A. PLANTIJ\!G' 
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(Signal/ITS/Signal and ITS Inspection) LOI7··) 0 
PROoJECT NO. AO 0 9 (81B ) 
VISTA AVENUE: INTERCHANGE 6-1:)\ 
ADA COUNTY Ct--J 
KEY NO. 09818 
PARTIES 
/0 >-«­~ AGREEMENT is made and entered into this day of 
...r'lvL r ~" r by and between the :IDAHO TRANSPOR'l'ATros)· ~uU 
DEPART, hereafter c~lled the STATE, and the ADA COUNTY BIGHWA'r 
DISTRICT, hereafter called ACHD. 
PURPOSE 
Both Parties mutually agree that it is in the public interest 
to reconstruct the Vista Avenue interchange and upgrade all traffic 
signals located within the project limits (Vista Avenue/I-84 WB 
Ramp terminal, the Vista Avenue/I-84 EB Ramp terminal, the Vista 
Avenue/Elder Street/Sunrise Rim and the Vista Avenue/Wright 
Street/Airport Way intersection), and Lns t a Ll, ITS equipment. 'I'he 
improvements are to be made in accordance with the plans entitled 
Federal Aid Project A009(818). 
The ACHD, by authority of Title 40, Idaho Code, may adopt and 
enforce traffic control ordinances within its corporate limits in 
accordance with the Manual on Uniform Tr~lffic Control Devices fOJ: 
Streets and Highways, as adopted by the state. 
Authority for this Agreement is established by Section 40-3r1 
of the Idaho Code. 
The Parties agree as follows: 
SECTION I. That the STATE will: 
1.	 Not guarantee that Federal-aid is available now or in the 
future. In the event Federal-aid is unavailable, t.h Ls 
Agreement is void. 
2.	 Program the construction of the project and execute all 
necessary agreements. 
3.	 Provide to the ACHD a copy of the approved construction 
plans. 
cooperative Agreement 
Key No. 09818 
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4.	 Advertise for the construction of the project, open bids, 
and prepare a contract estimate of cost based on the 
successful low bid. 
5.	 Award a contract for construction of the project based on 
the successful low bid if it is not over ten (10) percent 
above the estimate for cost of construction. 
6.	 Assume all equipment, construction, and engineering COSt13 
for the project, including xoad construction, traffic 
signal installation, illumination, and miscellaneous 
specialty items necessary to complete the project. 
7.	 Within 60 days of the execution of this Agreement, pay to 
the ACBD the swn of Three Hundred Forty-One Thousand Five 
Hundred Fifty-Seven Dollars and Twenty-Four Cents 
($341,557.24), which is the cost of the materials supplied 
by ACBD for the project as itemized on Exhibit }~ 
"Estimated Cost of Materials". In addition, within 60 days 
of receipt of the billing provided for in Section II, 
Paragraph 16, pay to the ACHO the amount that the actual 
cost of the materials supplied by ACRO for the project: 
exceeds the "Estimated Cost of Materials". 
8.	 Reimburse the AeBO for staff hours necessary to perform 
inspection of traffic signal (s) and/or ITS equipment: 
installation and staff hours expended for project design 
reviews done during construction at the request of the 
resident engineer. Rei.mbu z s emerrt; of such will be at 100~j 
and will occur at final project closeout within 60 days of 
receipt of a billing which is based on documentation as 
required by the applicable state and federal regulations. 
9.	 Designate a resident engineer and other personnel, as t.he 
STAn deems necessary, to supervise and inspect 
construction of the project in accordance with the plans, 
specifications and estimates in the manner required by 
applicable state and federal regulations. This excludes 
any supervision or inspection of signal or ITS 
installations. This engineer, or his authorized 
representatives, will prepare all monthly and final 
contract estimates and change orders. 
10.	 Maintain complete accounts of all project funds receivec: 
and disbursed, which will be used to determine the final 
project costs. 
Cooperative Agreement 























11.	 Comply with all pertinent sections of the STATE'S Standarc! 
Specifications for Highway Construction in accomplishinU 
all future trench backfill and pavement repairs on the 
state highways within the project limits. 
12.	 Subj ect to the limitations hereinafter set forth, 
indemnify, save harmless and defend regardless of outcome 
the ACBD from expenses of and against suits, actions, 
claims, or losses of every kind, nature and description, 
including costs, expenses and attorney fees caused by or 
arising out of any negligent acts by the STATE or t he 
STATE'S officers, agents and employees while acting within 
the course and scope of their employment, which arise fron 
or which are in any way connected to the construction and 
maintenance of the work. Any such indemnification 
hereunder by the STATE is subject to the limitations of 
the Idaho Tort Claims Act (currently codified at chapter 
9, title 6, Idaho Code). Such indemnification hereunder 
by the STATE shall in no event cause the liability of the 
STATE for any such negligent act to exceed the amount of 
loss, damages, or expenses of attorney fees attributable 
to such negligent act, and shall not apply to loss, 
damages, expenses, or attorney fees attributable to the 
negligence of ACHD. 
SECTION II. That the ACHD will: 
1.	 Review and approve the plans. 
2.	 Designate personnel, as the AC:BD deems necessary, to 
supervise and inspect the installation of the signal (5) 
and ITS system for the project in accordance with t.he 
plans, specifications and estimates in the manner required 
by applicable state and federal regulations. 
3.	 Maintain complete records of any State requested staff' 
design review and inspection times per Section I, 
Paragraph 8, and submit an invoice for reimbursement by 
the STATE during final project closeout. 
4.	 Authorize the STATE to administer the project and make any 
necessary changes and decisions within the general scope 
of the plans and specifications. 
5.	 Retain sole ownership of the Vista Avenue/Wright 
Street/Airport Way and the Vista Avenue/E:lder 
Street/Sunrise Rim signals and assume all necessary 
maintenance responsibilities. 
Cooperative Agreement 
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6. Retain ownership of the upgraded traffic signals for the 
r-84 WB Ramp/Vista Avenue and 1-84 EB Ramp/Vista Avenue 
intersections, including the controller and cabinets, and 
assume all necessary maintenance responsibilities, except 
as provided in Section III, that will be required to keep 
the traffic signal, as installed, in continuous operation 
in conformance with the requirements of the Manual on 
Uniform Traffic Control Devices for Streets and Highways, 
as adopted by the STA'l'E. Such maintenance responsibilities 
shall be in accordance with the Cooperative Signal 
Maintenance Agreement for Ada county dated January 27, 
1995, or as subsequently modified by mutual consent. 
7. Upon 'request to energize, pay energy costs required to 
operate the traffic signals, daily monitor their 
operati.on, and perform emergency measures as necessary, 
all in accordance with the Cooperat.Lve Signal Mainte::lance 
Agreement for Ada County dated January 27, 1995, or as 
!-':ubsequently modified by mutual consent. 
8. through appropriate ordinance and police powers, cooperate 
kith and assist the STATE in prohibiting and removing 
encroachments on any part of the state highway right-of­
way within the project limits. 
9. Obtain concurrence of the STATE before using the 
signal poles or mastarms for any purpose other 
support traffic control devices or luminaires. 
traffic 
than to 
10. For any street lighting equapmerrt that is located on 
traffic signal poles, the ACED will coordinate the 
maintenance of such lighting equipment with the City of 
Boise. 
11. Maintain, erect or install within the project limits only 
those traffic control devices, including signs7 that are 
in conformance with the Manual of" Uniform Traff:i.c Control 
Devices for Streets and Highways, as adopted by the STATE. 
12. Comply with all pertinent sections of the STATE'S Standard 
Specifications for Highway Construction in accomplishing 
all future trench backfill and pavement repairs on the 
state highways within the project limits. 
13. Obtain concurrence of the STATE before installing or 
constructing any new, or relocating any existing sidewalk 
or any existing ACHD-owned water line, storm sewer, 
sanitary sewer or other facilities on the state highways 
within the project limits. 
Cooperative Agre'Wlent 
















14.	 Obtain concurrence from the STATE before vacating or 
closing any right-of-way connecting to the state highway3 
within the project limits. 
15.	 Subject to the limitations hereinafter set forth, 
indemnify, save harmless and defend regardless of outcome 
the STATE from expenses of and against suits, acti.ons, 
claims, or losses of every kind, nature and description, 
including costs, expenses and attorney fees caused by or 
arising out of any negligent acts by the ACBD or the 
ACHD'S officers, agents and employees while acting within 
the course and scope of their employment, which arise from 
or which are in any way connected to the maintenance of 
the work. Any such indemnification hereunder by the ACBD 
is subject to the limitations of t.he Idaho Tort Claims Act 
(currently codified at chapter 9, title 6, Idaho Code). 
Such indemnification hereunder by the ACRO shall in no 
event cause the liability of the ACBD for any such 
negligent act to exceed the amount of loss, damages, or 
expenses of attorney fees attributable to such negligent 
act, and shall not apply to loss, damages, expenses, or 
attorney fees attributable to the negligence of STATE. 
16.	 Prior to project closeout, bill the STA~ for the amount 
that the actual cost of the materials supplied by AeRO for 
the project exceeds the ~Estimated Cost of Materials" set 
out in Sectio~ I, Paragraph 7 of this Agreement. In the 
. event that the amount paid by thel STA'l'E under Section I, 
Paragraph 7 of this Agreement exceeds the actual cost of 
the materials supplied by ACHD for the project, ACHD shall 
refund such amount to the STATE prior to project closeout. 
SECTION III. Both parties agree that: 
1.	 The traffic signals will not be altered or abandoned with 
out the prior concurrence of the parties. 
2.	 Should any of the Vista Avenue/I-84 we Ramp terminal or 
Vista Avenue!I-84 EB Ramp Terminal traffic signals be 
damaged or destroyed through the wrongful or negligent 
act of any third party, the ACHII will make every effort 
to determine the identity and whereabouts of the 
responsible party, and the STATE will attempt collection 
of the costs of repair or replacement. The parties will 
share the costs of repair or replacement in accordance 
with the split established in Exhibit ~B" if: 
Cooperative Agreement 
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(aJ	 Collection cannot be accomplished after reasonable 
attempt, or 
(b)	 The damage or destruction was not caused by the 
wrongful or negligent act of a third party. 
The ACHD and STATE agree to advance funds for the repair 
or replacement based upon thei~ proportionate share of 
the cost from the responsible party. If the STATE is 
able to collect the cost of repa.i r or replacemen1:, it 
shall reimburse the ACao the funds it advanced. 
3.	 This Agreement shall become effective on the first date 
mentioned above and shall remain in full. force and effect: 
until amended or replaced upon the mutual consent of the~ 
ACBD and STATE. 
Cooperative Agreement 












This Agreement is executed for the STATE by its Assistant 
Chief Engineer (Development), and executed for the ACBD by the 
President, attested to by the Director, with the imprinted 
corporate seal of the ADA COUNTY HIGHWAY 1)1STRICT . 
IDAHO TRANSPORTATI:ON DEPARTMENT 
APPROVED BY: 
Assistant Chief Engineer 
(Development) 
APPROVED AS TO FORM: RECOMMENDED: 
-Di~ct Engineer 
ATTEST: ADA COUNTY BIGHw.AY DISTRICT 
President 
By ~e meetingu~ar 
on _~ \ lQt?S 
I 
hm:9818 Coop Signal ACHD.doc 
Cooperative Agreement 
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The Vista Avenue/Wright Street/Airport: Way and the Vista 
Avenue/Elder Street/Sunrise Rim signal repair, maintenance, and 
replacement will be the sole responsibility of AeRO as there are no 
legs of this intersection on the State Highway System. The ntlmber 
of approach lanes for the Vista Avenue and the I-B4 ramps is 
detailed below: 
The 1-84 WB Ramp Terminal and the I-84 EB Ramp Terminal 
intersections have six (6) lanes entering the intersection, while 
Vista Avenue has eight (8). The resulting ratio for ACHD 
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Mark L. Butler 
Land Use Planner 










LAND CONSULTANTS, INC. (LCI) - April 2000 to Present - Land Use Planner/Principal Owner 
Operating Planning and Zoning consultation business involving comprehensive land use planning and zoning issues, representing 
developers on land development proposals and providing consultation services for local public jurisdictions. Providing expert 
witness testimony and assistance in litigation and land uses cases for private clients as well as government agencies. Provide oral 
and written testimony on legislative issues. 
SORRENTO CORPORATION - July 2002 to October 2008 -- Project Manager/Principal Owner 
Developed a low density Residential Estate subdivision, Loch Lomond Estates, in Eagle Idaho and constructed the R.L. Butler 
Queen Anne Building in downtown Eagle. 
OLD TOWN 1 LLC - 1999 to present - Managing Member
 
Leasehold management and reconstruction of properties owned in Idaho and Oregon.
 
CITY OF EAGLE - July 1996 to April 2000 - Zoning Administrator 
(Position is appointed by Mayor and confirmed by Council) 
Supervised the activities of the City's Planning and Zoning Department, Building Department, and Contracted Engineering Firm 
(Holladay Engineering Co.). Reviewed reports presented to the Design Review Board, P&Z, and City Council. Wrote complex 
ordinances, Comprehensive Plan amendments and Findings of Fact and Conclusions of Law. Made presentations to Mayor and 
Council and other City Boards and Commissions. Functions of job required extraordinary knowledge of Planning and Zoning 
principals, legal impacts related to decisions and actions as well as general knowledge of engineering principles. 
ADA COUNTY HIGHWAY DISTRICT (ACHD) - February 1995 to July 1996 - Senior Development Analyst 
Prepared hundreds of reports on development applications. Represented ACHD at public meetings. Functions ofjob required in 
depth knowledge of District standards for roads, subdivisions and other developments, the 2015 Transportation Plan and knowledge 
of the Institute of Transportation Engineer's Trip Generation Manual. 
CITY OF HENDERSON (NEVADA) - June 1990 to September 1993 - Planning Analyst 
Job duties consisted of professional current and advanced land use planning responsibilities and administration of related controls. 
Reviewed planning projects involving land use, population, economic, housing, transportation and related subjects. Conducted 
planning related research and conferred with applicants and agency representatives to identify problems. Reviewed residential, 
commercial and industrial building permit applications. Analyzed data with respect to relevant laws, ordinances, regulations and 
policies and determining methods to reconcile project conflicts. Interpreted and outlined planning policies, state laws, local 
ordinances, regulations and procedures. Prepared reports of summarized data. Made conclusions and recommendations and 
participated in oral presentations. Verified legal descriptions on deeds, maps and plats and reviewed parcel and subdivision maps 
for compliance with zoning and other applicable codes. Assisted in the design and maintenance of the database for the collection of 
application information for GIS and other planning department uses. 
CITY OF LAS VEGAS - October 1989 to June 1990 - Student Engineer 
Worked part time in Public Works and Engineering Department on street design, drafting, computation, field inspections and report 
writing while attending the University of Nevada Las Vegas full time. 
ROBERT T. WHITNEY, P.E., - 1987 to 1989 - Engineering Assistant 
Worked part time with job duties including architectural design, drafting, computer programming, surveying and general 
engineering related tasks. 
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EDUCATION: 
University of Nevada Las Vegas and Clark County Community College from 1987 to 1993 majoring in Urban Planning/Civil 
Engineering. 
SEMINARS, CONFERENCES AND WORKSHOPS 1988 to 2009: 
American Planning Association Annual Conference - Chicago, Illinois - American Planning Association 
American Planning Association Annual Conference - Seattle, Washington - American Planning Association 
American Planning Association Annual Conference - Washington D.C.- American Planning Association 
American Planning Association Southwest Conference - Ely, Nevada - American Planning Association 
American Planning Association Southwest Conference - Reno, Nevada - American Planning Association 
Boise River Floodplain Workshops - Garden City, Idaho - Federal Emergency Management Administration 
Context Driven Street Design - Meridian, Idaho - Community Planning Association of Southwest Idaho 
Eagle Comprehensive Plan Land Use Focus Group Workshops 
Eagle Comprehensive Plan Economic Development Focus Group Workshops 
Effective Zoning Administration Techniques - Denver, Colorado - University ofWisconsinlMadison 
Eminent Domain and Inverse Condemnation 2001 - Boise, Idaho - Law Seminars International 
Eminent Domain and Inverse Condemnation 2003 - Boise, Idaho - Law Seminars International 
Law of Easements Legal Issues and Practical Considerations in Idaho - Boise, Idaho - Lorman Seminars 
Land Use Impacts on Real Estate Transactions in Idaho - Boise, Idaho - Lorman Seminars 
Livable Communities Seminar - Boise, Idaho - City of Boise 
Major Land Use Laws in Idaho - Boise, Idaho - National Business Institute 
Model Energy Code - Las Vegas, Nevada - International Conference of Building Officials 
Primer on the Americans with Disabilities Act (ADA) - Boise, Idaho - Americans with Disabilities Act Tack Force 
Smart Growth Conference - Boise, Idaho - Community Planning Association of Southwest Idaho 
Subdivision Platting Seminar - Boise Idaho - Ada County Development Services 
Transportation Calming Techniques - Boise, Idaho - City of Seattle 
Water Law and Resources Seminar - Boise, Idaho - College of Water Resources 
Wetlands Regulations Seminar - Boise, Idaho - Idaho Environmental Forum 
West Nile Virus Seminar - Boise, Idaho - Idaho Environmental Forum 
Zoning Institute Seminar - San Francisco, California - AICP Planners Training Service 
LECTURES: 
Eminent Domain and Inverse Condemnation 200 I - Boise, Idaho - Law Seminars International
 
Eminent Domain and Inverse Condemnation 2003 - Boise, Idaho - Law Seminars International
 
Is Smart Growth Really Smart? How Should the Boise Valley Plan and Mange Growth? - Boise, Idaho
 
Smart Growth - Pros and Cons - Twin Falls, Idaho
 
Subdivision Platting Seminar - Boise, Idaho - Ada County Development Services
 
PROFESSIONAL ORGANIZATIONS AND COMMITTEES: 
American Planning Association
 
Building Contractors Association of Southwest Idaho
 
Eagle Chamber of Commerce - Vice President five years
 
Eagle Design Review Board
 
Eagle Downtown Feasibility Committee
 
Eagle Economic Development Committee
 










International Conference of Building Officials
 
National Association of Homebuilders
 
Western area YMCA Steering Committee
 
Western Central Chapter American Planning Association
 
EXPERT TESTIMONY: 
Qualified as an Expert Witness on Land Use for cases in the Third and Fourth District Courts in the State ofIdaho. Expert witness 
testimony has required substantial knowledge and experience for administration and implementation of land use and development 
regulations for the following jurisdictions: The Cities of Boise, Caldwell, Filer, Kuna, Star, Meridian, Middleton, Nampa, Twin 
Falls, Moscow, Sand Point and American Falls; The Counties of Ada, Canyon, Jerome, and Twin Falls; and Highway Departments 
and Districts including the State of Idaho Transportation Department, the Ada County Highway District, the Canyon County 
Highway Districts and the Twin Falls County Highway District. 
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APR 26 :!010 
Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUJ'JTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No. CV OC 0903179 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT HI BOISE 
LLC'S OPPOSITION TO PLAINTIFF 
IDAHO TRANSPORATION 
DEPARTMENT'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
I, Thomas 1. Lloyd III, being first duly sworn upon oath, depose and say: 
1. I am an attorney with the law firm of Greener Burke Shoemaker P.A., and am one of the 
attorneys of record for Defendant HI Boise, LLC ("HI Boise"), in the above-entitled proceeding. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S
 
OPPOSITION TO PLAINTIFF IDAHO TRANSPORTATION DEPARTMENT'S
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2. I make this Affidavit based on my own personal knowledge and am competent to testify 
to the matters stated herein if called upon to do so. 
3. On March 22,2010, attorney Fredric V. Shoemaker ofthis office took the deposition of 
Idaho Transportation Department ("lTD") employee, Kenneth 1. Durham ("Durham"). Attached 
hereto as Exhibit "A" is a true and correct copy of selected excerpts from the Durham deposition 
transcript, as referenced in the accompanying Memorandum. 
4. Attached hereto as Exhibit "B" is a true and correct copy of the Decision and Order Re: 
Partial Summary Judgment, in the matter of The State ofIdaho, Idaho Transportation Department v. 
Bradley B., LLC, et af., Ada County Case No. CV OC 08185194, issued by Judge Deborah A. Bail 
on December 17, 2009. 
5. Attached hereto as Exhibit "C" is a true and correct copy of an enlarged excerpt from a 
Right of Way Plan drawing for Project No. A0009(818) (a.k.a. 1-84, Vista Avenue Interchange), 
Sheet 3 of 5, which bears the seal of professional land surveyor, Michael B. Marks, dated January 
22,2009. The drawing was prepared by Gary Schumacher, an engineering technician with lTD's 
engineering consultants, Stanley Consultants, Inc., and accurately illustrates the movement of HI 
Boise's Vista Avenue access location both to the east and north ofthe original access point based on 
the information provided in paragraph 11 of the Affidavit 0 f Jason Brinkman, filed in support of 
lTD's Motion for Partial Summary Judgment. The second page of Exhibit C is the full document 
from which the excerpt was taken. 
6. On AprilS, 2010, attorney Fredric V. Shoemaker of this office took the deposition ofJay 
R. Gould ("Gould") an employee ofURS and a project manager for the joint venture between URS 
and Connecting Idaho Partners, overseeing the designs of the Orchard and Vista Interchanges in 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S
 
OPPOSITION TO PLAINTIFF IDAHO TRANSPORT<\.TION DEPARTMENT'S
 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 2 19106-001 (330053 doc)
 
000623
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Boise, Idaho. Attached hereto as Exhibit "D" is a true and correct copy ofselected excerpts from the 
deposition transcript of Gould, as referenced in the accompanying Memorandum. 
FURTHER, YOUR AFFIANT SAlTH NAUGHT. 
--1::~ -c;~Z-=-
Thomas 1. Lloyd III 
SUB~~~~Y;~~IJ,SWORN TO BEFORE ME this 2ioday of April, 2010. 
• ~ •• -. <r ~' ~~ «,» b ~ Q; ~ ..- ... ~ \
! ! ~oTA~r \ \>Lt() . ~o Q.
: * : -.- : * : Notary Public Jofdaho 
\ \ C Residing at P UB~\ J\ if'~.... ......0 l My Commission Expires: 
.... "1 ••• ~~y !Ii 




AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S 
OPPOSITION TO PLAINTIFF IDAHO TRANSPORTATION DEPARTMENT'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 3 19106-001 (330053.doc) 
000624
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2/0+~day of April, 2010, a true and correct copy 
of the foregoing was served upon the following: 
Mary V. York [J Via U.S. Mail 
Theodore S. Tollefson GZ1 Via Hand Delivery 
Holland & Hart LLP [J Via Facsimile 343-8869 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneysfor Plaintiff 
Mortgage Electronic Registration Systems, Inc. [,zJ Via U.S. Mail 
1818 Library Street, Suite 300 [J Via Hand Delivery 
Reston, VA 90190 [] Via Facsimile (703) 748-0183 
Defendant 
~~ =t= Cf¥---.,--. 
Thomas 1. Lloyd III 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S 
OPPOSITION TO PLAINTIFF IDAHO TRANSPORT.ATION DEPARTMENT'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 4 19106-001 (330053 doc) 
000625
 




















IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
THE STATE OF IDAHO, IDAHO 
TRANSPORTATION BOARD, 
Plaintiff, 
vs. Case No. CV OC 0903179 
HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRATION SYSTEMS, 
INC., a Delaware corporation, 
Defendants. 
DEPOSITION OF KENNETH I. DURHAM 
MARCH 22, 2010 
REPORTED BY; 
BEVERLY A. BENJAMIN, CSR No. 710, RPR 
Notary Public 
(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax)
 000627
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2 THE WITNESS: That is what it appears
 




 3 Q. Now, Vista Avenue at the location of
 
4 Q. (BY MR. SHOEMAKER) And I -- again,
 4 the Holiday Inn driveway is in the process of
 
5 we'll leave this subject. But are you aware of
 5 being expanded by this project approximately 14 
6 any factors -- I heard you say there may be other 6 feet; is that correct?
 
7 factors. Are you aware of any other factors that
 7 A. I believe so. I believe that is
 
8 would cause a deviation from this provision in
 8 correct.
 
9 the Technical Memorandum?
 9 Q. And about 7 feet or one-half of that
 
10 MR. TOLLEFSON: Standard objection.
 10 expansion is a taking on the east side on the
 
11 THE WITNESS: No, I'm not aware of any
 11 Holiday Inn or HI Boise property, and about half
 
12 specific factors.
 12 or 7 feet on the, I'm going to call it the Texaco
 
13 Q. (BY MR. SHOEMAKER) In the part you
 13 property. I think technically it is owned by -­
14 played in the striping plan, did you consider
 14 Parcel 103 is owned by Shepherd Enterprises
 
15 whether the project would make it more difficult
 15 Limited Partnership.
 
16 for southbound traffic on Vista to turn left
 16 But you agree about 50/50, half on the
 
17 across Vista into the Holiday Inn driveway?
 17 east side of the street, half on the west side?
 
18 MR. TOLLEFSON: Standard objection.
 18 A. That's correct.
 
19 THE WITNESS: I did not play any part
 19 Q. Did you playa part in determining
 
20 in the striping plans.
 20 where the widening would be allocated on either
 
21 Q. (BY MR. SHOEMAKER) Okay. Did you in
 21 the west side or the east side?
 
22 the planning that you did do consider how the
 22 MR. TOLLEFSON: Standard objection.
 
23 project would make it more difficult for
 23 THE WITNESS: No, I did not.
 
24 southbound traffic to turn left into the Holiday
 24 Q. (BY MR. SHOEMAKER) Who made that
 
25 Inn property? ">._m.
 25 decision? ~--- __.._ ....__...__~__._._ ..._>_.~_+--~. ._.__._>.._. '>'»>"'_._'>._"'~~'»'»>'>'_'_'_'">'_~_'_'_''' ... >............. .... ">" .>
 
Page 35 Page 37 
1 MR. TOLLEFSON: Standard objection. 1 A. Bob Jacobs.
 
2 THE WITNESS: No, I did not.
 2 (Exhibit 7 marked.)
 
3 (Exhibit 6 marked.)
 3 Q. (BY MR. SHOEMAKER) And I'm just
 
4 Q. (BY MR. SHOEMAKER) I'll represent to
 4 showing you this photograph for one reason. It
 
5 you that is an aerial photograph that was taken
 5 does show, as your plans also show, I'm going to 
6 of the Holiday Inn in early October 2009. Are 6 call it a deviation where the Vista Avenue 
7 you acquainted with the condition of the Vista 7 right-of-way, where it crosses the Interstate is
 
8 Avenue as it existed at th is time?
 8 going to change -- the angle that it crosses is 
9 A. Yeah. Relatively, yes. 9 going to change at the bridge point, meaning the
 
10 Q. Would you agree with me this accurately
 10 north-south axis turns slightly on Deposition
 
11 depicts the striping and location of Vista Avenue
 11 Exhibit 7 to the right or to the east about 4 
12 in October of2009? 12 degrees it looks like to me. Would you agree?
 
13 A. Yes, it does.
 13 A. Yes, that appears to be so. 
14 Q. Do the stripes and the other painted 14 Q. And do you know why that axis was moved 
15 arrows and control devices on the Vista Avenue 15 as it's depicted on Deposition Exhibit 7')
 
16 asphalt itself, do those conform with the
 16 MR. TOLLEFSON: Standard objection.
 
1 7 striping plan that was at that time required by
 17 THE WITNESS: Are you referring to the
 
18 either lTD or ACHD?
 18 alignment of the bridge compared to the alignment
 
19 A. I wouldn't know without evaluating it.
 19 of Vista?
 
20 It appears to, but without evaluating it I
 20 Q. (BY MR. SHOEMAKER) Yes.
 
21 couldn't tell.
 21 A. No, I don't know why that alignment
 
22 Q. Now, you did talk about how you were -­
 22 is -- why the alignment of the bridge is 
23 I think your words were you were involved in the 23 different. 
24 matching of vertical measurements as well as the 24 {Exhibit 8 marked.) 
25 horizontal deviation, if you will, in the 25 Q. (BY MR. SHOEMAKER) Exhibit 8 is titled 
10 (Pages 34 to 37) 
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1 vertical PC at station 24+54, so we are in the
 
2 same approximate area.
 
3 There again, scaling offthis drawing,
 
4 which is not quite to scale, we would be
 
5 approximately at the south end of the driveway
 
6 maybe 9 inches higher than the existing one.
 
7 Q. On a vertical axis.
 
8 A. On a vertical axis, that's correct.
 
9 Q. And so maybe in that same fashion, just
 
10 extrapolating, would we be, what, two straight 
11 lines, a 3-inch deviation on the north boundary 
12 ofthe driveway? 
13 A. Approximately. 
14 Q. SO my question then would be: Though 
15 is there -- I have in my mind that Exhibit 11 
16 wouldn't help. I'm interested in your 
1 7 understanding of the movement of the location of 
18 the driveway on a north-south axis, not a 
19 vertical axis. 
20 A. Okay. 
21 Q. Is that depicted on Exhibit 8? 
22 A. Would you please rephrase your 
23 question. 
24 Q. Yes. What drawing, ifany, including 
25 Deposition Exhibit 8, documents any movement in 
Page 59 
1 the driveway location on a north-south axis?
 
2 A. Exhibit 8 represents that; however, the
 
3 actual drawing that specifies the location of the
 
4 driveway would probably be sheet 175 of the set
 
5 of roadway plans. The roadway plan sheet would
 




8 Q. Well, I have 173, 174, 176, 175. If
 
9 this is the correct one, we'll go make a copy and
 
1 0 mark it. 
11 A. (Reviewing document.) This is correct. 
12 MR. SHOEMAKER: Let me make a copy of 
13 that. 
14 (Off the record.) 
15 Q. (BY MR. SHOEMAKER) If you would turn 
16 to that last exhibit we were working with, 
1 7 Exhibit 10 that is, and I have a question on page 
18 4090. lTD Bates No. 4090, what does that depict? 
19 A. This depicts my working profiles of the 
20 project. This would have been preliminary 
21 vertical profiles of the different ramps and of 
22 Vista Avenue, too. This is what eventually would 
23 have wound up in the plans, but this was a 
24 working -- it's a print ofa working electronic 
25 file is what it is. 
",.. 
Page 60 
1 Q. Is the factor 10 to 1 a vertical 
2 exaggeration or -­
3 A. Yes, [ believe so. It's small, it's 
4 hard to see, but typically that is what I design 
5 with is a 10 to 1 vertical exaggeration. 
6 Q. The next page 4091 is what, sir? 
7 A. 4091 is a copy of what eventually 
8 became sheet 175. This is copied from our record 
9 set of the preliminary design submittal. 
10 Q. It has in addition to the new data 
11 here, cut and fill limits; is that what I'm 
12 seeing? 
13 A. Yes. The dotted line represents a fill 
14 limit. However, this was just a real 
15 preliminary. It did not take into account the 
16 grading of the driveway. What that took into 
1 7 account was just the standard grading going along 
18 this if the driveway had not been there. In 
19 other words, if this was just the back of the 
20 curbs and gutter. 
21 MR. SHOEMAKER: During that little 
22 break we made some copies of sheet 175 of 490. 
23 And we'll ask the reporter to mark that as 
24 Exhibit 12. 
25 (Exhibit 12 marked.) 
Page 61 




3 A. Exhibit 12 is sheet 175 with a set of
 
4 roadway plan and prof! Ie sheets.
 
5 Q. It's dated 10/30108; correct?
 
6 A. That's correct.
 
7 Q. Is it the most current project plan
 
8 sheet of this portion of the project?
 
9 A. To the best of my knowledge, I don't
 
1 0 believe there have been any revisions to this 
11 sheet of the plans. 
12 Q. Does it depict the amount of north­
13 south movement -- or of the Holiday Inn driveway 
14 on the north-south axis? 
15 A. It depicts the location of the driveway 
16 to be built. 
17 Q. And the limits of the new driveway will 
18 be what? 
19 A. The limits of the driveway will be 40 
20 foot. [fyou see over on the right-hand side, 
21 the third ellipse down under number 614-005A, 
22 urban approaches, driveway. It's the third one 
23 down -- excuse me, the first one down lists 
24 station one each -- excuse me, it's the second 
25 one down. One each station 24+82.28 is 36 feet 
16 (Pages 58 to 61) 
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1 right and the width is to be 40-foot wide. That
 




4 Q. Station 24+82.28?
 
5 A. That's correct.
 








10 Q. Okay. So this driveway is -- the 
11 center line is at station 24+81.63. 
12 A. No. It's the next one down. It's 
13 24+82.28. 
14 The first one is the driveway on the 
15 left side of Vista. The center one is the 
16 driveway on the right side of Vista. It's the 
17 Holiday Inn approach. 
18 Q. Holiday Inn driveway is 36 feet wide. 
19 A. No. It's 40 feet wide. It's 36 foot 
20 right from the center line. 
21 Q. I see. 
22 A. The way that reads, the first number 
23 gives you the station, the center line station of 
24 where it occurs. The second distance is 36 foot 
25 right of the center line. It tells you how far 
Page 63 
1 from the center line out to the right it is, it's 
2 the offset. And the "W" stands for the width of 
3 40 foot. So it's a 40-foot wide driveway 
4 approach. 
5 Q. Where do you see the 40 value? 
6 A. Right here. "W" equals 40. 
7 Q. I see. Okay. 
8 A. That below, just for clarification, is 
9 the quantity of the concrete that that driveway 
10 is expected to take. Above it where it says 
11 "urban approach" is driveway. That is the actual 
12 call out -- that identifies where the driveway is 
13 going to be built. 
14 Exhibit 8 is the grading plan to tell 
15 the contractor how to construct the limits of 
16 that driveway to make it -- how to grade it out. 
17 That's what that is, is the grading plan. This 
18 is the document that tells them where to build 
19 it. 
20 MR. TOLLEFSON: Exhibit 12? 
21 THE WITNESS: Exhibit 12. 


















































the act ual location of the drivewa y. It can be 
seen underneath on the existing tl opographical 
line work. But there is not a call-out as to how 
it relates specifically to the existi ng driveway. 
I don't know if they center ed it on the 
existing driveways, what the difference left or 
right, north or south, or if they pu t it all at 
one side. 
Q. Looking at Deposition Ex hibit 12, you 
see where the sign base is located ; correct? Are 
you familiar with -­
A. Is that this rectangle here', 
Q. I believe it is. 
Now, of the improvements just to the 
north of that sign base, are you a ble to tell 
which are the old and which are t he new limits of 
that retaining wall? 
A. 1don't know that there are any changes 
depicted to the retaining wall her e. I don't see 
any call-outs of anything being d epicted to a 
retaining wall. 
What I see, all I see is the Iimits 
that they have depicted appear to fall within the 
existing driveway itself. 
Q. Is there a removal unit for the old 
Page 65 
driveway? 
A. If there is it would be on 1he 
demolition plans. That would not be depicted on 
this sheet. And we would have to look at the 
demolition plans to see what it ca lis out on 
that. 
Q. SO the demolition plans ar e part of the 
project. 
A. They are part of the projec t set of 
plans. I'm sure, I'm confident it c ails for the 
removal of the existing sidewalk and all of that 
right around there. 
MR. SHOEMAKER: 93 th rough 106. Excuse 
me again. 
(Off the record.) 
Q. (BY MR. SHOEMAKER) Let's turn back, if 
we could. Turning back to Depos ition Exhibit 10, 
turn to page 4092, please. What does that page 
depict? 
A. 4092 depicts the next shee t in sequence 
that corresponds with the previou s page to it 
from the preliminary design subm ittal. 
Q. Do you have any idea as t o the time 
this document was prepared? 
MR. TOLLEFSON: Stand ard objection. 
17 (Pages 62 to 65) 
23 shows me, if there is one, the location of the :23 
24 driveway as it presently exists is what? :24 
25 A. There is no specific identification of 25 
(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax)
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Page 72Page 70 
1 moving to the north about a foot and a half, if I
 
2 ellipse 203-0 15A, remove bituminous pavement.
 
1 Q. Yes. So let me go back up to the 
2 compare Exhibit 13 with the calculation we just
 
3 And I see we have a removal from station 24+60.76
 3 went from Exhibit 12.
 
4 to 25.
 4 A. Yeah, approximately.
 
5 A. That's correct.
 5 \1R. SHOEMAKER: Give us a minute.
 
6 Q. That correctly describes, would it not,
 6 think we are about done here.
 
7 then the limits of the driveway removal?
 7 (Recess taken.)
 
8 A. I believe that is what that is
 8 Q. (BY MR. SHOEMAKER) I kind of rechecked 
9 depicting. 9 my calculations with my engineer and I think I
 
10 Q. If I understand this correctly, that
 10 was pretty close to right. Do you agree with me
 
11 driveway is 39.24 feet in width.
 11 that the center line of the driveway is being
 
12 A. Where do you determine that?
 12 moved approximately one and a half feet to the
 
13 Q. From station 24+60.76 to station 25,
 13 north?
 
14 the difference between the two is 39.24 feet?
 14 A. I would agree with that.
 
15 A. Correct. What they are stating there
 15 MR. SHOEMAKER: That is all I have.
 
16 is beginning at that station to station 25. 25
 16 MR. TOLLEFSON: I don't have anything
 
17 is the end of the sheet, so there could be more
 17 to add. Just maybe to complete the record, Pat
 
18 on the next sheet to be removed. It's because
 18 Dobie has been sitting with us for the
 
19 the end of this match lines falls within the
 19 deposition. I understand he's working with you
 
20 limits of the driveway.
 20 in some respect. But other than that I have no
 
21 Q.lsee.
 21 other questions.
 
22 A. So then to get the total amount we
 22 MR. SHOEMAKER: Thanks, Mr. Durham.
 
23 would have to go to the next sheet. And I don't
 23 (Deposition concluded at 3:57 p.m.)
 
24 see a removal pavement on this sheet. So it
 24 {Signature requested.)
 
25 could be that that is the limits of the pavement
 25 
,-,"--, """,---,"""""'"""'"..-""-,.+,_._"'-'"~._ .., 
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1 that have to be removed within that sheet or
 
2 within the driveway.
 
3 Q. SO I'm going to go back to the exhibit.
 
4 On Exhibit 13, ITO 349, we have a construction
 
5 easement. No. We have the ellipse 203-015A,
 
6 which again is what I was reading, that is the
 
7 removal of the parking lot.
 
8 A. That's correct.
 
9 Q. Let me go back then. Let's take us
 
10 back to the exhibit where we found the center 
11 line of the existing driveway or the proposed 
12 driveway. 
13 A. Exhibit 12. 
14 Q. SO if! went 20 feet either side of 
15 station 24+82.28, I would describe the limits of 
16 that driveway; correct? 
17 A. That's correct. So that would be 
18 24+42.28 approximately. 
19 Q. It would be 62, would it not, because 
20 it's 20 feet either side. 
21 A. Yeah, that's correct. 
22 Q. SO the new driveway is going to run 
23 from 25+02.28 to 24+62.28; is that correct? 
24 A. Yes. 
25 Q. SO it looks like we have a driveway 
19 (Pages 70 to 72) 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATPfficl 7 2009 
rBJV••DAV)~oAt:_puVv'.~~sp(), ClenIDAHO, IN AND FOR THE COUNTY OF ADA	  
THE STATE OF IDAHO, IDAHO ) Case No.: CV OC 08185194 
















BRADLEY B., LLC, an Idaho limited liability) 
company, DILLON LIMITED ) 
PARTNERSHIP, an Idaho limited partnership, ~ 





Plaintiff lTD filed this eminent domain suit to condemn five parcels of real property as 
part of its Orchard reconstruction project. Defendant Dillon Limited Partnership (Dillon) 
counterclaimed for inverse condemnation. The present hearing involves Dillon's two motions 
for partial summary judgment regarding: (1) access easement taken by the project, and (2) 
permanent easement (ramp). 
FACTUAL & PROCEDURAL BACKGROUND 
Plaintiff filed its complaint for eminent domain on August 13, 2008. It sought to 
condemn several parcels of real property from the defendants, including Defendant Dillon, and 
asserted that no legal access right was being taken as part of the foreclosure. Defendant Dillon 
currently owns about six acres of real property on Orchard Street adjacent to Interstate 84 (I-84) 































in Boise Idaho. There is approximately 770 feet of frontage on Orchard Street south of Malad 
Street. 
In 1966, the State acquired right of way and access rights from Dillon's predecessors-in­
interest in order to widen 1-84. Affidavit of Don Copple, Ex. A. The acquisition occurred by 
deed from the property owner, and in addition to conveying real property, each deed also 
conveyed all rights of access to and from 1-84 except at a designated location specifically 
identified in the deed. Id. The deed read: 
As part of the consideration hereinabove stated, the Grantors bargain, sell, convey 
and relinquish to the Grantee all existing, future, or potential common law or 
statutory easements of access between the right of way of the public way 
identified as 1-80N-2(l5)50, and all of the contiguous remaining real property of 
the Grantors whether acquired by separate conveyance or otherwise, of which the 
real property covered by this instrument is a part, where said remaining real 
property abuts on the Westerly side of the said public way, except for access to 
Orchard Street Northerly from Station 6+05.64 ofsaid Orchard Street Survey . . . 
. . It is expressly intended that these covenants, burdens and restrictions shall run 
with the land and shall forever bind the Grantor his heirs and assigns. 
The portion of the land excepted by the deed is approximately 256 feet in length. After Dillon 
purchased the real property, it applied for an access permit with lTD to establish a forty-five foot 
wide driveway within the easement. Although the permit has not been put into evidence, based 
on documents referencing a permit, it appears that in 1979 Dillon received a permit and placed a 
driveway within the above-described access easement. Plaintiff has removed the original 
driveway as part of its Orchard 1-84 reconstruction project. Affidavit of Mark Butler. Plaintiff is 
now constructing a new forty foot wide driveway approximately 110 feet to the north of the 
original driveway. Id. The new driveway encroaches onto Dillon's property, although it is 
unclear exactly how much of Dillon's property is affected. /d. 
Dillon filed this motion for partial summary judgment asking the Court to rule that its 
access easement constitutes a property right that is appurtenant to its real property, and that it has 
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been taken by inverse condemnation by the State of Idaho. Dillon further asks the Court to rule 
that a second taking occurred when Plaintiff constructed the new driveway north of the destroyed 
driveway. The State responds by arguing that it merely moved Dillon's driveway to another 
location within the 256 foot easement described in the deed, and therefore no taking occurred, 
STANDARD OF REVIEW 
Summary judgment is an appropriate remedy if the nonmoving party's pleadings, 
affidavits, and discovery documents read in a light most favorable to the nonmoving party, 
demonstrate no material issue of fact such that the moving party is entitled to a judgment as a 
matter of law. Thomson v. City ofLewiston, 137 Idaho 473, 476, 50 P.3d 488, 491 (2002}. The 
moving party is entitled to summary judgment when the nonmoving party has failed to show an 
element essential of her case as to which the nonmoving party will bear the burden of persuasion 
at tria1. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). The burden of proving the absence 
of material fact is placed upon the moving party. Thomas v. Medical Center Physicians, P.A., 
138 Idaho 200, 205, 61 P.3d 557, 562 (2002). The U.S. Supreme Court has held that there is no 
need to negate the nonmoving party's case; instead, the moving party's burden is discharged 
when she shows there is no evidence to support the nonmoving party's case. Celotex, 477 u.s. 
at 325. Meanwhile, the adverse party may not rest on "mere allegations or denials of his 
pleadings, but must respond, by affidavits or as otherwise provided in this rule, setting forth 
specific facts showing that there is a genuine issue for trial.' LR.C.P.56(e). The adverse party 
must make more than just "conclusory assertions" and, indeed, a mere scintilla of evidence is not 
enough. Blickenstaff, 140 Idaho at 577, 97 P.3d at 444. 
In a condemnation case, only the issue of just compensation is properly resolved by a 
jury. Rueth v. State, 100 Idaho 203,596 P.2d 75 (1978). Other factual issues should be resolved 
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by the trial court. Id. Thus, in cases where the scope of the take is at issue, it is the trial court 
who defines the take. Ada County Highway Dist. v. Sharp, 135 Idaho 888, 892, 26 P.3d 1225, 
1229 (Ct. App. 2001). In a summary judgment motion concerning the scope of the take, the 
judge is required to view COnflicting evidence in favor of the nonmoving party, but need not 
draw inferences from uncontroverted facts in the nonmoving party's favor. Reisanauer v State, 
120 Idaho 36, 38, 813 P.2d 375, 377 (Ct. App. 1991) (citations omitted). Instead the court is free 
to draw those inferences which it deems most probable. Id. 
ANALYSIS 
Dillon argues that it has two inverse condemnation c:laims: one for the removal of the 
Orchard driveway and another for constructing a driveway in a new location about 110 feet north 
of the original driveway. The State asserts that the Defendants have not had their access 
easement taken, because Defendants had no right to a driveway in a particular location within the 
easement, but instead merely had a right to an access to Orchard Street somewhere within a 256 
foot easement. Because the State merely moved the driveway, it argues that Dillon's access has 
not been taken, and further the State has not condemned Dillon's property by placing the new 
driveway. 
Idaho's Constitution declares: "Private property may be taken for public use, but not until 
ajust compensation, to be ascertained in the manner prescribed by law, shall be paid therefor." 
IDAHO CONSTITUTION art. 1 § 14. Easements are among those estates and rights in land that may 
be taken for public use. I.e. § 7-702(2). While the measure of damages resulting from the 
elimination of access is reserved for the jury, the fact of the taking of such access is an issue of 
law for the trial court. l.C, § 7-711; Ada County Highway Dist. v. Sharp, 135 Idaho 888, 892, 26 
P.3d 1225, 1229 (Ct. App. 2001). 
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There is no dispute that Dillon has an express easement by virtue of the Price deed. An 
easement is the right to use the land of another for a specific purpose that is not inconsistent with 
the general use of the property by the owner. Capstar Radio Operating Co. v. Lawrence, 143 
Idaho 704, 707-08, 152 PJd 575, 578-79 (2007). An express easement, being an interest in real 
property, may only be created by a written instrument. Id. No particular forms or words of art 
are necessary to create an express easement: it is necessary only that the parties make clear their 
intention to establish a servitude. Id. Where the owner of the dominant estate is selling the 
property to be subjected to the servitude, an express easement may be created by reservation or 
by exception. Id. An express easement by exception operates by withholding title to a portion of 
the conveyed property. Tower Asset Sub Inc. v. Lawrence, 143 Idaho 710, 714-15, 152 P.3d 581, 
585-86 (2007). Here the Price deed states: "except for access to Orchard Street Northerlyfrom 
Station 6+05.64 ofsaid Orchard Street Survey . . . . . It is expressly intended that these 
covenants, burdens and restrictions shall run with the land and shall forever bind the Grantor his 
heirs and assigns." This language conveys the intent to reserve to the Prices access within the 
256 foot expanse described. Therefore, Dillon acquired an express easement appurtenant I along 
with the real property. 
The central question presented in this case is whether the State's decision to move an 
established access point to a new location that is still within the deeded description of an 
easement constitutes two takings - one for the removal of the established access point and one 
for the creation of the new access point. It appears that these arguments succeed or fail together, 
since this case either presents a situation where access was merely moved, or else legal access 
was extinguished followed by the State's physical invasion ofDefendant's property. Under the 
I An easement appurtenant cannot be separated from the owner's rights in the land but becomes fixed as an 
appurtenance to the real property. Becksteadv. Price, 146 Idaho 57, 65, 190 P.3d 876, 884 (2008). 
ORDER: EASEMENT TAKINGS - 5 
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common law, the owner of a lot abutting on a highway has the right of access, but only the 
complete elimination of reasonable access requires compensation. Merritt v. State, 113 Idaho 
142, 742 P.2d 397 (1987); Village ojSandpoint v. Doyle, 14 Idaho 749, 95 P. 945 (1908). Dillon 
does not allege a taking of its common law access, but rather a taking of its express easement 
described in the Price Deed, which was negotiated between the State and Dillon's predecessor­
in-interest. 
It is well settled that "[w]hen one parcel ofland is subject to an easement in favor of 
another, and the servient tenement is taken for, or devoted to, a public use that destroys or 
impairs enjoyment of the easement, the owner of the dominant tenement is entitled to 
compensation." II NICHOLS ON EMINENT DOMAIN § 5.07[2][b] (3d. ed. 2006). Regarding access 
easements, numerous states have specifically held that when the state has previously agreed to an 
express easement with the property owner, the language of that contract controls whether or not a 
taking has occurred on account of subsequent acts. See Dep 't ofTrans. v. Consolidated Equities 
Corp., 353 S.E.2d 603 (Ga. App. 1987); State ex reI. Dep 't (if Trans. v. Hanson, 987 P.2d 538 
(Or. App. 1999); State ex rei Herman v. Schaffer, 515 P.2d 593, 599 (Ariz. 1973); Williams v. 
North Carolina State Hwy. Comm., 114 S.E.2d 782, 785 (N.C. 1960). The Arizona Supreme 
Court described this concept aptly: 
Under the principles of the police power, if reasonable access to a highway is 
provided to the abutting landowner he is not entitled to compensation. However, 
when an added element of a contract between the State and the property owner 
creates an easement appurtenant which entitles the landowner to certain access, 
the contract controls and any breach of such by the State may result in 
condemnation damages. 
Schaffer, 515 P.2d at 599. 
The Price deed reads: 
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As part of the consideration hereinabove stated, the Grantors bargain, sell, convey 
and relinquish to the Grantee all existing, future, or potential common law or 
statutory easements of access between the right of way of the public way 
identified as 1-80N-2( 15)50, and all of the contiguous remaining real property of 
the Grantors whether acquired by separate conveyance or otherwise, ofwhich the 
real property covered by this instrument is a part, where said remaining real 
property abuts on the Westerly side of the said public way, except for access to 
Orchard Street Northerly from Station 6+05.64 ofsaid Orchard Street Survey . . . 
. . It is expressly intended that these covenants, burdens and restrictions shall run 
with the land and shall forever bind the Grantor his heirs and assigns. 
The deed does not specify an exact location of access, but merely provides for an access 
somewhere along the 256 foot easement reserved by the deed. 
The State correctly points out that the cases relied upon by Dillon are not completely 
analogous to this case because this case involves an unspecified access location while the cited 
cases involve more specific terms of access. For instance, in State v. Hanson, 987 P.2d 538 (Or. 
1999) deals with a contractual access right that is specified in the deed, rather than a general 
point of access within a 256 foot range. That deed read: "there is reserved the right of access 
from said abutting land to said highway of a width not to exceed 25 feet on the East and West 
sides thereof opposite Highway Engineer's station 130+60." Hanson, 987 P.2d at 539. The 
same is true in State v. Schaffer, 515 P.2d 593 (Ariz. 1973), where the Arizona Supreme Court 
held that a taking had occurred because the State removed certain crossover accesses that it had 
previously contracted with the landowners to specifically allow those accesses to the highway. 
Dillon argues that under Idaho law, once an indefinitely described easement location is 
selected, it cannot be relocated without the consent of the owner of the dominant estate. The 
Idaho Supreme Court has stated: 
In [a case where the description is indefinite] the grantor has the right in the first 
instance to designate and locate the roadway, and, if reasonably suitable for the 
purpose, a selection of a place cannot be questioned. If the grantor omits to 
exercise this right, the grantee may make the selection and his selection will be 
upheld unless he has abused the right. 
ORDER: EASEMENT TAKn~GS - 7 000639
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Quinn v. Stone, 75 Idaho 243, 246, 270 P.2d 825,826-27 (1954). This legal principle is 
the general rule and is common to many jurisdictions. See Abdalla v. Hwy. Comm., 134 
S.E.2d 81 (N.c. 1964); Cooke v. Wake Electric Membership Corp., 96 S.E. 2d 351 
(1957). "Where the grant or reservation of an easement is general in its terms, an 
exercise of the right, with the acquiescence and consent ofboth parties in a particular 
course or manner, fixes the right and limits it to that particular course or manner." 25 
Am.Jur.2d Easements § 72. See also 28A C.J.S.2d Easements § 192 ("In cases where an 
easement is undefined in its length and extent, courts look at the use to which the owner 
of the dominant estate has put the easement in order to determine its boundaries."). 
In 1979 Dillon applied for, and received a permit to establish its contractual 
access right where the original driveway was located. At that point the indefinite 
language of the deed became irrelevant and instead the location of access became fixed. 
To hold otherwise would mean that in cases such as this, the State could unilaterally 
move the easement location, remove one access point, and physically invade private 
property to create a new access point without paying due compensation.i Instead, Dillon 
has a specific right of access at the location of the original driveway, which was taken by 
the State. Likewise, the construction of the new driveway constitutes a second taking 
because it is a physical invasion of Dillon's property for the benefit of the public. 
CONCLUSION 
2 Such a holding would be contrary to Idaho's rule that the State cannot force an exchange ofland in lieu of paying 
due compensation. State v. Dunclick, 77 Idaho 45, 286 P.2d 1112 (1955). 
ORDER: EASEMENT TAKINGS - 8
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Dillon has established that two takings occurred, and that the State must pay due 
compensation for such condemnation. Dillon's two motions for partial summary judgment are 
granted. 
It is so ordered. 
Dated this 17th day of December, 2009. 
Deborah A. Bail 
District Judge 
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I hereby certify that on this 17th of DECEMBER, 2009, I mailed (served) a true 
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CHRIS KRONBERG 
DEPUTY ATTORNEY GENERAL 
IDAHO TRANSPORTATION DEPARTMENT 
PO BOX 7129 
BOISE ID 83707-1129 
DON COPPLE 
DAVISON COPPLE COPPLE & COPPLE 
PO BOX 1583 
BOISE ID 83701-1583 
J. DAVID NAVARRO 
Clerk of the District Court 
By: ///~ /'/ .../. j // 
( ~/~ {/')~-
Deputy Court Clerk 
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AASHTQ-Geometri£; Design ofHighway.'>' and Streets 
Geometric design should not be considered complete nor should it be implemented until it has 
been determined that needed traffic devices will have the desired effect in controlling traffic. 
Most of the intersection types illustrated and described in the following discussions are 
adaptable to either signing control, signal control, or a combination of both. At intersections that 
do not need signal control, the normal roadway widths of the approach highways are carried 
through the intersection with the possible addition of speed-change lanes, median lanes. auxiliary 
lanes, or pavement tapers. Where volumes are sufficient to indicate signal control, the number of 
lanes for through movements may also need to be increased. Where the volume approaches the 
uninterrupted flow capacity of the intersection leg. the number of lanes in each direction may 
have to be doubled at the intersection to accommodate the volume under stop-and-go control. 
Other geometric features that may be affected by signalization are length and width of storage 
areas, location and position of turning roadways, spacing of other subsidiary intersections, access 
connections, and the possible location and size of islands to accommodate signal posts 
or supports. 
At high-volume intersections at grade, the design of the signals should be sophisticated 
enough to respond to the varying traffic demands.• the objective being to keep the vehicles moving' 
through tile intersection. Factors affecting capacity and computation procedures for signalized 
intersections are covered in the HeM (6). 
An intersection that needs traffic signal control is best designed by considering jointly the 
geometric design, capacity analysis, design hour volumes, and physical controls. Details on the 
design and location of most forms of traffic control signals, including the general warrants, are 
given in the MUTeD (9). 
INTERSECTION SIGHT DISTANCE 
General Considerations 
Each intersection has the potential for several different types of vehicular conflicts. The 
possibility of these conflicts actually occurring can be greatly reduced through the provision of 
proper sight distances and appropriate traffic controls. The avoidance of conflicts and the 
efficiency of traffic operations still depend on the judgment, capabilities. and response of each 
individual driver. 
Stopping sight distance is provided continuously along each highway or street so that drivers 
have a view of the roadway ahead that is sufficient to allow drivers to stop. The provision of 
stopping sight distance at all locations along each highway or street, including intersection 
approaches, is fundamental to intersection operation. 
Vehicles are assigned the right-of-way at intersections by traffic-control devices or, where 
no traffic-control devices are present, by the rules of the road. A basic rule of the road. at an 
intersection where no traffic-control devices are present. requires the vehicle on the left to yield to 
the vehicle on the right if they arrive at approximately the same time. Sight distance is provided at 
650 
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Intersections 
intersections to allow drivers to perceive the presence of potentially conflicting vehicles. This 
should OCCW" in sufficient time for a motorist to stop or adjust their speed, as appropriate, to avoid 
colliding in the intersection, The methods for determining the sight distances needed by drivers 
approaching intersections are based on the same principles as stopping sight distance, but 
incorporate modified assumptions based on observed driver behavior at intersections. 
The driver of a vehicle approaching an intersection should have an unobstructed view of the 
entire intersection, including any traffic-control devices, and sufficient lengths along the 
intersecting highway to permit the driver to anticipate andavoid potennalcollisions. The sight 
distance needed under various assumptions of physical conditions and driver behavior is directly 
related to vehicle speeds and to the resultant distances traversed during perception-reaction time 
and braking. 
Sight distance is also provided at intersections to allow the drivers of stopped vehicles a 
sufficient view of the intersecting highway to decide when to enter the intersecting highway or to 
cross it If the available sight distance for an entering or crossing vehicle is at least equal to the 
appropriate stopping sight distance for the major road. then drivers have sufficient sight distance 
to anticipate and avoid collisions. However, in some cases, this may require at major-road vehicle 
to stop or slow to accommodate the maneuver by a minor-road vehicle. To enhance traffic 
operations. intersection sight distances that exceed stopping sight distances are desirable along 
the major road. 
Sight Triangles 
Specified areas along intersection approach legs and across their included corners should be 
clear of obstructions that might block a driver's view of potentially conflicting vehicles. These 
specified areas are known as clear sight triangles. The dimensions of the legs of the sight triangles 
depend on the design speeds of the intersecting roadways and the type of traffic control used at 
the intersection. These dimensions are based on observed driver behavior and are documented by 
space-time profiles and speed choices of drivers on intersection approaches (10). Two types of 
clear sight triangles are considered in intersection design, approach sight triangles, and departure 
sight triengles. 
Approach Sight Triangles 
Each quadrant of.an intersection should contain a triangular area free of obstructions that 
might block an approaching driver's view of potentially conflicting vehicles. The length of the 
legs of this triangular area, along both intersecting roadways, should be such that the drivers can 
see any potentially conflicting vehicles in sufficient time to slow or stop before colliding within 
the intersection. Exhibit 9-S0A shows typical clear sight triangles to the left and to the right for a 
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Exhibit 9-50. Intersection Sigbt Triangles 
The vertex of the sight triangle on a minor-road approach (01"" an uncontrolled approach) 
represents the decision point for the minor-road driver (see Exhibit 9·.50A). This decision point is 
the location at which the minor-road driver should begin to brake to a stop if another vehicle is 
present on an intersecting approach. The distance from the major road, along the minor road, is 
illustrated by the dimension "a" in Exhibit 9-S0A. 
The geometry of a clear sight triangle is such that when the driver of a vehicle without the 
right ofway sees a vehicle that has the right ofwa.y on an intersecting approach, the driver of that 
potentially conflicting vehicle can also see the first vehicle. Dimenslon "b" illustrates the length 
of this leg of the sight triangle. Thus, the provision of a clear sight triangle for vehicles without 
the right-of-way also permits the drivers of vehicles with the right-of-way to slow, stop, or avoid 
other vehicles, should it become necessary. 
-Although desirable at higher volume intersections, approach sight triangles like those shown 
in Exhibit 9-50A are not needed for intersection approaches controlled by stop signs or bailie 
signals. In that case, the need for approaching vehicles to stop at the intersection is determined by 
652 
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the traffic control devices and not by the presence or absence of vehicles on the intersecting --- , 
approacbes. 
Departure Sight Triangles 
A second type ofclear sight triangle provides sight distance sufficient for a stopped driver on 
a minor-road approach to depart from the intersection and cuter or cross the major road. 
Exhibit 9-50B shows typical departure sight triangles to the left and to the tight of the location of 
a stopped vehicle on the minor road. Departure sight triangles should be' provided. in each 
quadrant of each intersection approach controlled by stop or yield signs. Departure sight triangles 
should also be provided for some signalized intersection approaches (see Case D in the section on 
"Intersection Control"]. 
The recommended dimensions of the clear sight triangle for desirable traffic operations 
where stopped vehicles enter or cross a major road are based on assumptions derived from field 
observations of driver gap-acceptance behavior (10). The provision of clear sight triangles like 
those shown in Exhibit 9-50B also allows the drivers of vehicles 00 the major road to see any 
vehicles stopped on the minor-road approach and to be prepared to slow or stop, if necessary. 
Identification of Sight Obstructions within Sight Triangles 
The: profiles of the intersecting roadways should be designed to provide the recommended --, sight distances for drivers on the intersection approaches. Within a sight triangle, any object at a 
height above the elevation of the adjacent roadways that would obstruct the driver's view should 
be removed or lowered. if practicaL Such objects may include buildings, parked vehicles, 
highway structures, roadside hardware, hedges, trees, bushes, unmowed grass, tall crops, walls, 
fences, and the terrain itself. Particular attention should be given to the evaluation of clear sight 
triangles at interchange ramp/crossroad intersections where features such as bridge railings, piers, 
and abutments are potential sight obstructions. 
The determination of whether an object constitutes a sight obstruction should consider both 
the horizontal and vertical aligmnent of both intersecting roadways, as well as the height and 
position of the object. In making this determination, it shoUld be assumed that the driver's eye is 
1 080 mID [3.5 ft] above the roadway surface and that the object to be seen is 1 080 rom [3.5 ft] 
above the surface of the intersecting road. 
This object height is based OD 8 vehicle height of I 330 mm [4.35 ft], which represents the 
15th percentile of vehicle heights in the current passenger car population less an allowance of 
250 mm [10 in]. This allowance represents 8 near-maxinium value for the portion of a passenger 
car height that needs to be visible for another driver to recognize it as the object The use of an 
object height equal to the driver eye height makes intersection sight distances reciprocal (i.e., if 
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-­Intersections 
Where the grade along an intersection approach exceeds 3 percent, the: leg of the clear sight 
triangle along that approach should be adjusted by multiplying the appropriate sight distance from 
Exhibit 9-51 by the appropriate adjustment factor from Exhibit 9-53. 
If the sight distances given in Exhibit 9-51, as adjusted for grades, cannot be provided, 
consideration should be given to installing regulatory speed signing to reduce speeds or installing 
stop signs on one or more approaches. 
No departure sight triangle like that shown in Exhibit 9-50B is needed at an uncontrolled 
intersection because such intersections typically have very low traffic volumes. Ifa motorist finds 
it necessary to stop at an uncontrolled intersection because of the presence of a conflicting vehicle 
on an intersecting approach, it is very unlikely another potentially conflicting vehicle will be 
encountered as the first vehicle departs the intersection. 
Case B----4ntersections with Stop Control on the Minor Road 
Departure Sight triangles for intersections with stop control on the minor road should be 
considered for three situations: 
Case BI-Left turns from the minor road; 
Case B2-Right turns from the minor road; and 
Case B3-Crossing the major road from a minor-road approach. 
-. lnrersecrion sight distance criteria for stop--controUed intersections am longer than stopping 
sight distance to ensure that the intersection operates smoothly. Minor-road vehicle operators can 
wait until they can proceed safely without forcing a major-road vehicle to stop. 
Case B1-Left Tum from the Minor Road 
Departure sight triangles for traffic approaching from either the right or the left, like those 
shown in Exhibit 9~50B. should be provided for left turns from the minor road onto the major 
road for aU stop-controlled approaches. The length of the legof the departure sight trianglealong 
the major road in both directions is the reoommendedintersection sight distance for Case B 1. 
~;: The vertex (decision point) of the departure sight triangle on the minor road should be 4.4 m 
{:~, [14.5 ft] from the edge of the major-:~ traveled way. This represents the typical position of the 
~f;: --."mi~or~road driver's eye when a vehicle is stopped relatively close to the major road. Field 
( observations of vehicle stopping positions found that, where necessary, drivers will stop with the 
'. front of their vehicle 2.0 m [6.5 ft] or less from the edge of the major-road traveled way. 
~:	 
Measurements of passenger cars indicate that the distance from the front of the vehicle to the 
driver's eye for the current U.S. passenger car population is nearly always 2.4 m [8 ft] or less 
(10). Where practical, it is des~l~_~ ~~~~ t,I:l_~ .. ~~p?fu>m _~. edge .Qf t1:te JJl3j()!":-r().l!~ 
travele({Wayto·tbe·vert.ex of the clear sight triangle from 4.4 m to 5.4 to [14.5 to 18 ft]. This 
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Intersections -­

'" increase allows 3.0 m [10 ft] from the edge of the major-road traveled way to the front of the 
stopped vehicle, providing a larger sight triangle. The length of the sight triangle along the minor 
road (distance a in Exhibit 9-50B) is the sum of the distance from the major mad plus 1/2 lane 
width for vehicles approaching from the left, or 1-1/2 lane width for vehicles approaching from 
theright, 
Field observations of tile gaps in major-road traffic actually accepted by drivers turning onto 
the major road have shown that the values in Exhibit 9-54 provide sufficient time for the minor­
road vehicle to accelerate from a stop and complete a left turn without unduly interfering with 
major-road traffic operations. The time gap acceptance time does not vary with approach speed 
OD. the major road. Studies have indicated that a constant Value of time gap, independent of 
approach speed, can be used as a basis for intersection sight distance: determinations. 
Observations have also shown that major-road drivers will reduce their speed to some extent 
when minor-road vehicles tum onto the ,major road. Where the time gap acceptance values in 
Exhibit 9-54 are used to determine the length of the leg of the departure sight triangle, most 
major-road drivers should not need to reduce speed to less than 70 percent of their initial speed 
(10). 
The intersection sight distance in both directions should be equal to the distance traveled at 
the design speed of the major road during a period of time equal to the time gap. In applying 
Exhibit 9-54. it can usually be assumed that the minor-road vehicle is a passenger car, However, 
where substantial volumes of heavy vehicles enter the major road, such as from a ramp terminal. 
the use oftabulated values for single-unit or combination trucks should be considered. 
Exhibit 9-54 includes appropriate adjustments to the gap times for the number of lanes on 
:ihemajor road and for the approach grade of the minor road. The adjustment for the grade of the 
minor-road approach is needed only if the rear wheels of the design vehicle would be on an 
upgrade that exceeds 3 percent when the vebicle is at the stop line of the minor-road approach. 
The intersection sight distance along the major road (dimension "b" in Exhibit 9~50B) is 
determined by: 
Metric US Customary 
ISD;::: 0.278 V_Jor 1
8 ISD = 1.47 V""!Jor 19 (9-1) 
where: 
ISD = intersection sight distance 
(length of the leg of sight 
~Iealong the major 
road) (m) 
VIIIiIjDr = design speed of major 
road (kmIh) 
Ig = time gap for minor road 
vehicle to enter the major 
road (5) 
where: 
ISD = intersection sight distance 
(length of the leg of sight 
trlangle along the majof 
road) (ft) 
VmaJor = design speed of major 
road (mph) 
Ig :; time gap for minor road 
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AASHTO-Qeomelric Design ofHighways and Streets -
Design vehicle 
TIme gap (til) (seconds) at design speed 







Note:	 TIme gaps are for a stopped vehicle to tum left onto a two-lane 
highway with no median and grades 3 pereant or less. The table 
values require adjustment as follows: 
For multilane highways: 
For left turns onto two-way highways with more than two lanes, 
add 0.5 seconds for passenger cars or 0.7 seconds for trucks for 
each additional lane, from the left, in excess of one, to be 
crossed by the turning vehicle. 
For minor road approach grades: 
If the approach gmde is an upgrade that exceeds 3 percent; add 
0.2 seconds for each percent grade for left turns. 
Exhibit 9·54. lime Gap for Case HI-Left Tum from Stop 
For example, a passenger car turning left onto a two-lane major road should be provideti.;~Y 
sight distance equivalent to a time gap of 7.5 s in major-road traffic.. If the design speed of.tiat};;:· 
major road is 100kmIb [60 mph], this corresponds to a sight distance of 0.278(100)(7.5) = 20"8S;;:·;':. 
or 210 m [1.47(60)(7.5) = 6615 or 665 ft], rounded for design. :.~,:). 
A passenger car turning left onto 8 four-lane undivided roadway will need to cross two m~8r~<; 
lanes, rather than one. This increases the recommended gap in major-road traffic from 75JD/:~ 
8.0 s. The corresponding value of sight distance for this example would be 223 m [706 ft]. Ifth~/{ 
minor-road approach to such an intersection is located on a 4 percent upgrade., then the timegap:~.i', 
selected for intersectionsight distance design for left turns should be increased from 8.0 to U s/:t~ 
equivalent to an increase of0.2 s for each percent grade. -'i:~ 
The design values for intersection sight distance for passenger cars are shown ~-::.~­
Exhibit 9-55. Exhibit 9-56 includes design values, based on the time gaps fOT the design vebicles:': l 
included in EXhibit 9-54. . .. ~ 
No adjustment of the recommended sight distance values for the major-road grade i{~; 
generally needed because both the II18jor- and minor-roadvehicle will be 00 the samegrade wheo~:~:'.' 
departing from the intersection. However. if the minor-road design vehicle is 8 heavy truck aDd;;:; 
the intersection is loeated near a sag vertical curve with grades over 3 percent, then an adjuslDietlt;~~ 
to extend the recommended sight distance based on the major-road grade should be considered. .. ­
660 
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Stopping distance tor 
sight er cars 
distance Calculated Design 
(m) (m) em) 
20 41.7 45 
35 62.6 65 
50 83.4 85 
65 104.3 105 
85 125.1 130 
105 146.0 150 
130 166.8 170 
160 187.7 190 
185 208.5 210 
220 229.4 230 
250 250.2 255 



















Stopping distance for 
sight oassenaer cars 
distance CalCUlated· DesIgn 
(It) eft) (It) 
80 165.4 170 
115 220.5 225 
155 275.6 280 
200 330.8 335 
250 385.9 390 
305 441.0 445 
360 496.1 500 
425 551.3 555 
495 606.4 610 
570 661.5 665 
645 716.6 720 
730 711.8 775 
820 826.9 830 
910 882.0 885 
Note:	 Intersection sight distance shown Is tar a stopped paS$8nger carlo tum left onto a 
two-Iane highway withno median and grades 3 percent or less. FIOf other conditions. 
the time gap must be adjustedand l'8Quired sight distBnce recalculated. 
Exhibit 9-55. Design Intersection Sight Dlstance-Case BI-Left Tnm from Stop 
Sight distance design for left turns at divided-highway intersections should consider multiple 
design vehicles and median width. If the design vehicle used to determiIi~ sight distance for a 
divided-highway intersection is larger than a passenger car, then sight distance for left turns will 
need to be checked for that selected design vehicle and·for.smaller.design 'vehicles .38 well If the 
divided-bighway median is wide enough to store the design vehicle with a clearance to the 
.-.. 
through lanes of approximately I m [3 ft] at both ends of the vehicle, no separate analysis for the 
departure sight triangle for left turns is needed OD the minor-road approach for the near roadway 
to the left. In most cases, the departure sigbt triangle for right turns (Case B2) wiU provide 
sufficient sight distance for a passenger car to cross the near roadway to reach the median. 
Possible exceptions are addressed in the discussion ofCaseB3. 
If the design vehicle can be stored in the median with adequate clearance to the through 
lanes, a departure sight triangle to the right for left turns should be provided for that design. 
vehicle turning left from the moow. roadway. Where the median is not wide enough to store the 
design vehicle, a departure sight triangle should be provided for that design vehicle to tum left 
from the minor-road approach. 
The median width should be considered in determining the number of Janes to be crossed. 
The median width sbonld be converted to equivalent lanes. For example, a 7.2-m [24-ft] median 
should be considered as two additional Janes to be crossed in applying the multilane highway 
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-­MSHfo-GeomeJric Design ofHighways and Streets 
However, if the traffic signal is to be placed on two-way flashing operatioo (i.e., flashing 
yellow on the major-road approaches and flashing red on the minor-road approaches) under off­
peak or nighttime conditions. then the appropriate departure sight triangles for Case B, both to the 
left and to the right, should be provided for the minor-road approaches. In addition, if right turns 
on a red signal are to be permitted from any approach, then the appropriate departure sigbt 
triangle to the left for Case 82 should be provided to accommodate right turns from that 
approach. 
Case E-Intersectlons with All-Way Stop Control 
At intersections with all-way stop control, the first stopped vehicle on one approach should 
be visible to the drivers of the first stopped vehicles 00 each of the other approaches. There are DO 
other sight distance criteria applicable to intersections .with, aU-way stop control aJK1. indeed. aU­
way stop control may be the best option at a limited number of intersections Where sight distance 
for other control types cannot be attained. 
Case F-Left Turns from the Major Road 
All locations along a major highway from which vehicles are permitted to tum left across 
opposing traffic. including intersections and driveways, should have sufficient sight distance to 
accommodate the left-tum maneuver. Left-turning drivers need sufficient sight distance to decide 
when it is safe to tum left across the lane(s) used by opposing traffic. Sight distance design should 
be based on a left tum by a stopped vehicle, since a vehicle-that turns left withoQt stopping would 
need less sight distance. The sight distance along the major road to accommodate left tUrns is the 
distance traversed at the design speed of the major-road in the travel time for the design vehicle 
given in Exhibit 9-66. 
Design vehicle 
TIme gap (tg) ($8COnds) at design 








For IefHumillg vehicles lhat aoss more than one opposing 
lane. add O~5 secondsfor passengercars and O.iseconds for 
trucks for each additional lane to be crossed. 
EDrlbit~. Time Gap for Case F-Left Tarns from tbe Major Road 
The table also contains appropriate adjustment factors for the number of major-road lanes to 
be crossed by the turning vehicle. The unadjusted time gap in Exhibit 9-66 for passenger cars was 
used to develop the sight distances in Exhibit 9-67 and illustrated in Exhibit 9-68. 
674 
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Design Stopping Passenoer cars
 
distaooe 
Design Stopping Passenger cars 
speed sight Calculated Design speed sight Calculated Design 
(kmIh) distance (m) (m) (m) (mph) dls1ance (ft) (ft) (ft)
 
20 20 30.6 35
 15 80 121.3 125
 
30 35 45.9 50
 20 115 161.7 165
 
40 50 61.2 65
 25 155 202.1 205
 
50 65 76.5 80
 30 200 242.6 245
 
60 85 91.7 95
 35 250 283:0 285
 
70 105 107.0 110
 40 305 323.4 325
 
80 130 122.3 125
 45 360 363.8 365
 
90 160 137.6 140
 50 425 404.3 405
 
100 185 152.9 155
 55 495 444.7 445
 
110 220 168.2 170
 60 570 485.1 490
 
120 250 183.5 185
 65 645 525.5 530
 
130 285 198.8 200
 70 730 566.0 570 
75 820 606.4 610
 
80 910 646.8 650
 
Note;	 Intersection sight distance shown Is for a passenger car making a left tum from an 
undivided highway. For other conditions and design vehicles, the time gap should be 
adjusted and the sight dis1ance recalculated. 
Exhibit 9-ft7. Intenection Sight Distanee-Case F-Left Tum from Major Road 
If stopping sight distance has been provided continuously along the major road and if sight 
distance for Case B (stop control) or Case C (yield control) has been provided for each minor­
road approach. sight distance will generally. be adequate for . left turns from the major road. 
Therefore. no separate check ofsight distance for Case F may be needed. 
However, at three-leg intersections or driveways located on or near a horizontal curve or 
::1;""'"	 crest vertical curve on the major road, th~:availability of adequate sight distance for left turns 
from the major road should be checked. In .addition, the availability of sight distance for left: turns 
from divided highways should be checked because of the possibility ofsigbt obstructions in the 
median. 
At four-leg intersections on divided highways, opposing vehicles nnningIeft can block a 
driver's view of oncoming traffic. Exhi·bit 9-98, presented later in this chapter, illustrates 
intersection designs that can be used to offiet the opposing left-tum 1anes and provide left-turning 
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CONTROL or CENTER LINE 
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Page 621 Page 64 
1 is part of Technical Memorandum No.2. I 1 understand the double yellow line to mean? 
2 A. And we are talking about page 3 of an I 2 A. The double yellow, according to the 
~3 e-mail dated March 6, 2008 at 11:28 a.m.? 
4 Q. Yes. And Deposition Exhibit 37 
5 incorporates a page from the Technical Memorandu 
6 that we referred to earlier which records 
7 projected traffic volumes for the design year 
8 2035 a.m. peak; correct? 
9 A. A.m. peak hour traffic; correct. 
10 Q. Yes. So for the column entitled "NBL,"
 
11 which I understand from your previous testimony
 
12 you and I agree that stands for Vista Avenue
 




15 Q. That the queue length or turn bay
 
16 length is 379 feet; correct?
 
1 7 A. That is what the document says.
 
18 Q. Okay. And Mr. Jacobs in his e-mail
 
19 records the queue length to be 400 feet,
 
20 obviously a different value, a little bit longer
 
21 value than 379. Is there some document that is a
 
22 source of his calculations in this e-mail, if you
 
23 know, other than this Technical Memorandum?
 
24 MR. TOLLEFSON: Standard objection.
 
25 THE WITNESS: No, I do not know.
 
--~ __.._ _.~-_._~----_.._----_.__ __.-_---_.
Page 63 
1 Q. (BY MR. SHOEMAKER) On Exhibit 40, the 
2 next page is a plan representing a redesign of 
3 the striping in front of the Holiday Inn. I'll 
4 represent to you Mr. Jacobs has testified that he 
5 did that drawing and with some, to use the term 
6 of art in one of the e-mails, with some tweaks by 
7 Heidi. This is the design essentially that was 
8 ultimately adopted as being built on, I will 
9 represent to you, Mr. Gould. 
10 So 1 want to ask you if -­ let me read 
11 while you are looking at that page 2 of Exhibit 
12 40. Bob Jacobs says: "I have attached a PDF 
13 showing a revision to Vista Avenue that would 
14 allow legal left turns into and out of the 
15 Holiday Inn." Do you see where he has written 
16 "double yellow line"? 
17 A. Yes, I do. 
18 Q. Now, that would prohibit for southbound 
19 traffic on Vista turning left across the oncoming 
20 traffic; correct? 
21 MR. TOLLEFSON: Standard objection; 
22 calls for legal conclusion. 
23 THE WITNESS: Well, I'm not an expert, 
24 but 1 don't believe that is a true statement. 
25 Q. (BY MR. SHOEMAKER) What do you 
3 Idaho code that I have researched, allows 
4 crossing a double yellow line to access a private 
5 road or driveway. 
6 Q. And do you see where the double yellow 
7 line there depicted at station 25 turns into a 
8 skip solid yellow? 
9 A. Yes, I do. 
1 0 Q. And that is approximately 166 feet
 




13 MR. TOLLEFSON: Standard objection.
 




16 Q. (BY MR. SHOEMAKER) So it is my
 
1 7 understanding that the left turn bay in this
 
18 drawing for northbound traffic turning left on
 
19 Elder is, to restate a bit, 166 feet in length.
 
20 MR. TOLLEFSON: Standard objection;
 
21 object as to form.
 
22 THE WITNESS: I can't speak to that.
 
123 Q. (BY MR. SHOEMAKER) Now, as you 
124 described, southbound traffic on Vista can, under 
25 this drawing, turn left legally into the Holiday 
~'----'-._--~-_. 
Page 65 
1 Inn driveway; correct? 
2 MR. TOLLEFSON: Standard objection. 
3 THE WITNESS: That's correct. 
4 Q. (BY MR. SHOEMAKER) This is in contrast 
5 to the movement, this movement I've just 
6 described, that would be prohibited if the median 
7 was installed as originally designed. 
8 MR. TOLLEFSON: Standard objection: 
i 9 object as to form. 
10 THE WITNESS: I think that is obvious, 
11 yes; correct. 
12 Q. (BY MR. SHOEMAKER) And so the 
13 elimination of the median permits physically, or 
14 obviously, southbound traffic on Vista to turn 
15 left into the Holiday Inn driveway; correct? 
16 A. That's correct. 
17 Q. But the elimination of the median, as 
18 depicted on this drawing that is page 2 of 
19 Exhibit 40, does not eliminate, does it not, the 
20 queue length described in Technical Memorandum 
21 No.2 that for the left turn northbound on Vista 
22 that would be 379 feet in length? 
23 MR. TOLLEFSON: Standard objection; 
24 object as to form. 
25 THE WITNESS: I don't believe that it 
17 (Pages 62 to 65) 
(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 000661
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Page 66 Page 68 
1 would affect the queue length. That is 
2 determined by other parameters. 
3 Q. (BY MR. SHOEMAKER) Right. And I 
4 confess these questions have obvious answers, but 
5 I need to ask them. 
6 So if, as the Technical Memorandum 
7 discusses, the queue length is 379 feet or Mr. 
8 Jacobs in his e-mail to you of 10:05 on September 
9 19 says is 400 feet, if you are traveling, in 
10 other words, in the design year out there 25 
11 years in the future at a.m. peak and the queue 
12 length is 379 or 400 feet long, you would not be 
13 able to turn left into the Holiday Inn driveway 
14 if you were southbound on Vista. 
15 MR. TOLLEFSON: Standard objection 
16 calls for speculation. 
17 THE WITNESS: If the queue were 400 
18 feet at that time, I don't believe you could make 
19 that left turn heading south on Vista Avenue. 
1 Jacobs' data, and he observes that the problem 
2 for northbound left turn at Elder is really just 
3 an a.m. peak problem because the p.m. peak is 
4 fine. And he observes the a.m. peak causes the 
5 traffic to back up beyond the driveways in 
6 question. 
7 Then he says in that second paragraph 
8 of his e-mail of 10:57 a.m. that the attachment, 
9 and I understand him to refer to Mr. Jacobs' 
10 drawing that is part of Exhibit 40; is that 
11 correct? 
12 A. I believe so. 
13 Q. And he says: "The attachment shows a 
14 modification that would allow full access to both 
15 properties and gives 166 feet of dedicated 
,16 storage to the left turn and additional traffic 
1 1 7 could extend back into the two way left turn area 
18 in the a.m. peak. Storage for left turn into 
19 Holiday Inn is very limited, but would still be 
20 Q. (BY MR. SHOEMAKER) Because there is a 20 legal." 
21 car there sitting in the lane northbound waiting 21 Now, the 166 feet -- refer to page 2 of 
22 to turn left onto Elder. 22 Exhibit 40 if you need to. How did he determine 
23 A. If there were a car there that blocked 23 that 166 feet? 
24 your turning movement, no, you couldn't make that 24 MR. TOLLEFSON: Standard objection; 
25 turn. 25 calls for speculation. 
1----------------·_------------1------- ,,----­
Page 67 
1 Q. Well, again, isn't the car being there, 
2 isn't that the upshot or the reality of the queue 
3 length the Technical Memorandum projects for a.m. 
4 peak in 2035? 
5 MR. TOLLEFSON: Standard objection; 
6 calls for speculation. 
7 THE WITNESS: I would assume so. 
8 Q. (BY MR. SHOEMAKER) He, Mr. Jacobs, 










10 you know where that data came from? 10 
11 A. No, I do not. 11 
12 (Exhibit 41 marked.) 12 
13 Q. (BY MR. SHOEMAKER) Handing you wha 13 
14 has been marked as Exhibit 41. This is part of
 
15 the same chain, although it has a more recent
 
16 e-mail from Mr. Harral to Mr. Jones and Mr.
 
1 7 Brinkman and copied to you. I need to ask first:
 
18 Who is Ed Randol?
 
19 A. Ed Randol is the assistant project
 
20 director and Bruce Harral's supervisor.
 
21 Q. Okay. That's right. You told me
 





















THE WITNESS: I'm not privy to his 
calculations on that. 
Q. (BY MR. SHOEMAKER) Okay. And he says 
again this last sentence in this e-mail: 
"Storage for left turn into Holiday Inn is very 
limited, but would still be legal." 
First, he's referring in that sentence 
to the southbound traffic on Vista turning left 
into Holiday Inn; right? 
MR. TOLLEFSON: Standard objection; 
calls for speculation. 
THE WITNESS: I think that's what he's 
talking about. 
Q. (BY MR. SHOEMAKER) He says the storage 
would still be legal. What does that mean, if 
you know? 
A. Well, I think what he's saying is it 
meets legal code of Idaho or whoever governs. 
Q. You don't know which code or traffic 
manual or design manual he's referring to? 
A. No, I don't. 
Q. Do you have an understanding or 
knowledge of whether it's ACHD standards or ITO 
standards that apply on this stretch of Vista in 
front of the Holiday Inn? 
18 (Pages 66 to 69) 
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APR 2fl 2010 
J. DAVID ~\iAVAHHO, Cieri, 
OyL.AMES 
DEPUTf 
Fredric V. Shoemaker, ISB No. 1687 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker(clJgrecncrlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRAnON 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179
 
AFFIDAVIT OF PATRICK DOBIE, P.E.
 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
I, Patrick Dobie, being first duly sworn upon oath, depose and say: 
1. I am Patrick Dobie, a licensed professional engineer, and have personal knowledge of 
the facts and statements set forth in this Affidavit. A copy 0 f current resume is attached hereto 
as Exhibit "A." 
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2. The purpose of this Affidavit is to state the facts and my expert opinion as to the full 
extent and effects of the State ofIdaho, Idaho Transportation Department's acquisition of 
property from HI Boise, LLC, in conjunction with the ongoing Vista Avenue Interchange project 
("the Project"). 
3. I have been employed by the Defendant, HI Boise, LLC, to prepare a Traffic Impact 
Study ('Traffic Study"), which is summarized in part in this Affidavit. The complete Traffic 
Study, together with referenced exhibits, is attached hereto as Exhibit "B." In the course of 
preparing that study, collecting data for it, and also advising HI Boise, LLC during the period 
from 2009 through 2010 in connection with the Project's net effect and impact on its property, I 
inspected the site, including that portion of the Defendant's property abutting Vista Avenue. 
The statements and opinions provided in this Affidavit are based upon the Traffic Study, my 
personal observations of the HI Boise, LLC Property ("the Property"), and my experience and 
training, except as otherwise specifically noted. 
4. In preparing this Affidavit, in addition to making several additional site inspections to 
examine the pavement widths, access points, right of way and interchange modifications, and 
various other physical features of the Project, I examined the following documents in addition to 
those referred and attached to the attached Traffic Study: 
a.	 "Corporation Quitclaim Deed," dated August 23, 1967, and recorded as 
Instrument No. 751202 in the records of Ada County, conveying the 
previous right of way from HI Boise, LLC's predecessor in interest, Great 
Western Investment Co., to the State ofIdaho, by and through the Idaho 
Board of Highway Directors (Exhibit ~'C" hereto); 
AFFIDAVIT OF PATRICK DOBIE, P.E. - 2	 19106-001(329704) 000664




    




   
 




   
b.	 "Corporation Warranty Deed," dated August 23, 1967, and recorded as 
Instrument No. 751203 in the records of Ada County, conveying the 
previous right of way from HI Boise, LLC's predecessor in interest, Ken 
Hills Investment Co., to the State of Idaho, by and through the Idaho 
Board of Highway Directors (Exhibit "D" hereto); 
c.	 The Motion for Partial Summary Judgment filed by the Idaho 
Transportation Department in this action; 
d.	 The Affidavit of Jason Brinkman in Support of the Idaho Transportation 
Department's Motion for Partial Summary Judgment in this action, along 
with the exhibits attached thereto; 
e.	 The Affidavit of Mary V. York in Support of the Idaho Transportation 
Department's Motion for Partial Summary Judgment in this action, along 
with the exhibits attached thereto; 
f.	 The Affidavit of Robert Jacobs in Support of the Idaho Transportation 
Department's Motion for Partial Summary Judgment in this action, along 
with the exhibits attached thereto; 
g.	 Two SYNCHRO computer generated traffic simulation videos, produced 
by the Idaho Transportation Department in the course of these 
proceedings, depicting traffic volumes at the Vista Avenue/Elder Road 
intersection during morning and evening peak hours, respectively. 
5. Based upon my site inspection, and the other documents and materials referenced 
above, and based upon my training, education and experience, the known and observable facts 
AFFIDAVIT OF PATRICK DOBIE, P.E. - 3	 19106-001 (329704) 000665
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and the historic record outlined above, I make the findings, conclusions and opinions as set forth 
in this Affidavit, including but not limited to the conclusion that HI Boise, LLC's access to the 
public roadway system will be substantially and unreasonably limited by the Project, and will be 
replaced with inadequate means of access according to established and adopted safety and access 
control standards. 
EXISTING CONDITIONS 
6. The Holiday Inn Boise ("HI Boise") on Vista Avenue is a 155,000 square foot 
hotel with 266 guest rooms, with 9,700 square feet of restaurant, banquet and conference space 
and 385 on-site parking spaces. 
7. The HI Boise has its main access to Vista Avenue, on the west edge of its 
Property, and has two secondary accesses to Sunrise Rim Road on the northern most edge of its 
Property. 
8. Vista Avenue currently carries approximately 24,000 vehicles per day ("vpd") on 
a 5-lane road described as a "principal arterial." (See Exhibit "B.") The allowable capacity is 
37,000 vpd. (See Exhibit "B.") 
9. The intersection of Vista Avenue and Elder Street is now signalized and has left­
tum lanes on all approaches. The current level of service ("LOS") is C for both the AM and PM 
peak traffic flows. The allowable minimum service level is E as outlined in my Traffic Study. 
10. The level of service at HI Boise's Vista Avenue driveway approach is LOS C, 
which complies with acceptable capacity standards. 
AFFIDAVIT OF PATRICK DOBIE, P.E. - 4 19106-001 (329704) 000666
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11. Accident data indicate that the crash rate on Vista Avenue near the Property is 
lower than the crash rate on other arterials with similar traffic characteristics. This shows that a 
relatively safe condition exists in the before condition. 
12. The operational, safety and capacity characteristics of Vista Avenue and the main 
HI Boise access onto Vista Avenue, in the before condition, conform to generally acceptable 
traffic standards. 
13. The traffic volume on 1-84, in the before condition, exceeds adopted guidelines. 
The westbound mainline freeway is LOS F during PM traffic and the 1-84/Vista Avenue on and 
off ramps also reach LOS F during the PM Peak. LOS E is the minimum capacity standard .. 
14. The crash rate on the adjacent segment ofI-84 currently exceeds the statewide 
average for similar freeway operations. This indicates a relatively unsafe condition. 
15. Interstate 84 is currently deficient according to adopted standards by lTD. 
INTERSTATE IMPROVEMENTS 
16. The Project will increase the mainline traffic carrying capacity ofI-84 by 
immediately adding two through lanes in each direction and by widening the overpass bridge 
span to permit a total of five (5) lanes of interstate highway in each direction without any 
additional right-of-way acquisition. 
17. The Project increases the mainline capacity from 75,000 vpd to 150,000 vpd and 
establishes an acceptable capacity service. 
18. Studies of the 1-84 Corridor found that the added mainline capacity will attract 
additional traffic from the nearby arterial network and could increase the rate of development in 
the area. 
AFFIDAVIT OF PATRICK DOBIE, P.E. - 5 19106-001 (3297)4) 000667
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19. The design traffic volumes indicate that the additional freeway capacity on 1-84 
will increase traffic on Vista Avenue by over 1,140 vehicles per hour ("vhp"). This results in a 
total peak hour volume of 3,830 vph and an average daily traffic of 41,200 vpd on Vista Avenue 
adjacent to the Property. This traffic volume exceeds the established capacity standards on the 
arterial road system. 
TRAFFIC CONDITIONS AFTER THE PROPOSED INTERSTATE 
IMPROVEMENTS 
20. The level of service at the main HI Boise access on Vista Avenue will decrease to 
LOS F with an approach delay of over two minutes per vehicle. 
21. The Sunrise Rim approach to Vista will also operate at LOS F during the peak 
hour period with an average delay of over four minutes per vehicle. 
ACCESS RIGHTS TO VISTA AVENUE 
22. HI Boise's predecessors in title, Great Western Investment Co. and Ken Hills 
Investment Co., reserved an access easement to the then existing right-of-way as conveyed to the 
State ofIdaho in 1967, when the original 1-84/Vista interchange was constructed, and the 
primary driveway and access to the Property was constructed in this easement area. 
23. The Project removes that driveway and closes that access, as it has been 
subsumed by the new right-of-way acquired by ITO, and constructs another access in a different 
location. ITO did not establish a similar access right or easement for the new driveway. 
ACCESS CONTROL STANDARDS 
24. The existing HI Boise driveway access to Vista Avenue was constructed subject 
to the access control standard of the day and in compliance with the conditions of the access 
easement. 
AFFIDAVIT OF PATRICK DOBIE, P.E. - 6 19106-001 (3297(14) 000668
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25. Existing roadway approaches are not normally closed or modified by either lTD 
or ACHD unless there is justification for the change. According to the policies and standards of 
those agencies, safety problems, operation problems or substantial changes in traffic volumes or 
land use activities may initiate an evaluation of the problem and mitigation, if needed. 
26. The location of the existing HI Boise access does not strictly conform to current 
ACHD or ITD access management standards, and the existing access had no history of 
operational, safety or congestion problems prior to the Project. 
27. Since lTD did not provide an access easement for the new HI Boise access, 
regulatory control will most likely default to ACHD jurisdiction after completion of the Project. 
28. ACHD and lTD entered an agreement for the Project under which ACHD 
specifically agreed to "cooperate with and assist the State in prohibiting and removing 
encroachments on any part of the state rights-of-way within the project limits." 
29. The new HI Boise access in the "after" condition will be located on the State 
right-of-way within the Project limits. 
30. An access approach driveway is an encroachment according to IDAPA Rule 
39.03.42.010.30. 
CAPACITY PROBLEMS AFTER THE PROJECT 
31. The new mainline traffic carrying capacity added to 1-84 will increase the traffic 
volume on Vista Avenue adjacent to the Property. Projected average daily traffic is 41,200 vpd, 
which exceeds the level of service standard established by COMPASS for a principal arterial 
roadway. 
AFFIDAVIT OF PATRICK DOBIE, P.E. - 7 19106-001 (329704) 000669















32. Similarly, the new peak hour traffic of 3,830 vehicles per hour exceeds the 
adopted ACHD capacity standards for a principal arterial. 
33. The additional traffic will result in longer queues extending back from the traffic 
signal controlling north-bound traffic on Vista Avenue at Elder Street and Vista Avenue. These 
longer queues will extend past the HI Boise Vista Avenue access and restrict its utility. 
OPERATIONAL PROBLEMS AFTER THE PROJECT 
34. The level of service for the Vista Avenue arterial was acceptable before the 
Project (LOS C) with the additional traffic the Project will generate, the service level will 
become unacceptable (LOS F). 
35. The level of service at the Vista/Elder intersection was LOS C on all approaches 
before the new interstate traffic. The projected LOS is F on the westbound approach during the 
PM peak hour with a queue length of 175 feet. 
36. The LOS at the main site access to Vista will be LOS F during both the AM and 
PM peak traffic periods. 
37. The projected average queue length from the Vista/Elder signal will block left-in 
and left-out movements during peak traffic periods. 
38. The length of the constructed left-tum lane for the north-bound traffic on Vista 
Avenue is less than the minimum design recommendation. The new facilities are not capable of 
accommodating design traffic volumes. 
SAFETY PROBLEMS 
39. Prior to the Project the segment of Vista Avenue adjacent to the HI Boise main 
access operated relatively safely. The historic crash rate was less than similar principal arterials. 
AFFIDAVIT OF PATRICK DOBIE, P.E. - 8 19106-001 (329704) 000670
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40. The lane geometry and striping plan does not conform to either ACHD or ITO 
standards or AASHTO design guidelines. 
41. The intersection sight distance for left-turning vehicles exiting the site is not 
adequate. 
42. Vehicles that will be stacked in the median two-way left- tum lane on Vista 
conflict with sight distance requirements for left-tuming vehicles entering the site. 
43. The north end of the median island for the northbound left-tuming traffic 
approaching the I-84Nista signal is too close to the HI Boise access to permit a safe exit 
movement. 
44. The level of complexity of the new traffic control plan exceeds traffic safety 
guidelines. 
DEFICIENCIES IN THE PROJECT DESIGN 
45. The northbound left-tum ("NB-LT') lane on Vista Avenue at the Elder Street 
approach is insufficient to accommodate the design traffic volume. The final design conflicts 
with AASHTO, lTD and ACHD geometric design standards and guidelines. 
46. The Type V access control does not conform to ITD guidelines at freeway ramps. 
47. Due to the fact that HI Boise's reconstructed driveway at its Vista Avenue access 
will be moved closer to the buildings located on the Property and elevated approximately six (6) 
inches (on average) from its prior height, the reconstructed driveway at the HI Boise Vista 
Avenue access exceeds minimum grade standards and is less safe for vehicles entering the Vista 
Avenue access point. 
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48. The intersection sight distance for vehicles exiting the HI Boise site from the 
southbound lanes on Vista Avenue does not conform to AASHTO standards. 
49. On-site circulation on the Property that remains will not accommodate a standard 
fire emergency response vehicle. 
50. The remaining access from Vista Avenue and Sunrise Rim Road to the Property 
in the after condition will not be reasonable for its current use. 
FURTHER, YOUR AFFIANT SAITH NAUGHT. 
SUBSCRIBED AND SWORN TO BEFORE ME this 23 day of April, 2010. 
,....,......""" 
....,. v' eRA", "" ...... ~ •••••••• e #', .... «, .- -.-­ ~~<-Q~ ~ ••• e. ~ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ZIP
+11 
day of April, 2010, a true and correct copy 
of the foregoing was served upon the following: 
MaryV. York o Via U.S. Mail 
Steven C. Bowman ~j Via Hand Delivery 
Holland & Hart LLP [J Via Facsimile 343-8869 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise, ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. ~1 Via U.S. Mail 
1818 Library Street, Suite 300 [J Via Hand Delivery 
Reston, VA 90190 [j Via Facsimile (703) 748-0183 
Defendant 
---rt:-:r~ ~~~.! ~ ~_>
 
Fredric V. Shoemaker e 




















Curriculum Vitae - Patrick Dobie, P.E. 
Educatloll: Master ofBusiness Administration, University of Colorado, Boulder, CO 
B.S. Civil Engineering, Northeastern University, Boston, MA 
Professional Registration: Professional Engineer, State ofldaho No. M51 
Professional Engineer, State ofWashingtou, No. 0032393 
Professional Engineer, State of Utah, No. 5999866·2202 
Professional Experience: 
1992-Present	 Dobie Englneerlng, Inc. Boise. ID President 
Principal of engineering consulting firm providing civil/traffic: engineering services to private 
industry and public agencies. Services offered: I) traffic impact studies; 2) traffic signal design; 3) 
roadway planning and design; 4) expert witness consulting; and 5) construction management. 
2003-2004	 Valley County. Idaho Cascade,ID County Engineer 
Responsibilities included road and bridge engineering, construction management, right-or-way 
acquisition and development review. 
1990-1992	 Ada COllllty Higlnl'ay District Boise.ID Development Services Supervisor 
Responsibilities included the review and approval ofthe subdivision and roadway construction plans 
for new land developments in the Boise Metropolitan area. Other duties included the development of 
the Road Impact Fee Program and the EPA-NPDES storm water management program. Work 
entailed department administration, transportation system planning, traffic engineering, construction 
project administration, public relations and negotiation ofcapital and right-of-way contributions 
from land developers. 
1984-1989	 Banner Associates, Inc. Aspen, CO Manager, Aspen District Office 
Banner Associates is an engineering and architectural consulting firm (ENR Top 250.) 
Responsibilities of the district manaScr included staff supervtslon, marketing, client relations, 
engineering design, document production and construction project management, Work required the 
design and management of commercial and residential rand developments, the engineering of roads, 
bridges, water and sewer systems, solid waste facilities, and power distribution systems. 
1978·1984	 Pitkin COUlIty Colorado Aspen, CO County Engineer 
Pitkin County serves the governmental needs of the mountain resort communities of Aspen and 
Snowmass Village in the central Colorado Rockies. Responsibilities of the County Engineer 
included the management of the engineering department, road and bridge department, building and 
fleet maintenance department, solid waste center and trails program. Other assignments included 
land use master planning, procurement, departmental budgeting and capital projects administration. 
Major work tasks entailed revlewing and permitting land development projects together with 
assessing quality control ofnew subdivision infrastructure. Responsibility further included 
engineering design, construction management, fiscal and program planning of'public buildings, 
roads, bridges, trails, storm drainage and right-of-way management. 
1972-1978	 Holy Cross Electric Association (REA) GlenwoodSprings, CO Construction Engineer 
Participated in the system planning and construction management ofhigh voltage power distribution 
lines and substations. Headed the right-of-way acquisition team and prepared and processed federal, 
state and local environmental penniIs. 
1969-1971	 United States GeologicalSurvey Boston.MA Stream Gager 
000675
 
   
  
  Oll, . 
 -
n/ /lfl












 lty ll ,l  Upe
    
     c  
   nn at'~
u lJ
   
ll  . an .
  
   fsl. . t
 m.   
     
 
l ll, Oll ll
  il n:  
 tb  
    
 n fu ~
 i  
  r
 T
  tr/{; l lt  llgS () t " ll
n  li   














DOBIE ENGINEERING, INC. 
/ 
/ 
HOUDAY INN BOISE) 
TRAFFIC IMPACT STUDY; 






HI BOISE LLC 
,..., 
DOBIE ENGINEERING. INC. 777 HEARTHSTONE DR., BOISE, ID' 83702 (208)34~)-3290C 1'------------------------ _
 000677












C I,--_D_O_B_IE_E_NG_IN_E_ER_IN_G_, _IN_C_, ___ 7_77_HE_A_R_TH_S_TO_N_E _D_R._, _B 0_1 5_E_, _ID_8_3_70_2 __ (_20_8_)3_4_~_;-_3_2_90 __ 
-
...~..... 
:::	 :t~::: Jh- ::;:::::::· ··::::: .
 
:. .:.:. .:"CJ' 'j .C
JLfu:.=......~:····· ..n:..... ~ ~ 
SUMMARY Of FINDINGS 
HOLIDAY INN BOISE 
TRAFFIC IMPACT STUDY 
EXIS1"ING CONDITIONS 
1.	 The Holiday Inn Boise (HI Boise) on Vista Avenue is a 155.000 square foot hotel with 266 
guest rooms with 9,700 square feet of restaurant, banquet and conference space and 385 
on-site parking spaces. 
2.	 The Holiday Inn has a main access to Vista Avenue and two secondary accesses to Sunrise 
Rim. 
3.	 Vista Avenue currently carries approximately 24,000 vpd on a 5-lane principal arterial. The 
allowable capacity is 37,000 vpd. 
4.	 The Vista/Elder intersection is now signalized and has left-turn lanes on all approaches. The 
current level of service is C for both the AM and PM peak traffic flows. The allowable minimum 
service level is E. 
5.	 The level of service at the main HI Boise Vista approach is LOS C, which complies with 
acceptable capacity standards. 
6. Accident data indicate that the crash rate on Vista Avenue near the Holiday Inn is lower than 
the crash rate on other arterials with similar traffic characteristics. This shows that a relatively 
safe condition now exists. 
7,	 The operational, safety and capacity characteristics of Vista Avenue and the main HI Boise 
access conform to generally acceptable standards. 
8.	 The traffic volume on 1-84now exceeds adopted guidelines. The westbound mainline freeway 
is LOS F during PM traffic, and the 1-84Nista Avenue on and off ramps also reach LOS F 
during the PM peak. LOS E is the minimum adopted capacity standard. 
9. The crash rate on the adjacent segment of 1-84currently exceeds the statewide average for 
similar freeway operations. This indicates a relatively unsafe condition. 
10. Interstate 84 is currently deficient according to adopted standards. 
INTERSTATE IMPROVEMENTS 
1. ITO has initiated a project to increase the mainline traffic: carrying capacity of [-84 by adding 
two through lanes in each direction, widening the ramps and reconstructing the lnterchanqe at 
Broadway, Orchard and Vista. 
Study propcnd by. Dobl. Engln....lnv. Inc. 777 H.ortI1.lon. Dr. Bol••• ID 83702 208-345-3290 Ph. 208-388-0309 fax dobl._lIl&lom....com 
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SUMMARY OF F1NDINGS 
2.	 The interstate construction project will increase the mainline capacity from 75,000 vpd to
 
150,000 vpd and establish an acceptable capacity service,
 
3.	 Studies of the 1-84Corridor found that the added mainline capacity will attract additional traffic 
from the nearby arterial network and could increase the rate of development in the area. 
4.	 The design traffic volumes indicate that the additional freeway capacity will increase tramc on 
Vista Avenue by over 1,140 vehicles per hour. This results in a total peak hour volume of 
3,830 vph and an average daily traffic of 41,200 vpd on Vista Avenue adjacent to the Holiday 
Inn. This traffic volume exceeds the established capacity standards on the arterial road 
system. 
TRAFFIC CONDITIONS AFTER THE INTERSTATE IMPROVEMENTS 
1.	 The level of service at the main Holiday Inn access will decrease to LOS F with an approach 
delay over two minutes per vehicle. 
2.	 The Sunrise Rim approach to Vista will also operate at LOS F during the peak hour period with 
an average delay of over 4 minutes. 
ACCESS RIGHTS 
1.	 Holiday Inn Boise's predecessor in title reserved an access easement across the right-o'f-way 
conveyed to the State of Idaho in 1967 when the original 1-84Nista interchange WiOlS 
constructed, and the primary access to the Holiday Inn was construction in this easement 
area. 
2.	 The VAIC project will close that access and construct another access in a different locanon. 
ITO did not establish a similar access right or easement for the new driveway. 
ACCESS CONTROL STANDARDS 
1.	 The existing Holiday Inn Boise access was constructed subject to the access control standard 
of the day and complied with the conditions of the access easement. 
2.	 Existing roadway approaches are not normally closed or modified by either ITO or ACHD 
unless there is justification for the change. According to the policies and standards of those 
agencies, safety problems, operation problems or substantial changes in traffic volumes or 
land use activities may initiate an evaluation of the problem and mitigation, if needed. 
3. The existing HI Boise access does not strictly conform to current ACHD or ITO access 
2 
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SUMMARY Of Flt~DINGS 
management standards, and the existing access had no history of operational, safety or 
congestion problems prior to the VAIC project. 
4.	 Since ITO did not provide an access easement for the new HI Boise access, regulatory control 
will most likely default to ACHD jurisdiction. 
5.	 ACHD and ITO entered an agreement for the VAIC project under which ACHO specifically 
agreed to "cooperate with and assist the State in prohibiting and removing encroachments on 
any part of the State rights-of-way within the project limits." 
6.	 The new HI Boise access is located on the State right-of-way within the project limits, and an 
access approach driveway is an encroachment according to IDAPA Rule 39.03.42.010.30. 
CAPACITY PROBLEMS AFTER VAle 
1.	 The new mainline traffic carrying capacity added to 1-84 will increase the traffic volume on 
Vista Avenue at the Holiday Inn. Projected average daily traffic is 41,200 vpd, which exceeds 
the level of service standard established by COMPASS for a principal arterial. 
2.	 Similarly, the new peak hour traffic of 3,830 vehicles per hour exceeds the adopted ACHD
 
capacity standards for a principal arterial.
 
3.	 The additional traffic will result in longer queues spilling back from the traffic signal at Elder and 
Vista. These longer queues will extend past the Holiday Inn access and restrict its utility. 
OPERATIONAL PROBLEMS AFTER VAle 
1.	 The level of service (LOS) for the Vista Avenue arterial was acceptable, l.e, LOS C" before the 
introduction of project generateq traffic from VAIC. After the project the service level is 
unacceptable (LOS F). 
2.	 The LOS at the Vista/Elder intersection was LOS C on all approaches before the new 
interstate traffic. The projected LOS is F on the westbound approach during the PM peak hour 
with a queue length of 175 feet. 
3.	 The LOS at the main site access to Vista will be LOS F during both the AM and PM peak traffic 
periods. 
4.	 The projected average queue length from the VistalElder signal will block left-in and left-out 
movements during peak traffic periods. 
5.	 The constructed left-turn lane length is less than the minimum design recommendation. The 
new facilities are not capable of accommodating design traffic volumes. 
3 
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SUMMARY OF FINDINGS 
SAFETY PROBLEMS 
1.	 Prior to the VAIC project the segment of Vista Avenue adjacent to the HI Boise main access 
operated relatively safely. The historic crash rate was less than similar principal arterials. 




3.	 The intersection sight distance for left-turning vehicles exiting the site is not adequate. 
4.	 Vehicles stacked in the median lWLT lane on Vista conflict with sight distance requirements 
for left-turning vehicles entering the site. 
5.	 The north end of the median island for the northbound loft-turning traffic approaching the
 
1-64Nista signal is too close to the HI Boise access to permit a safe exit movement.
 
6.	 The level of complexity of the new traffic control plan exceeds traffic safety guidelines. 
DEFICIENCIES IN THE VAIC DESIGN 
1.	 The NB-LT lane on Vista Avenue at the Elder Street approach is insufficient to accommodate 
the design traffic volume. The final design conflicts with AASHTO, ITO and ACHD geometric 
design standards and guidelines. 
2.	 The Type V access control does not conform with ITO guidelines at freeway ramps. 
3.	 The reconstructed driveway at the Holiday Inn exceeds minimum grade standards. 
4.	 The intersection sight distance for vehicles exiting the HI site does not conform to AASHTO 
standards. 
5.	 The intersection sight distance for vehicles entering the HI site from the southbound lanes on 
Vista Avenue does not conform to AASHTO standards. 
6.	 The SB-LT movements from Vista entering the site must stop in the through traffic lanes. The 
resulting speed differential conflicts with AASHTO standards. 
7.	 The raised median island on Vista Avenue interferes with the safe movements of left-turning 
traffic eXiting the HI site. 
8.	 On-site circulation on the HI Boise property will not accommodate a standard fire vehicle, 
4
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This study was prepared to assess the project impacts to the Holiday Inn Boise (HI 
Boise) Property resulting from the construction, right-of-way acquisition and access 
modifications required for the proposed Interstate 84 - Vista Avenue Interchange (VAIC). 
Dobie Engineering, tnc. (DEI) was retained by the property owner, Ht Boise, LLC, to 
prepare this traffic impact analysis. 
On-5ite Development 
The HI Boise Property is a 15.15-acre tract of land located on the northeast corner 
. of the Vista Avenue Interstate 84 Interchange in Boise, Idaho. It is referred to as Parcel 
105 on the VAIC right-of-way plans. The site is currently zoned C1-D for general 
commercial uses by the City of Boise. The Holiday Inn is a legally conforming use in that 
zone district. 
The existing full service hotel includes 4 buildings with 266 guest rooms and 9.,700 
square feet of restaurant, banquet and conference space. The total combined bUilding 
area is 155,000 square feet, and the site has approximately 385 parking spaces used for 
guests, conference attendees and employee parking. 
The site development plan is illustrated in Figure 1. 
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TRAFFIC ANALYSIS 
EXisting Roadway System 
Vista Avenue is a principal arterial highway under the jurisdiction of the Ada 
County Highway District (ACHD). It is currently improved with a 65-ft. wide 5-lane urban 
roadway section. The posted speed limit is 35 mph nor1h of 1-84. 
1-84 is currently a 4-lane interstate freeway under the jurisdiction of the Idaho 
Transportation Department (lTD). 
Sunrise Rim Road is an ACHD local street improved with a 40-ft. wide urban street 
section. West of Vista Avenue it is signed as Elder Street and is used as the commercial 
access to several commercial and office buildings. 
Average daily and peak hour traffic counts were made on the study area roads 
between 2006 and 2010. Peak hour turning movement counts at the site driveways were 
collected during the PM peak period by DEI staff. (Ref. Figure A, Appendix A). 
The HI Boise currently has one main driveway approach to Vista Avenue plus two 
secondary site connections to Sunrise Rim Road. The westernmost driveway on Sunrise 
Rim is shared with the Jackson's C-Store and gas station. The Vista driveway now 
operates during the peak hour periods at a level of service "C" rating with typicall delay.for 
an arterial access. 
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Shown in Table 1 is a summary of the daily traffic: counts on the adjacent streets, 
Copies of the traffic count references are contained in Appendix A. 
Table 1 
Record Traffic Counts 
Location VPD AM PM Date 
Interstate 84 West of Vista Avenue 75,000 7/06 
Interstate 84 Westbound On Ramp 10,062 515 906 2/08 
Vista Avenue North of Elder Street 19.949 1342 1695 2/08 
Vista Avenue South of Elder Street 21,953 1592 2048 11/08 
Vista Avenue South of Elder Street 24,809 2/08 
Vista Avenue North of 1-84'" 24,386 2095 2275 7/06 
Elder Street West of Vista Avenue 5,915 535 438 10/09 
Sunrise Rim East of Vista Avenue 1.993 113 198 9/07 
'"PM Peak Hour =9.3% of ADT 
Adjacent to the site, the average daily traffic volume on Vista Avenue in November 
of 2008 was approximately 21,953 vehicles per day (VPD) with a peak hour loading of 
1,592 vehicles per hour (VPH) in the AM and 2,048 VPH during the PM peak period. The 
traffic counts used in the 1-84 traffic analysis measured 2,095 VPH of AM traffic and 2,275 
VPH during the PM peak period. The peak hour capacity of a 5-lane principal arterial 
highway is 3,540 VPH at level of service "E." Based on ACHD guidelines (Ref. Appendix 
A), this indicates a current arterial service level in the "AlB" range which is an acceptable 
condition. 
Prepared by Dobie Engineering, Inc. 
0930 
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Site Access and Circulation 
The HI Boise site has approximately 343 feet of frontage on Vista Avenue north of 
1-84. The south 206 feet of the site frontage has a Type V full control of access 
designation established by ITO for the 1-84 interstate project in 1967. The north 137 feet 
of frontage abuts lands previously acquired by ITO to widen Vista Avenue for the 
interstate overpass. Within this segment an access easement was reserved on the 
right-of-way deed. (Reference Appendix 8.) 
The main site access is located 260 feet south of Elder Street at Station 24+82 and 
provides direct access to the hotel lobby and conference center. It is a 40-ft. wide 
commercial approach with a slight downgrade from Vista. Avenue and is approximately 29 
feet north of the Type V access control line in the access easement area. 
The west Sunrise Rim driveway is located approximately 140 feet east of Vista 
Avenue on the site of the Jackson's Convenience Store. A cross-access easement was 
executed in 1967 and recorded in Instrument No. 659898 records of Ada County. 
The East Sunrise Rim driveway is located 350 feet east of Vista Avenue and 
provides secondary access to the hotel units. This driveway carries very little traffic. 
Buses and trucks access the site from Vista Avenue and their circulation pattern 
follows a route between the hotel buildings to the service entrance. Buses and other large 
vehicles both enter and exit the site using the main approach to Vista Avenue, and 
turning movements are restrictive for large vehicles to access the site from Sunrise Him. 
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Trip Generation 
PM peak hour turning movement counts were collected by DEI staff between 4:00 
and 6:00pm on March 11, 2010. The peak hour was the four highest consecutive 1!i 
minute counts which' occurred between 4:00 and 5:00pm. The measured peak hour 
volume was 67 vehicles per hour. The hotel occupancy rate was approximately _% on 
that day. A copy of the turning movement volume is attached in Appendix A, Figure A. 
The measured site traffic volumes were compared with similar operations using 
the standard trip generation rates recommended in the JTE Trip Generation Manual 
(Seventh Edition) for a Hotel (#310). This land use category is typical of the uses found at 
the HI Boise. A check was performed to verify that the traffic counts were typical of 
operations and occupancy rates on the days the counts were performed. 
Table 2 
Standard Trip Generation Rates 
Trip Occurrence 
Weekday End Trips 
Peak AM Hour 
Enter 
Exit 
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Estimated site-generated traffic at full occupancy of the HI Boise Property is shown 




Land Use No. Rooms Total ADT AM Trips PM Trips 
Hotel 266 2375 180 185 
According to the ITE trip generation manual, the site will produce a total driveway 
volume of 2,375 vehicles per day with a PM peak hour loading of 185 vehicles per hour at 
full occupancy. This estimate compares favorably with the peak hour counts measured in 
the field and presented in Appendix A, Figure 1. 
Projected traffic volumes at the Vista Avenue access for full occupancy of Holiday 
Inn Boise are illustrated in Figure 2. These projections are approximately 80% of the total 
peak hour volume. It was assumed that 20% of the site traffic would use the driveways on 
Sunrise Rim. 
Northwest of HI Boise is a Jackson's Shell Station with a 10 fuel position delivery 
capacity. According to ITE trip generation for this use, this C-Store produces 
approximately 1,630 vehicles per day with a driveway volume of 135 vehicles per hour in 
the PM peak. Jackson's currently shares the westerly access to Sunrise Rim. 
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Existing Conditions: Main Site Access 
Presented in Table 4 are the results of an operational analysis ofthe traffic canying 
capacity of the site access to Vista Avenue at full occupancy of the Holiday Inn and the 
existing peak hour arterial traffic. This analysis evaluates the existing lane geometry for 
the arterial, and full occupancy site access traffic counts for Vista Avenue were collected 
in 2006 and 2007 prior to construction of VAle. These counts are still representative of 
2010 traffic levels. Details of the level of service calculations are included in Appendix A 
for review. 
Table 4 
LOS Analysis at Existing Vista Access
 
Full Occupancy Peak Hour - Existing Traffic
 
Approach AM PM 
SB-LT B B 
NB-LT B B 
EB-LT C C 
WB-LT D 0 
WBApproach C C 
At full occupancy the existing main driveway experiences moderate to average 
delay during the peak hour periods. The driveway operates with an acceptable level of 
service (LOS C) with an average queue length of one vehicle exiting the HI Boise site. 
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Existing Conditions: Arterial System 
The capacities of the system roads and intersections were calculated for the 
current traffic conditions prior to the access modifications and additional traffic generated 
by the Vista Avenue Interchange (VAIC). Year 2007 was selected to be consistent with 
the timeframe of the 1-84 Corridor Study and design traffic reports provided by Stanlley 
Consultants. Refer to Appendix B for details of the calculations. 
Table 5 
Traffic Carrying Capacities - Existing Conditions 
Vista Avenue North of 1-84 Traffic No. Lanes Capacity* Vol./Cap. 
2,275 vph 5 3,540 vph 0.64 
24,386 vpd 5 37,000 vpd 0.66 
Vista/Elder Intersection Approach AM Average PM Average 
LOS Queue LOS Queue 
SB-LT C 50' C 100' 
NB-LT B 350' B 125' 
EB-LT 0 25' D 100' 
WB-LT 0 75' D 75' 
Approach C C 
*ACHD lOS Standards for VPH and COMPASS Standards for VPD 
The Vista/Elder intersection is a signal controlled intersection with left-turn lanes 
on all approaches. The levels of service on all approaches are D or better. This is 
considered an acceptable service level condition by both ACHD and lTD. 







   














HOLIDAY INN - BOISETRAFFIC IMPACT STUDY 
Page 9 
Interstate 84 Capacity Planning 
COMPASS and the Idaho Transportation Department commissioned a series of 
studies beginning in 2004 to evaluate the 1-84 corridor between Orchard Street and 
Gowen Road. One was prepared by CH2MHiII and the others by Washington Group and 
Stanley Consultants. Those studies recommended that additional lanes be added to the 
mainline interstate to increase traffic carrying capacity and that the interchanges at 
Orchard, Vista and Broadway be reconstructed to accommodate the additional throuqh 
lanes (2025 RTP). 
The Eight Point Access Report (WGI-2007) concluded that projected traffic growth 
through the year 2035 could reach 150,000 vehicles per day on 1-84 with the construction 
of 8 traffic lanes (4 lanes now exist). In addition, the Vista Avenue interchange would also 
need to be reconstructed to provide adequate ramp capacity to handle that traffic. 
The 1-84 Environmental Assessment (Table 4.2) identified the existing capacity of 
the mainline Vista to Cole westbound segment as LOS F and the existing on and off 
ramps to Vista Avenue were also at LOS F. In addition, the Eight Point Access Report (p. 
6) found that the crash rate on 1-84 between Broadway and Vista exceeded the statewide 
average rate indicating an unsafe condition. Based on existing conditions, 1-84 is neither 
totally safe nor capable of providing required mobility at adopted service level standards. 
An analysis of the COMPASS modeling done for the 1-84 traffic analysis (p. 191) 
indicated that once constructed the additional mainline travel lanes will attract additional 
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traffic from the nearby arterial network and could increase the rate of development of 
vacant lands in the area (Eight Point, p. 18). 
As a result of widening 1-84 from 4 lanes to 8 lanes, traffic on the mainline freeway 
will increase from 75,000 vpd to 150,000 vpd and the traffic using Vista Avenue at the HI 
Boise site will also increase. The contribution ramp PM peak hour traffic is shown below 
in Table 6. 
Table 6 
Additional Ramp Traffic: 
PM Peak Hour Turn Volume 
Ramp Movement* 2006 2035 
WB-RT 250 535 
SB-RT 661 714 
EB--LT 498 738 
SB-LT 182 614 
Total 1591 2601 
·Source: 2006, Eight Point Access Report; 2035 Stanley Tech Memo 1 
The PM peak hour traffic will increase by approximately 1,142 vehicles per hour on 
Vista Avenue ·as a result of the 1-84 widening project and projected community growth. 
Measured PM peak hour traffic on Vista Avenue was 2,275 VPH in 200~). The 
interstate widening will add approximately 1,010 new vehicles per hour, and the Boise 
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Airport plus natural regional growth will contribute 545 VPH. The total projected PM peak 
hour volume will be 3,830 vehicles per hour in front of the Holiday Inn Boise. 
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System Capacity - After VAIC 
Illustrated in Appendix C-1 and C-2 are the AM and PM peak hour traffic 
movements at the Vista Avenue intersections for 2035 traffic conditions. 
The level of service and operational characteristics of Vista Avenue and the 
Vista/Elder intersection are summarized in Table 7. Refer to Appendix C for details of the 
calculations. 
Table 7 
LOS Analysis - Site Access 
Year 2035 Traffic 
Vista Avenue North of 1-84 Traffic #Lanes 
LOSE 
Ciapacity Vol./Cap. LO:~ 
3,830 vph 5 ~1.540 vph 1.08 F 
41,200 vpd 5 3i',000 vpd 1.11 F 
Vista Avenue Intersections Approach AM LOS 
AI/e. 
Queue PM LOS 
AVE!,;, 
QUl~ue 
NB-LT· F 900' F 250' 
SB-TH E 1100' C 77~/ 
EB-LT D 50' E 200' 
WB-LT E 100' F 175" 
WB E F 
Intersection E D 
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The projected 2035 peak hour traffic volume of 3,830 vph exceeds the ACHD 
capacity guidelines for a principal arterial roadway. ACHD allows up to 3,540 vph on a 
5-lane principal arterial at LOS "E", Similarly, the projected ADT volume of 41,:200 vpd 
(Tech Memo #1, Table 2) exceeds the adopted COMPASS planning thresholds. 
Attached in Appendix 8 is a copy of the capacity guidelines adopted by ACHD and 
COMPASS. 
The capacity of the Vista access to the HI Boise site was also calculated for 2~035 
operating conditions. The results are summarized in Table 8. 
Table 8 
Traffic Carrying Capacities - 2035 Conditions 




SB-LT C 25' C 25' 
NB-LT C 25' C 25' 
EB-LT F 25' F 25' 
WB-lT F 75' F 100' 
WB Approach F F 
The main driveway accessing the HI Boise will fail to meet minimum capacity 
standards. Moreover, the level of service "F" conditions at the main access directly result 
from the increase in traffic from the 1-84 mainline and VAIC reconstruction. Without those 
improvements, the projected 2035 traffic conditions could not be expected. 
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Access Easement to Vista Avenue after 1-84Nista Interchange 
The Idaho Transportation Department (ITO) acquired jurisdiction control of a 
portion of Vista Avenue across the frontage of the HI Boise property as part of the 
construction ofthe original Vista Avenue interchange in 1967. The deeds from Ken Hills 
Investment Company and Great Western Investment Company conveyed the Vista 
Avenue right-of-way to the state of Idaho subject to the reservations described in the 
paragraph below. 
TOGETHER with all rights of access between the right of way of the said project 
and the remaining contiguous real property belonging to the Grantor, except for: 
access to Vista Avenue Northeasterly from Station 24+53.01 of said Vista AVl~nue 
Survey. 
Copies of these deeds are attached in Appendix B for review. Station 24+53,01 
was referenced in the deed as the northern limit of the Type V full access control. The 
main HI Boise driveway is northeasterly of this access control station. 
The Amended Complaint of August 6,2009, filed for the current VAIC project 
indicates that the total right-of-way requirement or the amount of the land now being' 
condemned is 960 square feet (0.22 acres) plus a temporary easement area of 0.57' 
acres. 
The titled Fee Right-of-Way Acquisition extends from Station 24+48.34 to Station 
24+82.45 and includes all of the access easements previously reserved in 19€i7. 
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The State is closing and removing the existing Vista access to the HI Boise 
Property which was located in the previously reserved access easement and will 
construct a new approach approximately 6 feet to the east and 0.5 feet to the north. 
There is no new access easement conveyed or reserved in the Complaint for this new 
approach. 
IDAPA 39.03.42.100.01 Access Control 
a. The Department shall retain the authority to issue all permits on the state 
highway system having access control Type 11 through V or where control of the 
access has bee acquired by the Department. 
It appears that the access rights associated with the original access easement are 
being extinguished and jurisdiction over the new access is not clearly defined. 
At the new approach location (Station 24+82), Vista Avenue will be widened to a 
75-ft. wide road section striped with bike lanes, two through lanes in each direction, and a 
lWLTL at the gap extension of the northbound left-turn lanes at the Elder Street 
intersection. 
The HI Boise access is located within the functional intersection area of both the 
ElderNista intersection and the new 1-84 ramp single point intersection. The proposed 
striping plan is illustrated on the construction plans, Sheets 402 through 404. 
Prepared by Dobie Engineering. Inc. 
0930 
000698
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Access Standards 
The ACHD Development Policy Manual outlines specific criteria for the location 
and evaluation of access on roadways they control. The following gUidelines apply: 
(a) Section 7204.7.3 allows access points (approaches) based on the length of 
arterial road frontage. For frontages greater than 150 feet, two (2) access points 
would be considered to the subject property. 
(b) Figure 72-F4 (1) provides criteria for the separation of a driveway from a 
signalized street intersection. These criteria require a minimum of 440 feet 
between full access driveways accessing an arterial street and the adjacent 
intersection. The existing separation from the Sunrise Rim intersection is only 238 
feet; 
(c) Figure 72-F4 (1) also recommends 220-ft. spacing between a 
right-in/right-out movement driveway and a signalized intersection on an arterial 
street; and 
(d) Section 7106, "Traffic Impact Studies." requires a TIS for new or rnodited 
commercial developments and provides level of service standards for arterial 
roads and intersections. (Ref. Appendix S.) The minimum LOS for an arterial 
roadway or intersection is "E." The main Holiday Inn driveway will have an LOS of 
"F" after the new interstate traffic impacts Vista Avenue. 
(e) Section 7207.8 states that direct access to arterials and collectors is 
normally restricted. 
(f) Section 5101.5, "Channelization," requires that where appropriate, 
channelization is to be incorporated into the roadway design in order to simpli~' the 
driving task and enhance safety and capacity. It adds that channelization should 
Prepared by DobieEngineering, Inc. 
0930 
000699
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be considered near major intersections of arterial streets as well as in other highly 
congested areas. Channelization contributes to lowering accident rates by limiting 
the speed differentials of various lanes and the obstruction of visibility caused by 
stopped vehicles. 
As a result of the VAIC project, HI Boise's main access is less in conformance with 
ACHD roadway and intersection capacity standards. 
The new driveway also conflicts with current ITO guidelines for driveway 
approaches. It is located within the Functional Intersection Area as defined by the recent 
ITO Director's findings and stated below: 
The analysis to be used on state highway encroachment permits for access in 
determining the functional intersection area is the sum of peak hour stopping sight 
distance at peak hour speed and the 95% peak hour queue. For proposed 
approaches within this functional intersection area, the Department's policy is that 
a median should be required to limit all lett hand turn movements into and out of 
the proposed approach. This would apply whether the approach is a public street 
or a private commercial approach. (Source: Application No. 03-08-278, Director's 
Final Order.) 
An analysis of the projected vehicle queues at the Vista/Elder intersection ancl the 
single point ramp intersection was made by Stanley Consultants reference, Tec:h Memos 
1 & 2. The northbound queue at a 95% confidence interval will extend over 790 feet from 
the stop bar at Elder Street. The HI Boise driveway is situated only 185 feet from the stop. 
According to ,ITO standards, the driveway is located in the Functional Intersection Area of 
the new intersection. ITO has significantly deviated from their policies in the design of the 
traffic operation at on Vista Avenue and has not conformed to their recently adopted 
policies. 
Prepared by Dobie Engineering. Inc, 
0930 
000700







 l  
   
 
  
   
 f
  
  \ 
 l 
  
.    






HOLIDAY I~N - BOISE TRAFFIC IMPACT STUDY 
Pane 18 
IDAPA 39.03.42.300 provides: 
300. GENERAL REGULATIONS FOR APPROACHES. 
01. Required. All new or additional approaches, or the modification in design or 
use, relocation or removal of existing approaches require an approved State 
highway right-of-way use permit and shall meet all access control requirements 
that correspond to the current functional classification for the State highway being 
affected. (3-30-01) 
The ITO Roadway Design Manual provides design guidelines and standards for 
construction projects. 
Section 540 - "Access Control" requires a minimum separation of 300 feet from the 
end of a freeway ramp to the first access point. It further requires a minimum of 100 feet 
of separation from the end of any acceleration or deceleration lane to the first access 
point. The HI Boise access does not conform to that standard. 
Section 560 - "Intersection Channelization Guidelines" requires that sight 
distances conform to the most recent AASHTO policy and need to be applied if the 
intersection is being reconstructed. The roadway section in front of HI Boise is being fully 
reconstructed, but the intersection sight distances are non-compliant with AASHTO 
policy. 
Any change in land use or modification of the site plans for the HI Boise site would 
require compliance with ACHD and ITO access control requirements. This would require 
that the non-compliance of the new driveway design be corrected by HI Boise in the future. 
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Accident Occurrence 
During the years 2004 through 2008 twenty-nine (29) total accidents occurred on 
Vista Avenue between the 1-84 westbound ramps and the ElderNista intersection. 
Immediately adjacent to the Holiday Inn seven (7) intersection related crashes occurred 
during this period. Three (3) were rear end type crashes and four (4) were turning 
crashes. 
The current accident rates shown in Table 9 were estimated assuming average 
daily traffic (ADT) of 22,000 vpd on Vista Avenue on this segment. 
,Table 9 
Accident Rates for Vista AV~3nue 





MP 0.16 - MP 0.22 7 0.17 0.58 
Source: ITO Safety Evaluation Instruction Manual 9/03 
Road Type (#27), Segment 2720 
This historic crash rate on Vista Avenue at the main site driveway is substantially 
less than similar high volume 5-lane urban approaches in the state. This rate lndicates a 
relatively safe condition. Copies of the crash data are attached in Appendix D for 
reference. 























HOLIDAY INN - BOISE TRAFFIC IMPACT STUDY 
Paqe 20 
Safety Considerations 
Both ACHO and ITO close driveways or restrict turning movements at locations 
where the crash rate is significant. The email (Jan. 7, 2008) from Terry Little, the traffic 
manager at ACHOr addresses a similar problem at the Orchard Street Interchange 
Project. 
ACHD wouldn't attempt to restrict access unless we had an accident pattern to 
address or the property was coming in to developlredevelop. In this case we have 
no record of any accidents involving the driveways within 300' within the last 5 
years. If ITO feels strongly about it they could require a curb island but it would 
result in some U-turns at the nearest opportunity which would likely be the south 
ramp. 
Section 5103.1 of the ACHD Traffic Manual requires that an annual review be 
made of all high accident locations to determine where corrections and mitigation can be 
implemented. The new lane configuration and increased traffic environment at the main 
HI Boise driveway together with the highly unusual and non-conforming lane striping plan 
will most likely result in an increase in the crash occurrence at this approach. An increase 
in the crash rate could result in turn movement restrictions or complete closure of the 
main HI Boise access. 
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Departure Sight Distance at Intersections 
The VAIC project added bike lanes to Vista Avenue and reconstructed the 
roadway to a wider cross section. As a result of this change the main driveway approach 
to the Holiday Inn was relocated approximately 6 feet east and 0.5 feet north of its oriqinal 
position. In addition, the elevation of the sidewalk was raised, and the grade of the 
driveway was made steeper. 
These changes created a significant problem. The existing Holiday Inn entry sign 
is now within the sight vision triangle of the driveway intersection with Vista Avenue. After 
construction the sign will restrict the visibility of approaching vehicles. This is a serious 
condition that conflicts with AASHTO, ITO and ACHD desiqn criteria. Copies of the 
relevant sight distance standards are included in Appendix E for review. 
The adopted standard for sight distance for both ITO and ACHO is A Policy 0/1 
Geometric Design for Highways and Streets, a publication of the American Association of 
State Highways and Transportation Officials (AASHTO) .. That standard recommends a 
clear unobstructed area measured from 18 feet behind the edge of the travel way to an 
approaching vehicle on the main road based on the speed of the road. At 35 mph, the 
minimum distance for a left-turn from the minor road is 390 feet (reference AASHTO 
Table 9-55), and the calculated sight distance is 424 feet for cars and 538 feet for buses. 
This calculation accounts for the driveway grade and the median lane on Vista. 
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Intersection Sight Distance- Left-tum from Minor Road 
• Table 9-55,35 mph = 390' 
• Reference Sheet 284 of 490 
• Calculate Car: ISO =1.47Vtg, ISD =1.47(35)xt.1x7.5 =424' 
• Calculate Bus: ISO =1.47(35)x 1.1x 9.5 =538' 
The Holiday Inn driveway complied with these criteria before the VAIC project and 
will be non-'conforming after Vista Avenue is reconstructed. 
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Left Turn Sight Distance 
AASHTO also provides recommendations for the minimum sight distance needed 
to safely accommodate left-turn movements from the major road (Vista Avenue) into the 
site driveway. At 35 mph a minimum intersection sight distance of 285 feet is 
recommended (reference Exhibit 9-67). The calculated distance is 309 feet for cars and 
370 feet for buses. 
Intersection Sight Distance - Left-tum from Major Road 
• Table 9-67,35 mph =285' 
• Reference Sheet 284 of 490 
• Calculate Car: ISD =1.47Vtg, ISO =1.47(35)x6.0 =309' 
• Calculate Bus: ISD = 1.47(35)x 7.2 = 370' 
At the Holiday Inn driveway the sight distance for left-turning vehicles entering from 
Vista Avenue will be obstructed by vehicles stacked in the left-turn lane on the I\IB~LT 
approach to Elder Street. AASHTO provides the following caution: 
At four leg intersections on divided highways, opposing vehicles turning left can 
block a driver's view of oncoming traffic. 
lncreased traffic congestion generated by the VAIC will cause vehicles to spill back 
from the Elder Street intersection and interfere with left-turning vehicles enterinq the 
Holiday Inn site. Safety will be compromised because of the loss of adequate sight 
distance, and the degree of conformity with standards will be decreased. 
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Median Island Conflicts 
Changes to the layout and intersection dimensions of Vista Avenue will occur as a 
result of the VAle project. The signalized intersection that controls the EB on-ramp to 
1-84 will be moved to the north (closer to the Holiday Inn) and incorporated into a Single 
Point Urban Interchange (5PUI). As a result, the SB-LT lane on Vista which provides 
access to the EB on-ramp will be moved approximately 460 feet closer to the Holiday Inn 
driveway. It should be noted that the old stop bar was at Station 15+00, and the turn bay 
was 150 feet long. The new stop bar is at Station 19+60, and the turn bay is 275 feet long. 
The displacement of the left-turn bay threshold will shift the traffic congestion into 
the influence area of the Holiday Inn driveway and restrict the traffic carrying capacity of 
the main site entrance. 
The SB left-turn bay for the EB 1-84 on-ramp extends to Station 24+16 at the end of 
a raised concrete median island. This island will be constructed in the center of Vista 
Avenue approximately 65 feet from the center of the Holiday Inn main access. This 
separation is insufficient to permit left-turn vehicles from the Holiday Inn site to access 
Vista using the two stage gap acceptance procedure for the left-turn movement as 
allowed by the TRB Highway Capacity Manual. Exiting left-turning vehicles can 
physically access the TWLT lane but cannot safely merge with the 58 traffic flow on Vista 
because the concrete island is within the normal vehicle path. 
As a result, the access capacity normally afforded by a 1WLT lane is lost. Exiting 
vehicles will not be able to execute a two stage left-turn maneuver, and the approach 
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delay will increase. Moreover, as a result of the increased complexity of the turning 
movement, the overall safety of the site access intersection will decrease. This design 
element of the VAle project will decrease capacity and increase the potential for vehicle 
crashes at the HI Boise driveway. 
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Lane Striping Plan 
Typical striping plans for the transition between a TWLTL and auxiliary left-turn 
lanes are included in the ITO and ACHD traffic manuals. Copies of those plans are 
attached in Appendix 0 for review. 
In addition, those manuals present design criteria for the length of the turn bay. 
Both these standards and AASHTO standards recommend that the turn lanes have 
sufficient length to accommodate projected queues. In Tech Memo #2, Stanley 
recommended a storage length of 425 feet. Only 75 feet of storage was included in the 
final design. Similarly, the recommended gap length between the 1WLTL and the turn 
bay is 175 feet at 35 mph (reference ITO Figure 202.05.02.) The current striping plan 
includes only 90 feet. 
The striping plan is not sufficient to accommodate the design traffic volume and the 
plan does not conform to generally accepted standards for similar conditions. This 
deviation from standards will confuse drivers and increase the crash potential at this 
location. 
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On-Site Circulation 
HI Boise traffic circulation relies on the Vista aCCl3SS for buses, delivery vehicles 
and fire protection. The on-site circulation is limited by the existing placement of 
structural improvements. Most large vehicles cannot safely or efficiently access Sunrise 
Rim because the buildings are close together and the available turning area is restricted. 
Boise City Fire Department standards require that all fire access roads have a minimum 
outside turning radius of 48 feet and an inside radius of 28 feet. In addition, aerial fire 
apparatus roads shall have a minimum unobstructed width of 26 feet in the immediate 
vicinity of any building over 30 feet in height. Finally, fine apparatus is designed for a 
maximum grade of 6%. 
The increase in Vista Avenue traffic will effectively limit the main access to 
right-in/right-out operations during peak traffic periods. The decrease in safety will likely 
result in the Vista approach being physically restricted to RlfRO through the construction 
of a raised median divider or similar traffic control device. Finally, the new driveway 
approach is being constructed with an 8% grade which exceeds adopted fire standards. 
The on-site circulation will not be adequate after the VAIC to provide reasonable 
access for buses and other large vehicles, nor will it comply with fire code requirements. 
On-site circulation improvements were identified in the 1-84 Orchard to Gowen Road 
Environmental Assessment (p. 76.) 
Section 5.2.2.3 Vista Avenue Interchange 
Construction of the new interchange would require access modifications for two 
properties, but would still continue to be able to operate at the same location. 
Impacts to access would occur to the Holiday Inn Hotel located in the northeast 
quadrant and to the Comfort Inn located in southeast quadrant. The existing 
Prepared by Dobie Engineeri~.g. Inc. 
0930 
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access to the Holiday Inn from Vista would be limited to right-in and right-out 
movement only, although a new access would be provided onto Sunrise Rim Road 
from the northern portion of the property. This would provide a means for access 
via the signalized intersection of Sunrise Rim Road and Vista Avenue. 
In order to provide alternative access to Sunrise Rim Road, change to the existing 
Holiday Inn buildings will be required. A copy of the cited portion of the Environmental 
Assessment is attached in Appendix F. 
Prepared by Dobie Engineerllng, Inc. 
0930 
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STREET LOCAUON / COMMENT CITY DATE C
--
OUNT DIRECTION AMPEAX PM PEAK 
STROEBELRD soornOF K.UNA RD 
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SUNCREST DR WEST OF ANNETT 5T 10115191 
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SUNRISERIM RD EAST OF VISTA AVE 










































SUNTREE WAY NORTIl OF SHADY GLEN DR 9/10102 286 NB 2 13 
CLASSIFICATION Tuesday SB 18 11 
SUNUPWY soirra OF DAYLESfORD D EAGLE 319105 198 NB 4 II 
CLASSIFICAnON WednE$day S8 10 II 
SUPPLYWY SOlTTHOF GOWEN RD BOISE 6/13/07 1,376 NB 22 74 
APPROACH&: TOTAL Wednesday S8 69 12 
SURPRlSEWY WESTOF SH21 1\/412008 1,334 ED 101 41 
APPROACH &: TOTAL Tuesday WB S3 100 
EAST OF AMITY RD 4/1012008 S,S41 EB 150 347 
APPROACH&: TOTAL Thul3day WB 387 280 
25-Feb-/O	 Counts compiled by ACHD from traffic dlltu. collected by ACHD and ITO. ll/ofl22
AM Peak is 7:00 - 8:00 and PM Peak is 5:00 -6:00. 
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25-Feb-IO Counts compiledby ACEID fromlrafficdata collectedbyACUDand rID. 430/i22
AM Peak is 7:00 - 8:00 and PM Peak is 5:00 -6:00. 
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000716
 









   
"l-










HOUDAY INN - BOISE 
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nNO-WAYSTOPCONTROLSUMMARY 
lSite Information 
!Analyst P. DOBIE Intersection 








.Jate Perfonned 41512010 ~alysis Year 
lA.nalvsis Time Period AM (FULL OCCUPANCY) 
Project Description HI BOISE TIS 
!t:asUWest Street: MAIN HI ACCESS orthlSouth Street: 
ntersection Orientation: North-South tudv Peri~ (hrs): 0.25 
~ehicle Volumes and Adiustments -
Maior Street Northbound 
Movement 1 3 4 
L R L 
~olume 5 65 20 
Peak-Hour Factor PHF 0.90 0.90 0.90 
Hourly Flow Rate, HFR 5 72 22 
Percent Heavy Vehicles 2 - 2 
Median Type Two Way Left Tum Lane 
RT Channelized 0 
Lanes 1 2 0 1 2 
""onfiguration L T TR L T 
lpstream Sianal 0 0 
~inor Street Westbound Eastbound 
Movement 7 8 9 10 1'r-­-L T R L T 
lVolume 35 0 25 5 0 
Peak-Hour Factor, PHF 
. 
0.90 0.90 0.90 0.90 0.90 
Hourly Flow Rate, HFR -38 0 27 5 0 
Percent Heavy Vehicles 2 2 2 2 2 
Percent Grade (%) 4 0 




RT Channelized 0 
...anes 1 1 0 1 1 
~onftouration L TR L 
Delav, Queue Length. and Level of Service 
!APproach NB SB Westbound 
lMovement 1 4 7 8 9 10 
Lane Configuration L L L TR L 
~ (vph) 5 22 38 27 5 
~ (m) (vph) 645 596 186 442 186 
~/c 0.01 0.04 0.20 0.06 0.03 
5% queue length 0.02 0.11 0.74 0.19 0.08 
!Control Delay 10.6 11.3 29.3 13.7 24.9 
I'-OS B B D B C 
pproach Delay - - 22.8 
pproach LOS - - C -
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~alyst P. DOBIE 
6,gency/Co. DEI 
"'ate Performed 41512010 
fA,nalvsis Time Period PM (FULL OCCUPANCY) 
~roject Description HI BOISE TIS 
EastlWest Street: MAIN HI ACCESS 
ntersection Orientation: North-South 
'ehicle Volumes and Adjustments 
Naior Street Northbound 
~ovement 1 2 
L T 
Wolume 5 1085 
Peak-Hour Factor, PHF 0.90 0.90 
Hourly Flow Rate, HFR 5 1205 
Percent Heavy Vehicles 2 -
MedianTYDe 
RT Channelized 
Lanes 1 2 
onfiguration L T 
ostrearn Si~nal 0 
inor Street Westbound 
ovement 7 8 
L T 
Volume 30 0 
Peak-Hour Factor, PHF 0.90 0.90 
.-lourty Flow Rate, HFR 33 0 
Percent Heavy Vehicles 2 2 
Percent Grade (%) 4 
~Iared Approach N 
Storage 0 
RT Channelized 
lanes 1 1 
Configuration L 
Delay, Queue Lennth. and Level of Service 
fA.pproach NB 5B 
!Movement 1 4 
Lane Configuration L L 
v (vph) 5 11 
C (m) (vph) 548 536 
vIc 0.01 0.02 
5% queue length 0.03 0.06 
Control Delay 11.6 11.9 
..OS B B 
Approach Delay - -












t-.!orthlSouth Street: VISTA AVE 
IStudY Perio~1 (hrs): 0.25 
Southbound-43 5 6 
R L T R 
1055 1110 5 
0.900.90 0.90 0.90 
123.361 11 5-2- --




10 2 0 





 10 11 12 
R TL R 
55 5 0 20 
0.91r­0.90 0.90 0.90 
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PARCEL 105, HOUDAVINN FINA.NCIALS& PROPERTY INFORMATION 
, ,.' .. .. 'irs 1.265 
A. ~1. of ~ 'be1R3 (IQ tbe Southeasterly side of the: ceoc:er11De of the 
Vist:a knmIo  of Izlite¥cbauae Bo. 3 u .lwwta Oil the pJaM of 1atlK­
swtle 8011' J!roJect Bo. 1-801-2(lJ)50 JU.sbw.7 Sw:vay DOW CID fUe tQ die 
aff1ca of tile Depaz:t:/IIeIl~ of BJahft1s of tile State of Idaho_ an4 ~ a ' 
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1IJ8bIray Sat::1IIa)'J IIortb ~44130" 'If_I; (lIbCJiIU a£ ~OEd to be Hartb. "~37· 
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JSD26'38" Veae: (1IboIm. of dCari t;g H 80dtb U018- v-t:) a1aIs eM lIonb­
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PARCEL 105, HOLIDAY INN 
sta... or Id*ho 1l8parbn:I.t. Df • 
~~~~===== .. 75 126"7 
.!!CBIp!JI! A 
1'I'ojeot. 110.. 1-8OR-2(U)50 
Paroe1. ....__.__...;90~ _ 
~ at t:be SOllc:beaat: corner of the lIIB\REl; of section 28. 'J:0IID8b!p 3 
Borth. Rao&e 1 Easl:, Boise HeddJan; tbetKut SOUth 8,0,6 '48" Vat (dwn of 
zecor4 to be V88t) 810aa t&e SOllcb l1Da oE ..u lB\tZI; • 4ut:llDce of "6.8 
feet to ehe SouthuM~l,. COI'1Un" of the traat of bmd atJ CODWyed 'b7 tba~ 
ceeeafa WlIn'IIIIt;y ne.6 ~1:e4 ~t 18. I!HiS. recoz:ded F.ebl'llar7 115. 1166 fA 
Book 531 at papa 148. 149 .. 150 .. lJUI~t No. 631910. rec:cn:de of 
Ada COUaq. Idaho; r:beace ~th 15026'38" "'1: (_bon. (.f record CO '-)forth
15Gl8' Hut) a1uag tba KordllMat:ex~ 1fJa of Aid tr&cl: of 1aDd be1Dg tile 
&outtlllU1:l8r17 riabt of _y 1.1De of eldadac Vlata ·Avame 917,' feet to tM 
_c: Ibrtberq eozner oE ed4 I:nal: of 1&a4; tbeace SooC:h ~7016'22'" £Its" 
(.a.- or recm:d t:o be 80utb 67025 1 Bur:) II1aas tba BortHaat8d~ J..f.Da of 
5AJd ~ot of 1aad 7.06 1iBet co. pofnt: 1D « :uu puaUel nUl ad 40.0 
.nee SOGC:hea.tzz:!Ir rraa eta. ceour11.lul of the Vista 4Ye1lNO ~ cd! bata:­
abao&e .0, 3 _ aborm GIl t:be p18lw of N14 1D.tentata 8OIIt, lTqje= JIo. 
l008011-Z(15).5O 1If.Ibsu.,. 8lIn'e7; tb8Doe SOUtb. 15°Z6'38* _ ..t alOSl& add l*E~"'IA­
II 
UDe 256.22 &ell: to • pl?bt: tlftJOdt» Stat:1c:D 2tit46..04 of.aaf.c1 ViRa -AftDIIe 
SUrveY. thccc South 16°47'35" V_t .. 202.61 ~t to a ,oint; t:ba1: been 
SOUth 71~4'23" Eaat - 40.0 feet frca 8e.at1llD 240M5 of said Vlata Avaue 
SUr¥ay; I:heaaa Saat:b. 7~14'23" Ease .. 30.0 ~ee1:; r:Ileuce, Sout:b U04L'm" W­
205.•81 .f_t. to a pobd: tbat: !lean 8oat:h n0J4123" But - 88.21 &et ~ 
S1:&dDn 22+40.0 of M:1d Visa:. &wmae ~; tbaoe s-th ,S044'30" East .. 
i	 U2..55",-c CO • polDt: cbaC beaEa IIorr:ll 19 n-1D" ltaat: - 418.49 feet: ~
 
SI:ltt:1.oG ~S. 31 ~ H1Ai :IDt:Drat:at:4 IK1f JI1&bn:7 S~7; tbeoca ~
 




Except::bls ~e£ro.l .n dJat por:dml .. deeadJMtd 1D tha.r: certalD. Pee4
 
dat-d Ausuat 2. 19". ~ Oct.o1ler 411. 1'" ia Book .538 al; pagu 8 aDd
 
9 .. JDet:rtal!IIt Wo. 649774~ rea~. U Ada ~, 14aho.
 
V:l.Bt:a Aveaua Surve,- Stat1.am Ilefueace: 1~ to 2S+75 &lad 11+27 to 29t 
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'ilia hear1Dp u ~ III the above iAmd da8c:rtpl:1l11l. UDlus otbw"lIe aowd 
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pcoj_1:i.oa Ear ~ vue ZoDe of! 1&Il1o. To CCliivuL t:D podedc: ~iDp•• 
c:arreet:l.oa of 0019'10.24" -.t he ~traote. fC'CIID e11 HDrtboaat: 4lD41Joatb. 
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FINANCIALS & PROPERTY INFORMAllON PARCEL105,HOUDAYlNN 
349 1868· 
VACATIOR Of flUDC.IC 116HT-oF'" 
PursUiUlt to the JdIIlo CGdll. the CDlmss10aers of die MIl l:otJnf;r HIghWay
Dlstrfct. a blxb" po1ltic alld col'$lllf'l.Ut of toke State'of Idalia. hnlng 
CODvenH 1ft • n1gular .eeUng of tile "" Coun~ H'ghwl\Y Dbtrtct. hne 
lutbaMzad by tile dUll adopted resollltillll the releUf:, vacation VI" 
.bllllllohMDt of tfle fDllC1lf1ng clescrffled 1IUb11c "'''''t-ofooWlY to-wlt: 
,. po~t1mI of "rtlbt sCl:eee ~tag 1»e~ the atea4G4 _t ISnc of 
Appl- Bl__ La_ u4 the: _t 110. Gf SICt1cm 11. T3H. lZE, 1lo1lM 
.....~ ~P. Ada Cowl"",. :LMho. 
Sa!lJ~t to "aents req.1I1nId b7 th- _* C~. t>ebplul·ae CClIIp8D1. 
_d ...... COIpQIy. 
S1Atj_~ lID .., aad aU E1&bt.. __.... .ad r1...~~." uf reGCmI. 
alllII not af 'NC01DII. 
the satd D....Ses.. with their appurb!naoces liN herewlttl released. vacated 
1114 ~ IlIIto till!! adjoining _ elMltt1119 p~ as follows: 
a..-1Idf to eac:k adjaeea.t pr~ illIIMr. 
I" lRTNESS wEREOF. the CoUIrIssloners of the Ada tow,,;, Htp.., otstric:t in 
off1c1al ..t1ftIJ oa the ---.l~ 0' "=Ito ~ lJ..J.1J IInl", been dul,
autfJorfzed. do llercwttl riTiiie.- YilC&li- lW; the foi"edescr1lJed pWltc 
r1l:1lt-of""lllQ' as recorded '1'1 the certlffed .tnat.1 'of said .ettug. now on 
flfe In tho otnce of the Ada eounV 1lighQ,r otatrfet. 
SlIkcrtlHld ae4 worn this ...l.tIa-'" lit r:m;'*, . 1t~_. by tfIe Prestdut 
of tJae Board of eo-rtssfmers ijiCf the Of r 0 die IId& r.ocm~ HfghwaJ District. 
~ESTR(Cl 
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Page 1 ofShort Report 
Me- SHORT REPORT -Generallnfonnatlon lSite Infomlation 
VISTA AVE1 ELDER Analyst P. DOBIE ntersection 
STREET\gency or Co. DEI 











Time Period AM 
~urisdiction ACHDIITD 
~nalysis Year 2007 
Volume and Timing Input 
EB WB NB SB 
LT TH RT IT TH RT LT TH RT IT TH RT 
Num. of lanes 1 1 0 1 1 1 1 2 0 1 2 0 
...ane group L TR L T R L TR L TR 
Volume (vph) 27 6 115 80 12 56 359 597 36 39 778 112 
% Heavvveh 5 5 5 5 5 5 5 6 5 5 6 5 
PHF 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 
A.ctuated (PIA) A A A A A A A A A A A A 
Startup lost time 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 
Ext. eff. green 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 
Arrival type 3 3 3 3 3 3 4 3 3 
Unit Extension 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 
Ped/BikeiRTOR Volume 20 20 60 20 20 30 20 20 30 20 20 30 
Lane Width 12.0 12.0 12.0 12.0 12.0 12.0 12.0 12.0 12.0 
parking/Grade/Parking N 0 N N 0 N N 0 N N 0 N 
Parking/hr 
Bus stopslhr 0 0 0 0 0 0 0 0 0 
Unit Extension 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 
9hasing EWPerm 02 03 04 Excl.left Thru & RT NB Onl)' 08 
Timing 
G = 16.0 G= G­ G= G:: 20.0 G= 49.0 G:= 20.0 G=-y= 5 y= y= y= Y=: 5 y= 5 y.­ y=.­
Duration of Analysis (hrs) = 0.25 lCycle Length C = 120.0 
Lane Group Capacity. Control Delay. and LOS Detennination 
EB WB NB SB 
Adj. ftow rate 30 89 13 29 399 670 43 955 . 
Lane group cap. 168 160 229 177' 528 199D 264 1295 
vicratio 0.18 0.56 0.06 0.1() 0.76 0.34 o.t« 0.74 
Green ratio 0.13 0.13 0.13 0.1~J 0.33 0.62 0.17 0.41 
Unif. delay d1 46.2 48.7 45.4 46.1 35.6 11.1 42.l1 30.1 
Delay factor k 0.11 0.15 0.11 0.11 0.31 0.11 0.11f 0.30 
lncrern, delay d2 0.5 4.2 0.1 0.4 6.2 0.1 0.3 2.3 
PF factor 1.000 1.000 1.000 1.000 1.000 kJ·533 1.000 1.000 
!Controldelay 46.7 52.9 45.5 46.5 41.8 6.0 43.1' 32.3 
Lane group lOS 0 D D D 0 A 0 C 
Apprch. delay 48.1 50.8 19.4 32.8 
Approach LOS D D B C 
ntersec. delay 28.2 Intersection lOS C 
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'''roject Description HI BOISE VAIC PROJECT ANALYSIS . ZOO -, Af-'\ 
Average Back of Queue 
. 
-EB \fIIB NB SB 
LT TH RT LT TH RT LT TH RT LT TH RT 
Lane group L TR L T R L TR L TR 
nit queuellane 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 
Flow ratellane 30 68 89 13 29 399 670 43 955 
lSatflow per lane 1260 1368 1202 1714 1330 1583 1694 1583 1665 
lCapacityllane 168 182 160 229 177 528 1990 264 1295 
iAow ratio 0.02 0.05 0.07 0.01 0.02 0.25 0.21 0.03 0.30 
Iv/c ratio 0.18 0.37 0.56 0.06 0.16 0.76 0.34 0.16 0.74 
~ factor 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 
Arrival type 3 3 3 3 3 3 4 3 3 
Platoon ratio 1.00 1.00 1.00 1.00 1.00 1.00 1.33 1.00 1.00 
PF factor 1.00 1.00 1.00 1.00 1.00 1.00 0.51 1.00 1.00 
~1 0.9 2.1 2.8 0.4 0.9 11.9 2.9 12 14.1 
~ 0.3 0.3 0.3 0.3 0.3 0.6 0.8 OA 0.7 
b2 0.1 0.2 0.3 0.0 0.1 1.6 0.4 0." 1.7 -
Ia avg. 0.9 2.2 3.1 0.4 0.9 13.4 3.3 1.:~ 15.8 . 
Percentile Back of Queue (95th percentile) 
Im% 2.1 2.0 2.0 2.1 2.~ 
BOQ, Q% 2.0 4.5 6.2 0.8 zr 27.7 
Queue Storage Ratio 
Q spacing 25.0 25.0 25.0 25.0 
Q storage 150 0 300 0 
~vg. RQ 0.2 0.3 
~5% RQ% 0.3 0.5 
-
Copyright C 2000 Universilyof Florid&. All Rigbts Reserved Version4. 
file://C:\Documents%20and%20Settings\DOBIE\Local%20Settings\Temp\s2k23.tmp 4/13/201 
2.1 1.8 2.0 
1.9 24.0 6.6 
25.0 25.0 25.0 25.0 25.0 
50 400 0 100 0 
0.5 0.8 0.3 
0.9 1.5 0.7 
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Page 1 ofShort Report 
-" SHORT REPORT 
Generallnfonnation 
~nalyst P. DOBIE 
Site Infonnation 
Intersection VISTA AVE / ELDER 
\gency or Co. DEI 
Area Type All other areas.Jate Performed 411312010 
STREET 
[TIme Period PM Jurisdiction Analysis Year 
Volume and Timing Input 
EB WB 
LT TH RT LT TH RT 
Num. of Lanes 1 1 0 1 1 1 
Lane group L TR L T R 
Volume (vph) 110 6 294 71 9 36 
% Heavvveh 5 5 5 5 5 5 
PHF 0.90 0.90 0.90 0.90 0.90 0.90 
Actuated (PIA) A A A A A A 
Startup lost time 2.0 2.0 2.0 2.0 2.0 
xl. eff. qreen 2.0 2.0 2.0 2.0 2.0 
lVrival type 3 3 3 3 3 
~nit Extension 3.0 3.0 3.0 3.0 3.0 
PedlBikeJRTOR Volume 20 20 120 20 20 30 
Lane Width 12.0 12.0 12.0 12.0 '12.0 
Parking/Grade/Parking N 0 N N 0 N 
Parking/hr 
Bus stopslhr 0 0 0 0 0 
Unit Extension 3.0 3.0 3.0 3.0 3.0 
~hasinQ EWPerm 02 03 04 Exd. Left 
TIming 
G= 24.0 G= G= G= G:: 7.0 
y= 5 V= y= y= y=~ 5 
Duration of Analysis (hrs) = 0.25 
Lane Group Capacity. Control Delay. and LOS Determinati.on 
EB WB 
Adj. flow rate 122 200 79 10 7 130 
Lane group cap. 256 276 155 343 273' 198 
vIc ratio 0.48 0.72 0.51 0.03 0.03 0.66 
preen ratio 0.20 0.20 0.20 0.20 0.20 0.13 
~nif. delay d1 42.4 44.9 42.8 38.6 se.e 50.0 
!Delay factor k 0.11 0.29 0.12 0.11 0.11 0.23 
~ncrem. delay d2 1.4 9.1 2.8 0.0 0.0 7.7 
PF factor 1.000 1.000 1.000 1.000 1.000 1.000 
Control delay 43.8 54.0 45.6 38.7 38.6 57.7 
Lane group LOS D D D D 0 E 
Apprch. delay 50.2 44.3 
!APproach LOS D D 






















TH RT LT TH RT 
2 0 1 2 0 
TR L TR 
972 55 73 759 49 
6 5 5 6 5 
0.90 0.90 0.90 0.90 0.90 
A A A A A 
2.0 2.0 2.0 
2.0 2.0 2.0 
4 3 3 
3.0 3.0 3.0 
20 30 20 20 30 
12.0 12.0 12.0 
0 N N 0 N 
0 0 0 
3.0 3.0 3.0 
Thru& RT NB Only 08 
66.0 G:: 8.0 G= 
y= 5 y.-:--­ y=.­
Cycle Length C =1"2Oj) 
NB SB 
1108 81 864 
2119 177092 
0.52 0.8t1 0.49 
0.66 ooe 0.55 
10.7 56.1' 16.6 
0.13 0.41' 0.11 
0.2 0.256.~' 
0.411 1.000 1.000 
4.6 113.0 16.8 
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of Transportation LOS Handbook. Table 3 identifies the recommended poliq, 
method for intersection capacity analysis. 




LOS "0" = VIC .90 
LOS"E" = 1.00 
Method: Intersection VIC .90: 




Defined Parameters are: saturation flow-rate, signal cyc:le length, minimum left-turn phasing, 
fost time per phase, and peak hour factor. 
7106.4.2	 Signal Warrants 
All unsignalized intersections identified in the TIS that have a projected LOS [) 
or worse shall be evaluated to determine if a signal is warranted. The warrant 
analysis shall be done using procedures outlined in the latest version of the 
Manual on Uniform Traffic Control Devices (MUTCD). In some locations them 
may be a need to evaluate signal warrants for pedestrians and bicycles. 
7106.4.3	 Roundabouts 
If an intersection meets signal warrants or al~·way stop warrants, a roundabout 
may be considered as an alternative control method and reviewed in 
accordance with applicable ACHD guidelines.. This should be discussed at tho 
Initial Meeting. 
7106.4.4 Tum Lane Analysis 
Dedicated left and right-turn lanes are to be provided in situations WherE! traffK: 
volumes and speeds are relatively high and turning conflicts are likely to 
develop at public road intersections and driveways. Auxiliary lanes are used 
to decrease conflicts and improve traffic flow. 
Tum lane storage and tapers shall be based on the projected volume at the 
proposed site access (public roadway or driveway) and shall be calc~lated 
based on MSHTO standards. Right tum lanes are typically 10D-feet in length 
and left tum lanes are typically a minimum of 300-feet in length (exclusive of 
taper lengths). See Figures 1 thru 7 to determine when left andlor right tum 




Cycle Min. Lost 
Length Left Time 




M_eth_od_: __ .......l-I.:....:.nt.=.cersect=---_io_n_v._/c_._90_:_.....I-_1_,8_0_0--L... _1_SO_---L..._2_0_...l...-_3_.r·90    
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Appendix 1-C: Ada County Planning Thresholds 
Ada County Planning Thresholds 
The Ada County Roadway Capacity Guidelines for Planning App1icatioBs is a general 
. pbumingguidaw:c fur policymakcrs·ofroadway tInaholds using Annual Average Daily 
Traffic(AAD1). These thresholds (rounded to the nearest 500)wereendorsed by the 
CommuoityPlanning Association Board on FCbrwuy 24t 1997. 
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Short Report Page 1 of 
Generallnfonnation 
Analyst P. DOBIE 
.... . ­SHORT REPORT --­ -
~ite Inform,!ltion 
VISTA AVE1 ELDER Intersection STREETA,gency or Co. DEI 
~rea Type All other areas Jate Performed 4113i2010 
Time Period AM 
~urisdiction ACHD/lTD 
~alysis Year 2035 
Volume and Tlminn InDut 
EB WB NB S8 
LT TH RT LT TH RT LT TH RT LT TH RT 
~um. of Lanes 1 1 0 1 1 1 1 2 0 1 2 0 
Lane group L TR L T R L TR L TR 
lVolume (vph) 50 10 160 90 20 :70 480 940 45 50 1375 190 
% Heavy veh 3 3 3 3 3 3 3 6 3 3 6 3 
PHF 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 
~ctuated (P/A) A A A A A A A A A A A A 
Startup lost time 2.0 2.0 2.0 2.0 ~?O 2.0 2.0 2.0 2.0 
Ext.eff. green 2.0 2.0 2.0 2.0 ~?O 2.0 2.0 2.0 2.0 
~ivaltype 3 3 3 3 3 3 4 3 3 
Unit Extension 3-0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 
Ped/Bike/RTOR Volume 20 20 120 20 20 60 20 20 30 20 20 30 
Lane Width 12.0 12.0 12.0 12.0 '12.0 12.0 12.0 12.0 12.0 
Parking/Grade/Parking 
. 
N 0 N N 0 N N 0 N N 0 N 
Parkinglhr 
Bus stops/hr 0 0 0 0 0 0 0 0 0 
Unit Extension 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 -
phasing EWPerm 02 03 04 Exd.Left Thru & RT NBOn'YEnming G = 15.0 G= G= G= G = 10.0 G= 60.0 G=: 20.0 G= y= 5 y- y= y= y= 5 y- 5 y=: y= 
Duration of Analysis (hrs) = 0.25 Cycle LenQth C = 120.0 
Lane Group Capacity. Control Delay. and LOS Determinati~m 
EB we NB SB 
~dj. flow rate 56 55 100 22 11 533 1061 56 1706 
-
Lane group cap. 159 178 155 219 169 404 2284 135 1587 
~/c ratio 0.35 0.31 0.65 0.10 0.07 1.32 0.46 0.41 1.07 
~reen ratio 0.13 0.13 0.13 0.13 0.1~~ 0.25 0.71 O.OB' 0.50 
Unif. delay d1 48.1 47.8 50.0 46.5 46.~3 45.0 7.6 52.2' 30.0 
Delay factor k 0.11 0.11 0.22 0.11 0.11 0.50 0.11 0.11 0.50 
Increm. delay d2 1.3 1.0 8.9 0.2 0.2 160.2 0.2 2.1 45.7 
PF factor 1.000 1.000 1.000 1.000 1.000 1.000 0.219 1.000 1.000 
!control delay 49.4 48.8 58.9 46.7 46.5 ~05.2 1.8 54.~r 75.7 
Lane group LOS D D E D D F A D E 
Apprch. delay 49.1 55.9 69.8 75.1 
~pproach LOS D E E E 
Intersec. delay 71.2 Intersection LOS E 
-
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Back-of-Queue Worksheet Page 1 ofc.. 
r--------------... ".------------_~--------------BACK..QF-QUEUE WORKSHEET 
eneral Information 
?roject Description HI BOISE VAIC PROJECT ANALYSIS 
IAverage Back of Queue 
. 
EB WB NB S8 
LT TH RT LT TH RT LT TH RT LT TH RT 
lane group L TR L T R L TR L TR 
nil queuellane 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 
Flow ratellane 56 55 100 22 11 533 1061 56 1706 
Satflow per lane 1270 1425 1236 1748 '1349 1614 1693 161-' 1667 
Capacityllane 159 178 155 219 169 404 2284 135 1587 
1~low ratio 0.04 0.04 0.08 0.01 0.01 0.33 0.33 ao: 0.54 
'r-Ilc ratio 0.35 0.31 0.65 0.10 0.07 1.32 0.46 0.41' 1.07 
I factor 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 
~rrival type 3 3 3 3 3 3 4 3 3 
Platoon ratio 1.00 1.00 1.00 1.00 1.00 1.00 1.33 1.00 1.00 
PF factor 1.00 1.00 1.00 1.00 1.00 1.00 0.23 1.00 1.00 
~1 1.7 1.7 3.2 0.6 0.3 17.8 1.8 1.8 29.9 
~ 0.3 0.3 0.3 0.3 0.3 0.5 0.9 0.2 0.7 
)2 0.1 0.1 0.5 0.0 0.0 17.9 0.8 0.2 13.8 
pavg. 1.9 1.8 3.6 0.7 0.3 35.7 2.6 1.9 43.7 
Percentile Back of Queue (95th percentile) 
ire% 2.0 2.0 2.0 2.1 2.1 1.6 2.0 2.0~ 
aOQ. Q% 3.8 3.7 7.2 1.4 0.7 56.4 5.3 4.0 67.9 
pueue Storage Ratio 
pspacing 25.0 25.0 25.0 25.0 25.0 25.0 25.0 25.0 25.0 
Ia storage 150 0 300 0 50 400 0 100 0 
Avg. Ra 0.3 0.3 0.2 2.2 0.5 
95% Ro% 0.6 0.6 0.4 3.5 1.0 
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VISTA AVE1 ELDER 
.'\gency or Co. DEI Area Type All otherareas














ITIme Period PM Jurisdiction 
Analysis Ye~r 
Volume and Timing Input -
EB we NB 56 
LT TH RT LT TH RT LT TH RT LT TH RT 
Num. of Lanes 1 1 0 1 1 1 1 2 0 1 2 0 
Lane group L TR L T ,R L TR L TR 
~olume (vph) 190 10 425 80 15 45 185 1665 70 80 1370 110 
% Heavvveh 3 3 3 3 3 3 3 6 3 3 6 3 
PHF 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 
Actuated (P/A) A A A A A .A A A A A A A 
Startup lost time 2.0 2.0 2.0 2.0 ;.~.O 2.0 2.0 2.0 2.0 
Ext eft. green 2.0 2.0 2.0 2.0 ;".0 2.0 2.0 2.0 2.0 
Arrival type 3 3 3 3 3 3 4 3 3 
Unit Extension 3.0 3.0 3.0 3.0 .3.0 3.0 3.0 3.0 3.0 
Ped/Bike/RTOR Volume 20 20 120 20 20 :~O 20 20 30 20 20 30 
Lane Width 12.0 12.0 12.0 12.0 1,2.0 12.0 12.0 12.0 12.0-
Parking/Grade/Parking N 0 N N 0 N N 0 N N 0 N. 
Parking/hr 
Bus stopslhr 0 0 0 0 0 0 0 0 0 
Unit Extension 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 
-
Phasinq EWPerm 02 03 04 Excl. Left Thru &RT NBOnly 08 
TIming 
G= 24.0 G= G= G= G= 7.0 G = 66.0 G=: 8.0 G--Y= 5 y= y= Y= Y= 5 y= 5 Y= y= 
Duration of Analysis (hrs) = 0.25 Cvcle Lenqth C = 120.0 
lane Group Capacity, Control Delay, and lOS Determination 
EB WB 
Adj. flow rate 211 350 89 17 17 
...ane group cap. 260 281 60 350 279 
vic ratio 0.81 1.25 1.48 0.05 0.06 
IGreen ratio 0.20 0.20 0.20 0.20 0.20 
Unif. delay d1 45.8 48.0 48.0 38.8 38J1 
Delay factor k 0.35 0.50 0.50 0.11 O.H 
Increm. delay d2 17.5 136.8 ~87.2 0.1 0.1 
PF factor 1.000 1.000 1.000 1.000 1.000 
iControl delay 63.3 184.8 1335.2 38.8 39.0 
Lane group LOS E F F D D 
Apprch. delay 139.1 253.3 
Approach LOS F F . 
Intersec. delay 49.4 Intersection LOS 
-
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'?roject Description HI BOISE VAIC PROJECT ANALYSIS 2.D 35" PM. 




LT TH RT 
Lane group 
TH RT TH RT LT RTLT TH 
TR TRL T R LL TR L 































o.oeFlow ratio 0.16 0.32 0.01 0.01 0.590.130.25 0.50 
0.06 1.02 os« 0.91vIc ratio 0.81 1.25 1.48 0.05 0.89 











1.00 1.00 1.001.00 1.00 1.00 1.33Platoon ratio 1.00 1.00 
1.00 1.00 0.68 1.00 1.001.00 1.00 1.00 1.00PF factor 
25.611.7 3.0 0.5 0.5 6.9 18.7 3.06.701 
0.80.1 0.9 0.2kB 0.4 0.4 0.30.4 0.4 
0.0 1.2 5.44.0 0.0 3.1 5.41.3 10.312
 
4.210.0 24.1 31.0pavg. 8.0 2t.9. 0.5 0.57.0 
Percentile Back of Queue (95th percentile) 
2.1fB% 1.9 1.9 2.1 1.8 1.71.7 20~ 
18.4 39.9 8.2 49.815.1 36.8 13.3 1.0 1.0BOQ.O% 
Queue Storage Ratio 




 0 0 100
~ storage 300
 0 
0.2 0.6 1.01.3 0.6~vg. Ra 
0.5 1.1 2.12.5 1.1~5% Ra% 
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Two-Way Stop Control Page 1 of 
"'J 
!General Information 
!Analyst P. DOBIE 
\gency/Co. DEI 








Date Performed 41512010 
Analvsis Time Peliod PM (FULL OCCUPANCY) 
Proiect Description HI BOISE TIS 
EastlWest Street MAIN HI ACCESS 
Intersection Olientation: North-South 
Vehicle Volumes and Adjustments 
lMaior Street Northbound 
Movement 1 2 
L T 
Wolume 15 1860 
Peak-Hour Factor, PHF 0.90 0.90 
Hourly Flow Rate, HFR 16 2066 
Percent Heavy Vehicles 3 -
Median Type 
RT Channelized 
Lanes 1 2 
!Configuration L T 
Upstream Signal 0 
inor Street Westbound 
ovement 7 8 
L T 
Volume 30 0 
':)eak-Hour Factor, PHF 0.90 0.90 
, jtiourly Flow Rate, HFR 33 0 
Percent Heavy Vehicles 3 3 
Percent Grade (%) 5 
Flared Approach N 
Storage 0 
RT Channelized 
Lanes 1 1 
Configuration L 
Delav. Queue Lemrth. and Level of Service 
Approach NB S8 
Movement 1 4 
Lane Configuration L L 
V(vph) 16 11 
~ (m) (vph) 257 244 
~/c 0.06 0.05 
5% queue length 0.20 0.14 
~ontrol Delay 19.9 2004 
LOS C C 
fA,pproach Delay - -
Approach LOS - -
0.90 - 0.90 61 11 · - 3 
Two Way.Left Tum Lane 
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Two-Way Stop Control Page 1 of 
TINO-WAY STOP CONTROL SUMMARY -General Infonnation Site Information 
-!Analyst P. DOBIE ntersection VISTA AVE / SITE 
\gency/Co. DEI ~urisdiction ACHD/ITD 
!Date Performed 41512010 ~nalY5is Year 2035 
IAnalvsis Time Period AM (FULL OCCUPANCY) · -Proiect Description HI BOISE TIS -EastlWest Street: MAIN HI ACCESS !North/South Street: VISTA AVE -
ntersection Orientation: North-South ISludy Peri~:l (hrs): 0.25 -ehicle Volumes and Adjustments · ajor Street Northbound Southbound 
ovement 1 2 3 4 5 6 
L T R L T:--­ R 
Volume 15 1435 65 20 1600 5 · Peak-Hour Factor, PHF 0.90 0.90 0.90 0.90 0.90 0.90 
Hourly Flow Rate, HFR 16 1594 72 22 171'7 5-Percent Heavy Vehicles 3 - - 3 - -
Median Type Two Way~Lett Tum Lane 
RT Channelized 0 0-
Lanes 1 2 0 1 2 0 
Configuration L T TR L T TR-Uostrearn Signal 0 0 
1M Inor Street Westbound Eastbound · -~ovement 7 8 9 10 11 12 
L T R L T R 
Volume -35 0 25 5 0 15 · ?eak-Hour Factor, PHF 0.90 0.90 0.90 0.90 0.90 0.90-tiourlv Flow Rate, HFR 38 0 27 5 0 16-Percent Heavy Vehicles 3 3 3 3 3 3-Percent Grade (%) 5 0 -
Flared Approach N N'- -
IStorage 0 0- -IRT Channelized 0 0 
· !Lanes 1 1 0 1 1 0 
IConfiguration 
- -L TR L TR-
Delay. Queue Lenath. and Level of Service 
Approach NB SB Westbound Eastbound 
~ovement 1 4 7 8 9 10 11 12 
Lane Configuration L L L TR L TR 
~ (vph) 16 22 38 27 5 16 
t (m) (vph) 334 371 64 295 55 270 
vtc 0.05 0.06 0.59 0.09 0.09 0.06 
~5% queue length 0.15 0.19 2.48 0.30 0.29 0.19 
Control Delay 16.3 15.3 122.8 18.4 76.9 19.2 
~OS C C F C F C 
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Total AccideDts: 29 Total Fatalities: 0 
Total Units: 58 Totallnjuries: 7 
Total People: 78 
Report Criteria: LabelSegment Code: 002720 Milepost Range: 0.130 to
 




Segment Code: 002720 Milepost Range: 0.130 to 0.260 Counties:All,
 











A Injury Accident 1 
B Injury Accident 3 
C Injury Accident 2 
Property Dmg Report 23 
Event Name TotalEvents 
Head-On Turning 18 
Rear End 16 
Angle Turning 14 
Angle 4 
Side Swipe Same 4 
Rear-End Turning 2 
Contributing Circumstance Total Contributing Orcumstances 
None 105 
Failed To Yield 14 
Following Too Close 5 
Inattention 5 
Vision Obstruction 4 
Other 2 
Disregarded Signal 2 
Alcohol Impaired 1 
Improper lane Change 1 





   
  















Aaidalls: 2' o 
TolIl Unll.: 58 7 
People; 18 
R~port Crll~rja: 
5ellllent Code Mnepost LIstIng Report 
sesment Code: 002720 Milepost Ran8~: 0.130 to 0.260 CouRtles:ALl., Cltles:All- In City And Rural, 
Data from: 2008,2007.2006,2005,2004, 
-
~I M'-Post Driwer-. UnIt 5ewerity _ttarmIule-t EventIlelWon to JundIon ~ -
1 0.1311 Stopped IIIT... 1flc S I'roperty 0..,. Report R.... rEIld In IntrrsectlQf1 10/6/200S 
0.1311 Stopped InT... ffic S Property omS Repon: Rear En<! in Inten«tion 10/6/2005 
2 0.130 llJ&btTurn On Red W Property Dma Report Side Swipe sarno: i" Intenedlon 6/26/2f106 
0.130 o.ansina lilnes N Property llmI Report SldttSwipe same J" In!erseclian 6/26/2006 
3 0.130 GoI"I Slr.IlBht 5 B InJutv Aaident ~arEnd l"te~on IleIated 6/2812007 
0-1311 5lDppe.d In Traffic 5 B InjuryAaident Rear End Intenectl<m Related 6I"lBn007 
4 0.1311 Tumi"lLert N Property Omg ~port Head-On Turning ~amp Related 7/31/2007 
0.130 GoI"llSttai&ttt 5 Property Omg Report Head-On Tuming Ramp Related 7/31/2007 
5 0.130 TumlnILefl Ii Property tlmI Report Head.(ln Tumin. ~amp Related 8/2812007 
0.130 Going 5tr.light 5 Property Omc Report H9C!.()n Tuming ~amp Related 8/28/2007 
6 0.130 Golng Stralaht 5 A. Injury Aaident Aft&Ie Turning 11I1~lorl 10/31/2007 
0.130 Tumlns Left W A InjUryAaldent Angle T"",lns In InterseetSon 10/3112007 
7 0.130 Tumi"llLeft N Property Omg Report Head-On Tuminc l"l~on U/31/2007 
0.130 GoInc Stralght 5 Propeny Dms Report Head-On Tuming III IntenecUon 12/31/2007 
8 0.130 TurningLeIt N Property Dmg Report Head.Qn Turni"l 1,,1n~ 1/31/2007 
0.130 Goln& srnllaht 5 Property Ilmg Report Head-On TuI1llnl 1"lnt~1on 1/31/2007 
9 0.130 Turning Left N Property Omg ~port Head-on Tumina ~:ampRel~ 2/24/2008 
0.130 GoIncSlrilillht 5 Property Orne Report Head-on Tuminl ~:amp Related 2/24/2008 
10 0.1311 TumlnILeIt N Propet1y DmtI Report Head-On Turrrins Il'1lntersedion 7/30/2008 
0.130 Going Stralaht S Property Omg Report Head.Qn Tuming Ill' Intersection 7/30/1008 
U 0.160 Tumi~Left W C InJury Accident Anate TuminC I !'rlveway/Anlly/p~rIdng Lot Related 4/5f2005 
0.160 Gol~Str-.ight N C Injury Acckk!nt Allele Tumlng !lrivewaYfAlleyfParki~ Lot Related 4f5/2005 
\. n 0.168 Stopped In Trooffic: S Property Dmc Report Rear-End Tumlnl ._,.-,. ~rnp Related 10/6/1006 
2 0.168 TUrning Riaht 5 Property Omll Report Rf'iIIr-End Turning \...... ~lamp Related 10/6POOS 
13 , D.201 GDlngStraight 5 Pn>jlerty Om.R~rt Re~rEnd ."", !lriveway/A1ley/Palidng lot Related 6/8/2004 
O.llli SlowingIn T... 1fit: S property Drntl Report Rear End ~1riVl!way/AIIey/Parkinllot Related 6/8/2IrJ4 
14 · 0.2ll3 Enlerint; Parki~ L.ot!ll<iIIeway/.-\I1ey N Property Dmg Report Anale Turning / '[)rlveway/A/Iey/Pa~ LotRelated 2/1212004 
0.203 Goinfl SIraight S Property Dma Report Anile Turning i)riveway/Al1ey/Parking lot Related 2/U{.!004 
15 .0.206 TumingLeft N PropertyOmg~ Head<ln Tuml", II\t DrlveINayfAlleyfParldo1llot 4/24/2006 
0.206 Golng Straight S Property Dmil Report Head<ln Turning I\t Driveway/Alley/Parklns Lot 4/24/:!006 
16 0.220 Going Straight S B Inju<)l Aci:ldent AnDe I In lnterseclian 4/nrlOO5 
0-220 Goina Str.Iis/1t W B Injury Ac;cidc!nt Aft&Ie In lntermctlon 4/13/;!005 
17 0.2.20 GoinI Straight N PropertyOmg Report AngleTurning r Orivew;,y/Alley/ParkinB lDt Related 7/6/2(K)7 
0.Z20 Turnill&Left W Property 0Inll Report Angle Turning , J)rlwway/AlIey/Palicinc LotRelated 7/6/21'Hl 
18 0.220 5t~lnT...lfic S Property Om. Repon: RNrEnd r-- Intersection Related 9/4/21K)7 
0.220 SIowfn& In Tl':ilffic S Prclpe<ty PmB Repa-< Re~...End \.._.~ Intersection Retated 9/4",707 
11/1/200419 0.22Jl Going Straght 5 p~o..., Report Rearfnd I"tersectlon Related 
0.228 Stopped In Traffic; 5 Property!lnll Report Rear£nd IQtel5ection Related 11/1/2004 
20 0.230 Starting In Tnolfic: 5 C Injury Accident Re4lrEnd Intersection Related l/28llooS 
0.230 Slowing IIITtlIfflc S C Injury Aaldent Re... fl1ll Intersection ReIaU!d 1/28/;1005 
21 • 0.239 GoInCStraiah! S Property Dn1lI Report R....rEnd Intetsllction Related 8/10/.1005 
0.239 GoIns Stra!&ht 5 Property llmaReport Rear End Inlersect!on Related B/10/'1005 
U · 0.241 WvlnS Parking Lot/DrivewaV/A11ey N Property Oms Report Angle TurniRl Drivft/ay/Allev/Parkln.lot Related 2/S/2OO5 
0.241 Goins Straight N PropertyDmi: Report Anatl! TuminB Drivew;ayIAiIey/Parldnglot Related 2/5/2005 
U 0.241 Leavin&Pat1<ing L.ot/Drlveway/Alley W Property Om. Report Anslc TurnIng ,'lllriweway/AJI~/Parklna lot 12/6/1007 
0.241 Changlns lane N Property 0..., Report AngleTumina At DrNeway/AIley/ParldllllDt 12/6/l007 
24 • 0.251 Oaangfng lanes N Property Oms Report SIde swipe Same Intersection ~lated 5/15/2007 
0.251 Going Straight N Property Dm8 Report Side Swipe Same Interaalon Rel;ated 5/15/2007 
15 0.260 Stappedln Trallk: 5 Property Dma Report Rear End In 1nl1!rs.ectlon 9/3/2004 
0.260 Tuml"llleft S Property Oms Report ~arEnd In Intersee:tfon 9/3/2004 
26 0.260 Goinfl Straisht S Property DonelIl:poot An&Je In IntelSeCUon 2/15/2007 
0.260 GaIn« Stroliaht E Property Omg ~part -""&ie In InlelRCllon 2/15/2007 
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Mount R3-9 sign overhead and over the two-way 
tum lane, whenever possible. Use post-mounled 
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') 
Desirable gap length ;,-1__ Variable 
X = S jspeed mpDi x 1Q 
2 
~ 
1.	 Pavement Markings In the through lanes are
 
optional and should be Installad only if justified.
 
2.	 Two way left tum lanes shoUld be continuous
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~ RAISED CHANNEUZATION	 Mount R3·9 sign overhead and over the two-wey o 
turn lane, whenever possible. Uee post-mounted 
R3-10A as an alternate or supplement to R3-9. 
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Concrete tapered nose,	 s.. (tm=i.( P.,o' .'olld ,.'ow 1.	 Pavement Markings in the through lanes are 
.,foptional and should be installed only if justified, 
2!: --=====-1 or wN~.	 2. Two way left tum lanes should be continuous ::I 
through "T" intersections, but may be broken for cc VJ en a4-way intersectlons. 0' 
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PAINTED CHANNEUZATION	 SI 
(') 
Mount R3-9 sIgn overhead and over the rNo-way 
tum lane, whenever possible. Use post-mounted 
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1.	 Pavement Markings In the through lanes are 
optional and should be Installed only If justified. 
2.	 Two way left tum lanes should be continuous 
through "T" intersections, but may be broken for 
4-way Intersections. 



















i n  r  H
  
-     · . 
 
t 
,,    l ~ / __ _ 
SOO'max. 
rea>mmended 
_ F~in!==:;l = = I- W-3"~=1=Ll2~U2~ t: 2s'1 




S' • 16' -+1 I+- I~ >1 ~~ 
S' 
  a t ~ W-
r 
.    
  t/  
. ft  s  
 t y   
~ a

































GN POST SINGLE 
SIGN NUMBERING 
;N POST DOUBLE 
CD 
CONCRETE R.6JL J ' 
UNEATOR TYPE I ----- , 
INEATOR TYPE II 
EDGE OF EXIST.PAVEM- "'T_, .__ .. ,....,.. r~r""", 
2, 
-= 






27+46, ,51' LT 









BEGIN DOUBLE YELLOW 
4" DOUBLE YEL;.J.:PW~25'99 
17' 8'''' P .......' T 26.67~,Y '--8" WHI E 24" WHITE 
"= - ~6.42--
~ 4" SKIP WHIT~ 
a" WHITE 
25·91 
, BEGIN 8" WHITE 









• STA.23·40, RT 
@ 
_ ......." v n.v\", I unc.
I 
'LE POINT 
DESIGNED J. Murroy SCALES SHOWNREvrSIONS
DATE I BY I ' O~SCAIPlJON 
EDGE OF NEW PAVEME
, , 
:T NO. 
SIGNING 8r PAVEMENT MARKING PLAN~ ' 
ARE FOR II'! X 17" ,
DESIGN CH~CKEO ,I1-84, VISi~i'A\(E INTERCHANGE PRINTS oNt.Y918) - " 
, 




 6·  
  
   
 
_   





 ,  
  . ,PAV.UIl, 
,...,._,   . 
.. .uv  ..J I f\U ."  c. 
   4VJ:'l'~" 
I  
I  LE  
8
  
4" DOUBLE YELLOW 
MATCH EXIST 
26"96! ,62' L T 
24" Wl1lTE 
26-92.57' L T 




.  , ' L  
E





, IDAHO (( 
R I u .. ~._ .. ~" ..... nw , I I   t. y '~ TRANSPORT A TION K 
, ' G Eunknousor ' - , - . - -.~~ ~ .. ~ " . . ~ DEPARTMENT, 
....--- (0 :. ......W~~~:1::05'LT '\ "':l .." :0' 
'Ill ?< "l' ... '" •36"X36" ,~ U')?'C Vi( ..........
 
,_ f"'" "N­
0:::: a~ m;r _.>: :9' 
a" WHITE 
0' RT 
VISTA AVE '--4" S;; WHIT;­21·76 
I~ ~22 ~22'36 
21'75 -22·52 
















BEGIN DOUBLE YELLOW 
~TY'P '-8" WHITE. 2- ~ - ( -
"--4" SKIP Wn,rr 
25t11I'~-1
~CIN8" WHITE' 
I. I I.B~lrY'P- - - -
8" WHITE 
.,N ,: Q:<O"""'I"" _ .... 




~';;'I e~. ~ $~ 
 ,"'X C'I ,..,.,..




23·55,44' LT -3. ' 





4" SKIP/SOLID YELLOW 
22+38,78'lT. ",,,,,, •.pu~, l..l''\... 
END 4" WHITE 










~ SICN POST SINGLE (0 SJGN NUMBERINC 
~ SIGN POST DOUBLE CONCRETE· RAIL 
4(- DELINEATOR TYPE J --- -- EDGE OF EXIST. PAVEMii. 
tt(- DELINEATOR TYPE 1/ SIGN S1RUCTURE -
- ANGLE POINT EDGE or NEW PAVEMEII' 
SCAlES SHOWN f IDAHO ' OE~~ ~ PROJLCT NO.e.RE FOR II" X 17" '.
TRANS~ORTATION{;n:a..llPRINTS ONLY I T-Ril \ltC''TA A'.~ •• , ~ I 
:AI}r) >I1F'NAIoAF I DEPARTMENT ~~ 
A009(81R} -- --. 
",0 
000757
IT~~:I ,  T 
" 1
 
.. I  
: ! lA 
'   \, {t. 
---- .:.  ~
1'  ' <  
. _ -
: ~ :  """"..,.  .... 
 
V • o ~~ j)B 
''''>< N ,..,.,.. 
:, 
~t:!i~~ !I~ 
I    ' ;-























T I CD I
I  
(- P  
  
- T
1-84, vrST.A. AVE INTERCHANGE 
-










adverse impact on those businesses because full access would be provided at the new 
driveway. 
All accesseswill be constructed to meet aU local and statestandards. No other impacts In 
access wouldoccur. 
5.2.2.3 Vista Avenue Interchange 
Improvements to the Vista Avenue interchange would affectproperties in the northwest, 
northeast, southwest, and southeastern quadrants of the Interchange, Overall, 
Improvements at this interchange would require approximately 0.7 acres of additional 
right-of-way, affecting 14parcels. the majority of which are currentlycommercial uses. 
Four residential properties would be affected by the westbound on ramp, displacing one 
residence. Impacts to commercial properties would occur from westbound off ramp and 
eastbound on ramp and widening West Airport Way and West Wright Street, Widening 
Vista AvenuenorthofI-84 wouldrequiresomeright-of-way fromcommercial properties, 
but wouldnot displaceany existing businesses. 
Construction of the new interchange would require access modifications £01' two 
properties,but would still continue to be able to operate at the same location. Impacts to 
access would occurto the Holiday Inn Hotel located in the northeast quadrantand to tho 
Comfort Tnn located in southeast quadrant. The: existing access to the Holiday Inn. from 
Vista would be limited to right-in and right-outmovementonly, although a new access 
would be provided onto Sunrise Rim Road from the northern portion of the property. 
This would provide a means for access via the signalized intersection of Sunrise Rim 
Road and Vista Avenue. 
A narrowstrip of propertywould be requiredfrom the Comfort Inn Motel affecting on­
site circulationaround thenortheast cornerof the motel. 
5.2.2.4 Broadway Avenue Interchange 
Improvements to the Broadway Avenue interchange would occur primarily within 
existing right-of-way, requiring 0.4 acres of Ja[14i Construction of the interchange would 
affect fOUL' commercial and five residential parcels, Impacts to residential uses would 
occur in the northwest quadrant and would be from construction of a combination 
retaining wall/noise barrier. while the impacts to commercial parcels located In "the 
southwest quadrant would be from construction of the eastbound off ramps. No 
residential or commercial displacements would occur. 
No impacts to access would occur from construction of the Broadway Avenue 
Interchange. 
------------------::---:-:--._._---------
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Interstate 84 Traffic Analysis, Orchard Interchange 10 Gowen Interchange 
April 2007 Update 
will be performed for the selected alternatives in order to develop recommendations for signal 
timing plans. 
Orchard Interchange: 
The 2035 capacity analysis showed that both the westbound and eastbound off ramp
 
intersections would operate at a LOS F in both the AM: and the PM peak hours using the
 
interchange geometry (Figure 5) as it currently exists. This expanded interchange configuration
 
(basic design) is described beJow. The capacity analysis for each alternative analyzed for the
 
Orchard Interchange is included in Table 3.
 
Interchange Configuration used in COMPASS Model (Ba~ic Design):
 
The interchange configuration used in the CaMPASS model is identified as the basic design.
 
This basic design was developed based on the original planning study for this corridor and the
 
traffic numbers forecast for Year 2025 conditions in the 2(~30 Regional Transportation Plan.
 
The basic design for the Orchard Interchange used in this analysis included the following:
 
o Two-lane off ramps, 
o Single lane on ramps, 
o Dual left tum lanes on all approaches, and 
o Two through lanes for each travel direction on the arteriaL 
The 2035 capacity analysis using the basic design geometry showed that both the westbound and 
eastbound off ramp intersections would operate at a LOS E or F in the peak hours. This design 
would not provide an acceptable operating condition. 
Alternative 1: Expand Conventional Diamond Interchange (Six Through Lanes on Orchard) ­
The (see Figure 6), expansion of the existing diamond interchange, included three through lanes 
on Orchard plus dual left- and right-tum lanes on all approaches. This alternative provides 
additional capacity through an increase of two through lanes to the arterial roadway. Capacity 
analysis indicates that this enhancement improved conditions to produce a LOS D or better on 
the ramp terminal intersections with Orchard Street. This design would provide an acceptable 
operating condition. 
Vista Imerchange: 
The 2035 capacity analysis using. the .imercaange, geometry as it currently exists (Figure 7.) 
showed that both the westbound and eastbound off ramp intersections would operate at a LOS f 
in both the AM and the PM peak hours, An expanded interchange configuration (basic design) 
was used in the COMPASS model in an attempt to provide the capacity necessary for the Year 
2035. This expanded interchange configuration is described below, as is the additional 
alternative of a single point urban interchange (SPUI). This design would provide an acceptable 
operating condition. The capacity analysis for each alternative analyzed for Vista Interchange is 
included in Table 4. 
Interchange Configuration used in COMPASS Model (Ba§ic Design): 
I'a/l'= ISG Washington Group International April 2001 LpdOle • Trame Anool)'''s Te<;hni"al R"POIl 
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Interstate 84 Traffic Analysis, Orchard Interchange coGowen Interchange 
April :Z007 Update 
CONCLUSION 
The following conclusions have been developed from this traffic analysis. 
•	 A minimum four-Iane roadway in each direction (eight total travel lanes) is needed 
to accommodate the anticipated traffic volumes (Year 2035) on 1-84 mainline west of 
the Broadway interchange, 
•	 Auxilial1' lanes are needed between the Orebard and Vista interchanges to 
accommodate the ramp merges and diverges. 
•	 Auxiliary lanes are needed between the Vista and Broadway interchanges to 
accommodate the ramp merges and diverges, 
•	 A minimum three-lane roadway (6 lanes total fOI' both directions) is needed to 
accommodate the anticipated traffic volumes (Year 2035) on 1-84 between 
Broadway Avenue and the Gowen Road interchange, 
•	 A minimum two-lane roadway (4 lanes total for both directions) is needed to 
accommodate the anticipated traffic volumes (Year 2035) on 1-84 east of the Gowen 
Road Interchange. 
....... ..._._~..	 The COMPASS e!!nnJ!1g mod~ indicates that an¥ ~ditional. ~~nJine travel lan~/il~.__ 
attract additional traff!.~.. The additional freeway traffic would be attracted from the 
nearby arterial roadway network. That additional traffic will result in similar levels of 1­
84 congestion as is forecast for the basic, ten-lane roadway design. Additional analysis 
will be needed to determine if any arterial system improvements could mitigate the traffic 
demands on Interstate 84. 
•	 Preliminary analysis has determined the potential demand and benefit for 
carpoollvanpoollbuspoollanes on 1-84. 
•	 The most congested conditions occur in the PM peak hour on the westbound 1-·84 
mainline between Broadway and Orchard. 
•	 The existing Orchard Street, Vista Avenue, Broadway Avenue and Gowen Road 
interchanges aloe not adequate to meet the anticipated travel demands under 
forecast Year 2035 conditions. 
•	 The Orchard Interchange can be expanded to meet the anticipated travel demand under 
Year 2035 conditions. A conventional diamond interchange will be adequate. However, 
Orchard Street will require dual left tum lanes on all approaches and three arterial travel 
lanes for each direction within the interchange area. 
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Interstate 84 Traffic Analysis. Orchard Interchange to Gowen Interchonge 
April 2007 Update 
CONCLUSION 
The following conclusions have been developed from this traffic analysis. 
•	 A minimum four-lane roadway in each direction (eight total travel lanes) is needed 
to accommodate the anticipated traffic volumes [Year 2035) on 1-84 mainline west of 
the Broadway interchange. 
•	 Auxilial"}' lanes are needed between the Orchard and Vista interchanges to
 
accommodate the ram p merges and diverges.
 
•	 Auxiliary lanes are needed between the Vista and Broadway interchanges to
 
accommodate the ramp merges and diverges.
 
•	 A minimum three-lane roadway (6 lanes total fOI' both directions) is needed to
 
accommodate the anticipated traffic volumes {Year 2035) on 1-84 between
 
Broadway Avenue and the Gowen Road Interchange,
 
•	 A minimum two-lane roadway (4 lanes total for both directions) is needed to 
accommodate the anticipated traffic volumes (Year' 2035) on 1-84 east of the Gowen 
Road interchange. 
...__.~ ,T!te COMPASS e!!~g model indicates that any addition!1.~~nline traveU.!!!~~..il~._ 
attract additi9nal traffic.. The additional freeway traffic would be attracted from the 
nearby arterial roadway network. That additional traffic will result in similar levels ofI­
84 congestion as is forecast for the basic, ten-lane roadway design. Additional analysis 
will be needed to determine if any arterial system improvements could mitigate the traffic 
demands on Interstate 84. 




•	 The most congested conditions occur in the PM peak hour on the westbound }-·84
 
mainline between Broadway and Orchard.
 
•	 The existing Orchard Street, Vista Avenue, Broadway Avenue and Gowen Road 
interchanges are not adequate to meet the anticipated travel demands under 
forecast Year 2()35 conditions. 
•	 The Orchard Interchange can be expanded to meet the anticipated travel demand under 
Year 2035 conditions. A conventional diamond interchange will be adequate. However, 
Orchard Street will require dual Ieft tum lanes on all approaches and three arterial travel 
lanes for each direction within the interchange area. 
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Interstate 84 Traffic Analysis. Orchard Interchange to Gowen Interchange 
April 2007 Update 
•	 The forecast traffic volwnes for the 2035 Planning Year indicate that the Vista Avenue 
.interchange can be expanded to meet the anticipated travel demands. At a minimum, 
Vista Avenue will require dual left tum lanes on all approaches and two arterial travel 
lanes for each direction within the interchange area. The diamond configuration or the 
SPUI are both viable alternatives. 
•	 The forecast traffic volumes for the 2035 Planning Year indicate that the Broadway 
Avenue interchange can be expanded to meet the anticipated travel demands. At a 
minimum, Broadway Avenue will require dual left tum lanes on all approaches, and two 
arterial travel lanes for each direction within the interchange area. The diamond 
configuration or the SPUI are both viable alternatives. 
•	 The Gowen Road Interchange can be expanded to meet the anticipated travel demand 
under Year 2035 conditions. A conventional diamond design will be adequate, Gowen 
Road will require dual left turn lanes on all approaches, two arterial travel lanes for each 
direction within the interchange area, and the installation of a signal at the westbound off 
ramp. There could be some operational improvement realized through the construction 
of a loop ramp from eastbound 1-84 to eastbound Gowen Road. The loop ramp is not 
required based on the forecast traffic volumes. 
•	 The Eisenman Road Interchange does not require any improvements, other than signal 
installations at the westbound and eastbound off ramps, to meet the ariticipated travel 
demand under Year 2035 conditions. 
Page 20 G Washington Group International I\pri12007 Updale· Tr.ffic M.ly'.... Tecbnicll1l.eport 
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Interstate 84 Traffic Analysis, Orchard Interchange to Gowen Interchange 
.-- A_p<-.riJ 200, Ui ate 
-' Table 4. Vista Intersection Capacity Analysis 
Existing Geometry 
Vista & 1-84we Off Ramp Sigrlal 112.0 F :~.7 d 
Vista & 1-84 EB Off Ramp Signal 71.0 E :50.7 0 
Basic Design 
Vista & 1-84we Off Ramp Signal 30.3 C :31.3 C 
Vista & 1-84 EB Off Ramp Signal 21.6 C :21.1 c 
Alternative 1: With Additional Lanes 
Vista & 1-84WB Off Ramp Signal 28.4 C 29.6 C 
Vista & 1-84EB Off Ramp Signal 19.1 C 18.7 C 
Alternative 2: Diamond With Southeast Loop Ramp 
Vista & 1-84 WB Off Ramp Signal 28.4 c 29.6 C 
Vista & 1-64 EB Off Ramp Si'llnal 17.4 C 22.3 c 
Alternative 3: Single Point Urban Interchange 
Vista & 1-84WB Off Ramp S1911,al 38.7 0 39.1 0 
Vista & 1-84 EB Off Ramp SI~lnal 38.7 0 39.1 0 
Calculations for the volume/capacity ratios indicated that several intersections need more lanes 
than used in the model in order to meet the desired LOS. Several ramps and intersections would 
operate at LOS F in 2035 based on the model projections. In addition, several intersections are 
over capacity using the COMPASS model configuration 
Page 12 
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[-81 Orchard Street to Gowen Road 
Vista Avenue Interchange - Eight Points Access Report 
3. Policy I: Existing System is Incapable'of Acco.mmodatin~theTraffic 
Traffic Analysis-Identify transportation needs on local and reg~onal arterial system 
The existing Vista Avenue i~terchange has the following features: 
•	 Vista Avenue is an overpass of the 1-84 mainline, 
•	 Two travel lanes for each direction on the Vista Avenue arterial. 




•	 Single lane on-romps. There are no free-running, right-turn lanes to either on-ramp. 
•	 Single lane off-ramps. There is a single left-tum lane for the westbound off-ramp to Vista
 
Avenue. There are dual left-tum lanes for the eastbound off-ramp to Vista Avenue.
 
•	 Signalized intersections at both ramp terminals. 
Local Arterial System 
Existing deficiencies - The existing Vista Avenue roadway is a five-lane facility (i.e. four travel lanes 
plus a center tum lane). The 2006 average daily traffic (ADT) volume is approximately 23,000 vehicles. )
This segment of Vista Avenue is classified as a principal arterial. The planning threshold for a. five-lane
 





Arterial traffic volumes are forecast to be 34,000 ADT for the design year (Year 2035). A four-lane 
\
 
roadway (plus left tum lanes) will provide a planning threshold of37,000 ADT at LOS E. (The existi~g ([
 
_ Jo~,:,lane ro~~y) is'~r~fici'~~a~~.e!'~_~~~'~~~!'~~f~r.~~(l:e'f~j Se~en lanes (six travel lanes plus 
a center tum Jane WII be require to meet the design goat 0 ever 0 Service D.	 J 
Regional Arterial System 
Much of the regional arterial system is adequate for the existing traffic volumes. Orchard Street, Vista
 
Avenue and Broadway Avenue are all four-lane roadways and exhibit ADT traffic volumes between
 
23,000 and 35,000. Currently, none of these roadways operate at an over-capacity condition.
 
Gowen Road has only three lanes (one lane westbound and two-lanes eastbound) within the intercbange
 
area. The ADT volume is 19,000. The arterial operates at a near capacity condition. Eisenman Road
 
accommodates only very small traffic numbers.
 
There are several design year (Year 2035) deficiencies within regional arterial system (Figure 4). 
Orchard Street, Vista Avenue and Broadway Avenue all exhibit ADT traffic volume forecasts between 
34,000 and 49,000. All of these roadways will operate at a near or over-capacity condition with their /
current five-lane configurations. Each of these three interchanges may require widening to six lanes to
 
meet the future traffic demands.
 
Gowen Road has a Year 2035 traffic forecast of 25,000 ADT. Gowen Road will require widening to five
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1-84 Orchard Street to Gowen Road 
Vista Avenue Interchange - Eight Points Access Report 
"-'-" 
Traffic Capability ofthe Existtng Vista Interchange 
The capacity of the existing Vista Avenue interchange varies by location (see Figure 2). The two ramp 
terminal intersections with Vista Avenue provide an excellent Level of Service (LOS) of C or better 
during the two peak hour periods. 
Vista Avenue Interchange
 












WB Ramp Terminal 
EB RampTerminal 
/. 
PM Peak HourAMPcakHour 
Traffic VolumeTraffic Volume .. 
LOSE LOSE 
-
LOSD LOSF .. 
LOSELOSE -
LoseLOSe 




r " The [-84 mainline and. ramps are forecast, to. operate..aLLOS E or F during the peak hours using the 
,,: existing. geometry. Althongh none.oftIie ramp volumes are over ll,.OOO AnT, tlie combiDDtion.Qf the 
• L	 mainline volumes.and.I3filp.vglumes.exceed the.singie.lane.capacities..at the. merge/diverge points. This 
results in LOS values of E and F. Widening the 1-84 mainline would improve the operating levell of 
service. 
Accident Analysis 
An analysis was conducted of the accident history for the mainline segments and Vista Avenue 
Interchange. The results are as follows: 
•	 Fifty reported crashes occurred on the eastbound segment between Orchard Street and Vista 
Avenue along eastbound 1-84 in the five-year time period of 1998 through 2002. Completion of 
the safety evaluation form indicated that the accident rate is 0.50 ACCIMV compared to the base 
rate of 0.62 ACC/MV. However, the number of Injury + Fatality accidents is significantly high. 
The safety index is 0.836, and the annual safety benefit is $94,374. 
•	 Twenty-two reported crashes occurred at the urban intersection ofeastbound 1-84 (ramps) and 
Vista Avenue in the five-year time period of 1998 through 2002. Completion of the safety 
evaluation form indicated that the accident rate is 0.42 ACCfMV compared to the base Irate of 
9.43 ACCIMV. This evaluation identifies that this section ofI-84 is as safe or safer than the 
average road within this classification in the State of Idaho, Any additional reduction of the 
accident rate due to improvements cannot be determined because it is already less than the base 
rate. 
•	 Twenty-three reported crashes occurred on the eastbound. segment between Vista Avenue and 
Broadway Avenue along eastbound 1-84 in the five-year time period of 1998 through 2002. 
Completion of the safety evaluation form indicated that the accident rate is OAO ACC/lv1V 
Washington Group lruernational Eight Points Access Report April 2007 
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1-8-1 Orchard Street to Gowen Road 
Vista Avenue Interchange - Eight Points Access Report 
4. Policy 2: Alternatives to a New Interchange Have Been Considered 
Alternatives Development 
. No-Build Alternative Development. 
The no-build project alternative does not provide either adequate capacity or travel safety under the 
forecast Year 2035 conditions. Both ramp terminals (Figure 4) are expected to operate at Level of 
Service (LOS) F during the p.m. peak hour; An LOS of E is minimally acceptable according to the 
Regional Transportation Plan. The target LOS for this project is.D. The safety evaluation showed that 
several segments have accident histories above the base accident I'3t(~. Travel safety will improve with the 
proposed project. 
Build Alternative Development 
Ten design alternatives were originally proposed for the Vista Avenue Interchange Area. The ten design 
alternatives are discussed in more detail in the following paragraphs. 
Alternative 1 (Exhibit 3) involves maintaining all the existing alignments but providing roadway and 
ramp widening where additional capacity is needed. This alternative involves removal of the existing 
bridge structure, construction ofa new bridge structure in the same location, and the reconstruction of the 
existing ramps to increase capacity and meet current design standards. The existing bridge structure will 
be replaced in stages during construction, maintaining two arterial traffic lanes of traffic during the 
construction period. The ramps could remain mostly open during some stages of construction but 
temporary ramps will be required. A portion of Wright Street is affected by the new ramp location. 
Alternative IA (Exhibit 4) is very similar to Vista Avenue Alternative I but a decreased separation 
between the ramp terminals is proposed to minimize the right-of-way requirements. This alternative still 
involves the removal of the existing bridge structure, includes the construction of a new bridge structure 
in the same location, and widens existing ramps to increase capacity. The only variation from Vista 
Avenue Alternative I is that the ramp separation distance has been decreased from 650-ft to SOO-ft. 
Wright Street is not affected by the revised ramp locations. 
Alternative 2 (Exhibit 5) has the same general lane configuration as the Vista Avenue Alternatives I and 
lA but adds a loop ramp in the southeast quadrant to facilitate traffic from eastbound 1-84to northbound 
Vista Avenue. Vista Avenue Alternatives 1 and IA do not provide adequate capacity at the eastbound 
ramp terminal. This loop ramp elevates the eastbound ramp terminal to LOS D for the p.m. peak hour. 
This alternative still includes the construction of a new bridge structure in a new location and widens 
existing ramps to increase capacity. The additional loop ramp increases the existing ramp separation. 
Conversely, it decreases the distance to the Wright Street/Airport Way intersection to only 250-feet. The 
additional right-of-way necessary for the loop ramp affects the Wright Street alignment and the 
businesses in the southeast quadrant of the interchange. 
Alternative 3 (Exhibit 6) has the same general lane characteristics as Vista Avenue Alternative Z but adds 
a loop ramp in the northwest quadrant (instead of the loop ramp in the southeast quadrant) to facilitate 
traffic from westbound 1-84 to the Boise Airport. Vista Avenue Altematives 1 and IA did not provide 
adequate capacity at the westbound ramp terminal, This loop ramp elevates the westbound ramp terminal 
to LOS C for the p.m. peak hour. This alternative still includes the construction ofa new bridge structure 
in a Dew location and widens existing ramps to increase capacity. 'Theadditional loop ramp increases the 
existing ramp separation. It also decreases the distance to the Elder Street/Sunrise Rim Road intersection. 
Washington Group International Eight Points Access Report April 2007 
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1-84 Orchard Street 10 Gowen Rood 
Vista Avenue Interchange. Eight Points Access Report 
10. Policy 8: Request Considers Planning and Environmental Constraints 
The 1-84 Orchard Street to Gowen Road Corridor Study, which includes the reconstruction of the Orchard 
Street, Vista Avenue, Broadway Avenue, and Gowen Road interchanges, is being developed lin 
accordance with the guidelines of the National Environmental Policy Act (NEPA). An environmental 
scan for the entire 1-84 corridor from the Orcbard Street interchange to beyond the Gowen Rood 
interchange was prepared assessing the potential for environmental constraints for the entire project, 
Currently, an Environmental Assessment is being prepared for the entire project. Following is a summary 
of impacts that will be addressed in the environmental documentation for the project that pertain to the 
interchange locations: 
•	 The interchange alternatives could increase the rate ofdeve~opmentofvacant areas, but would" 
oot have a significanteffect ~D existing @;Id ~;.....~_ .. 
•	 Adverse impacts to community and regional cohesion and growth are not anticipated. The 
proposed Vista Avenue Interchange would displace one horne. However, this project would not 
be considered to have a disproportionate impact per Environmental Justice Executive Order. 
•	 There are several neighborhoods located near the proposed project, including homes that are 
located predominantly OD the north side of 1-84 from Orchard Street to Broadway Avenue. These 
areas will experience increased noise levels based upon the increased nwnber ofpassing vehicles. 
The anticipated noise levels will substantially exceed the FBWA Noise Abatement Criteria of 67 
dBA. Noise mitigation measures, where reasonable and feasible, will be included in the project. 
•	 Adverse impacts on air quality from CO emissions are not expected. 
•	 There are no known displacements or adverse impacts to cultural resources. 
•	 The revised Vista interchange would not have an adverse impact to wetlands. 
•	 The proposed project would have no effect on federally listed threatened or endangered species. 
•	 The project is consistent with Destination 2030 Limited P!ar.! Update (COMPASS, 2004), 
Communities in Motion (COMPASS, 2006), Ada County Transportation Improvement Plans 
(T.I.P.), Boise City Comprehensive Plan, Ada County Com)~rehensivePlan, and the Boise, 
Airport Master Plan. 
The environmental analyses of existing site conditions and impacts caused by the various interchange 
configuration layouts is on-going, and will be evaluated in the environmental documentation for this 
project. 
Washington Group International Eigbt Points Access Report AI)ril 2007 
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Avenue the number of lanes increased to three, and maintains the existing two lanes east 
of Gowen Road. Lanes were added and subtracted within the project limits in order to 
provide a balanced interstate lane configuration. 
Table 42_ Existing Capacity of1.-84 Mainline alld Ramps. 
Section Level of ServicE~ (2006) Level of Service (2036) 
(Existing Geome!!YL-_ 
Mainline 
Eastbound Cole to Vista Avenue 
Eastbound Cole to Vista Avenue 
Eastbound Vista Avenue to Broadway Avenue 
Westbound Broadway Avenue to Vista Avenue 
Westbound Vista Avenue to Cole 
All other segments 
Ramps 
LOS E (AM/PM) F 
LOS E (AM/PM) F 
LOS 0 (AM/PM) F 
LOS E(PM) F 
LOS F (PM) F 
lOS C (AM/PM) N/A 
1-84/0rchard Street on and off ramps LOS F (PM)	 B for on and F for off 
B for wb, on, F for all
1-84Msta Avenue on and off ramps	 LOS F (PM) 
others 
Eastbound 1-84/Broadway Avenue off ramp LOS 0 (AMIPM) F 
Westbound 1-84/Broaclway Avenue on ramp LOS F (PM) F 
All other ramps LOS C (AM/PM) N/A 
Intersections 
Gowen Road and 1-84 westbound on and off 
ramp intersections 
LOS F (AM/PM) F for on and B for off 
Broadway Avenue and 1-84eastbound on and 
off ramD intersections 
LOS 0 (PM) A for on and F for off 
All other interchange intersections LOS C or better AM/PM) N/A-------------------------,-----------,- ­
With those improvements in place, the year 2035 capacity analysis was conducted using 
AM and PM peak hour predictions for the mainline, weaving sections, and ramps. The 
LOS of the ramp is based on the capacity at the connection point between 1-84 and the 
individual ramp. 
The following conclusions were developed based on the 2035 travel demand model and 
capacity results: 
•	 A minimum five-lane roadway (10 lanes total for both directions) would be needed to 
accommodate the 2035 forecast traffic volumes on 1-84 west of the Broadway 
Avenue interchange. 
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1-84 Orchard Street (0 Gowen Road 
Vista Avenue Interchange - Eight Points Access Report 
1.	 Summary 
The Interstate 84 project area, shown in Exhibit 1. consists of 9.2 miles (Milepost 50.7 to 59.9) of the
 
Interstate 84 (1-84) Corridor in Ada County, Idaho. The existing four-lane freeway segment includes five
 
grade-separated interchanges at Orchard Street, Vista Avenue, Broadway Avenue, Gowen Road and
 
Eisenman Road. The purpose of this report is to establish the need for the overall project and to identify
 
the specific potential improvements needed for the Vista Avenue Interchange (MP 53.48).
 
Improvements to the mainline segment of1-84 are needed clue to: inadequate capacity to support forecast
 
transportation demand. aged roadway and bridge infrastructure and deficient pavement that I~S
 " 
approaching the end of its useful life. Mainline improvements would relieve cunent and projected traffic . 1-:' 
congestion and update infmsttucture to current deSign stand3idS. -lbe VIsta Avenue structure requires 
. repl8remerit 10 wuten the 1-84 maililme.	 . - ....-.. -- ..- ...._...~ ...__.-- ..__._._-.... 
The proposed Vista Avenue project involves replacing. the existing diamond configuration with a single
 
point urban interchange (SPUI). .Th.is alternative includes ramp widening where additional capacity is
 
needed. The adjacent signalized intersectJon With AIrport WaylWngJlt Street (souib) IS not atteetie<ll)ythe .
 
revised ramp locations. The adjacent signalized intersection with EIder Street1Sunrise Rim Road (north)
 
is not aHect.ed by the revised ramp- locations. The proposed interchange design increases the separation
 
between these two intersections. The increased separation between the interchange ramps and the two
 
~~t .s}_~i~d..~~~tio..ns ~!U~p'r.?~~~ir#fi~ .opern~o~..~.~tie~~ll· --.-------...--- ..--...
 
The proposed aJternative involves the removal of the existing bridge structure, construction of a new ,­. r	 C..-:bqdge-StrUctuie in the same location, and the reconstruction octileeXisililB'l3inPs-io·iii~ase=c.~~itjr~~(r 
meet current design standards, The existing bridge structure will be replaced in stages during 
'constniCtio~:maiD.tainingtwo' arterial traffic lanes of traffic during the construction period. The ramps 
could remain mostly open during some stages of construction. Temporary ramps will be required, The 
key findings of the Corridor Study are: 
•	 This project involves a replacement to an existing interchange. 
•	 The existing freeway and interchange cannot provide adequate access nor can be updated to meet
 
the design year traffic demands.
 
•	 The replacement interchange meets the design year traffic demands. relieves anticipated. traffic
 
congestion and improves travel safety on both 1-84 and the arterial roadways.
 
•	 All reasonable altematives and their impacts have been reviewed and considered. 
•	 The replacement interchange at Vista Avenue is consistent with local regional and statewide
 
transportation plans. The proposed interchange replacement is consistent with the Master Plan
 
for the 1-84 Corridor.
 




•	 The replacement interchange supports local area development. 
•	 An environmental scan ofthe study area has identified that there are no significant environmental
 
constraints the implementation of this project.
 
The format of this report follows the standard criteria for an 8-Pc,ints Access Study. 
".---... Washington Group International Eight Points Access &port Apr/I 2007 
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Design Manual Guidelines And Standards 500.00 
636.06 Safe Speed for Horizontal Curves. The figures and tables in Chapter 3- of the 
AASHTO Policy ofGeometric Design provide a convenient reference for determining 
the safe speed without doing the calculations when the degree ofcurve/radius and 
superelevation are known. If design speed and maximum allowable superelevation are 
established, the maximum allowable degree of curve/radius may be determined from the 
Safe Speed Graphs. 
The advisory safe speed ofhorizontal curves can be determined by the following formula 
as shown on the Green Book page 146. 
emax 
v 
Rmin x 15 ( + fmax) 
100 
Where: 
V = Advisory safe speed ofcurve in mph 
finax = Allowable side friction factor 
emax Superelevation in % 
Rmin Minimum radius 
The allowable side friction factors for rural highways and high speed urban streets arc: 
shown in Exhibit 3-13, page 141 in the Green Book. For low speed urban streets, the 
allowable side friction factors are shown in Exhibit 3-10 &. 3-11. 
540.00 - ACCESS CONTROL 
The control ofhighway access shall be considered on all new highway improvements. 
Access Control Type V shall be provided and maintained on the Interstate Highway 
System and other designated high priority primary highways. Access Control Type I - IV 
shall be considered for other highway improvements. The general requirements and 
guidelines for partial control ofaccess are defined in Administrative policy A-12-01, 
State Highway Access Control. 
Where a highway connects to a facility with full control of access via an interchange, the 
full control ofaccess shall be extended each direction outside the ramp terminals as 
outlined in 
Figure 5-6. If economic considerations or physical limitations require that a public road 
or an approach be located closer than 300 feet, appropriate analysis and justification shall 
be prepared for Roadway Design approval. Wh~~Laccelerationor dec~!~W.iQDJ~~_~J~r~ ..... 
.. _ P.r9yi9.~g.().n theinterchange yrQ~~~0a,4s, then the full.c;Ql1t:rQI..Qf~c.~ss limits sh_a.H be .. ' 
.._ 9.a.rr.i~.QJ.O~Q"f~~.t~.eYJ)illUhe ~xtrJl.l~.1Q!Lf.~~t, ~hiche'{,er i~gr~t~r: .. 
545.00- HIGHWAY LOCATION RELATINGTO PROPERTY OWNER LINES 
Where the new location ofa highway is along property lines, the most desirable option is 
to take right-of-way from both properties rather than to lie to one side and take from one 
000771
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Technical Memoiandwn #2: Traffic Analysis 
1-84, Vista Ave Interchan~ 
Technical Memorandum #:2 
TO:	 Heidi Outer. P E ') CIP DATE: April 14,2008 
Jay Gould, P.E., CIP 
FROM:	 Bob Jacobs, P.E. 
Gary Funkhouser, P,E. 
Chbang Ream. P.B. 
PROJECT:	 1-84, Vista Avenue Interchange 
Project No. A009(818) 
Key No. 098l B 
SU BJECT:	 Traffic Analysis 
INTRODUCTION 
The purpose of this Technical Memorandum #2 is to summarize the capacity analysis for the 
<, intersections and lamp-freewayjunctions within the limits ofthe 1-84. Vista Avenue Interchange 
project The operation of the following intersections and ramp-freeway junctions were evaluated under 
the design year 2035 AM peak hour and PM peak hour traffic conditions: 
• Vista Avenue and Wright Street!Allport Way intersection 
• Intersection ofthe Single Point Urban InterchangelI-84 Ramps (SPUI) 
• Vista Avenue and Elder Street/Sunrise Rim intersection 
• Eastbound off-ramp diverge junction (Ramp A-B) 
• Eastbound on-ramp merge junction (Ramp B-C) 
• Westbound off-ramp diverge jlUIction (Ramp CoD) 
• Westbound on-ramp merge junction (Ramp D-A) 
'[be results from the capacity analysis will provide geometric data for the design of the intersection laue 
configuration within the 1-84, Vista Avenue Interchange project limits 
2035 TRAFFIC PROJECTION 
2035 traffic projection for the 1-84, Vista Avenue Interchange was summarized in Technical 
Memorandum #1 dated February 26,2008 Commercial vehicle data was not available at the time. We 
have conducted vehicle classification counts in February 2008 on Vista Avenue and the westbound 0I:l ­
ramp, which currently has the highest ADl_ Vehicle classification counts are included in the 
attachment. Commercial vehicle data on the 1-84 mainline was taken U-oID the American Geotechnics 
memo. Table 1 summarizes the current commercial vehicle data, which is also used in the design yeCill 
2035 capacity analysis. -. 
411312008
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~ I echnical Memorandum #2: I raffic Analysis 
SlanIeyCons1lltanl5.... _ 1-84. Vista Ave InteH;han~ 
The intersections ofWright Sheet, the SPUI, and Elder Street on Vista Avenue were analyzed as a 
coordinated signal system with t 20-second cycle length in Synchro The peak: hour factor (PIU) was 
assumed 0.90 for all intersections, A 3.5-second yellow interval and 1.5-second clearance interval were 
used for the Wright Street and Elder Sheet Intersections. For the spur intersection. the yellow and 
clearance intervals were based on a 35 mph speed for through movements on Vista Avenue andl25 mph 
speed for all left-tum movements following the ITE recommended practices. Based on the preliminary 
intersection layout, a 3.S-second yellow interval was used for the through movements and 3.0-second 
yellow interval for all left-turns. As for the clearance intervals, 5.5 seconds all red was used fOJ the 
through movements, 75 seconds all red for left-turns on Vista Avenue, and 6,0 seconds all red for left­
turns from the ramps. Pedestrian and bicycle wet e also considered in the intersection capacity analysis 
Pedestrian crossings were assumed on all approaches at the Elder Street and Wright Street intersections 
on Vista Avenue. At the SPUI intersection, pedestrian crossings were assumed on the lamp approaches 
only and crossings on Vista Avenue me prohibited. Table 4 represents a sUIDIIl8IY ofthe intersection 
performance under 2035 peak hom traffic conditions.. Detailed mtersection capacity worksheets are 
included in the attachment. 
Table 4 - Intersection LOS Summary under 2035 Peak Hour Traffle Conditions 
AM Peak PM Peak 
Delay Delay 
Intersection (slveh) LOS (s1vuh) LOS 
VIsta Ave & Elder St 79.0 E 50.0 D 
SPUI 31.6 C 42.3 D 
Vista Ave & Wrig ht 8t 51.7 D 44.5 D--. 
Vista Avenue and Elder Street/Sunrise Rim Intersection 
The Vista Avenue and Elder Street/Sunrise Rim intersection was analyzed with protected. left-tum 
phases on Vista Avenue and permitted left-tum phases on Elder Sheet and Sunrise Rim. The 
intersection is projected to operate at LOS E during AM peak hour and WS D during PM peak hour 
under 2035 traffic condition. Based on the 2035 naffic projections, the northbound approach on Vista 
Avenue will need dual.left tum lanes. However. this improvement. is not included in the preliminary 
concept design ofthe 1-84, Vista Avenue Interchange project. With a single left-turn lane, the queue 
length on the northbound approach should be managed through signal coordination/timing and storage 
length to prevent spill back and interfering with the SPill intersection. The segment ofVista Avenue 
between Elder Street and the SPUI intersection is approximately 640 feet long. The lengths of the left­
tum Jane on the northbound approach at Elder' Street/Sunrise Rim intersection and on the southbound 
approach at the SPill intersection should be balanced to best accommodate the potential queues. Based 
on projected queue lengths and traffic simulation observations, the left-turn lane on the northbound 
approach at Elder Street should be 213ofthe available length (420') oftbe segment and the left-tum 
lanes on the southbound approach at the SPUI intersection should be 113ofthe available length (220') 
ofthe segment, No capacity improvements are planned on the southbound, eastbound. or westbound 
approaches at Vista Avenue and Elder Street/Sunrise Rim intersection with the 1-84, Vista Avenue 
Interchange project. 
41l3J2OO1 
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Technical Memorandum #1: Traffic Projection 
1-84, Vista Ave Intl~JChan:~ 
Table 2 - Revised ADT Forecasts and Comparison 
J..84 Mainline Segment or COMPASS Estimated COMPASS Estimated COMPASS 
Ramp ADT ADT ADT ADT ADT 
E8 Orchard b Vista 71,000 82400 71900 83,400 +900 
Vista EB Off Ramp 9.200 10.700 11,000 12,800 +1,800 
Vista EB On Ram 8.000 9300 8.600 10000 +600 
EB VIsta 10Broadway 69,700 80,900 69.500 80,700 -200 
WB Broadwa to Vista 68 00 79,600 68900 80000 +300 
Vista WB on Ramp 6,400 7,400 6,700 7,800 +300 
Vista WB On Ramp 5.500 6,400 9.100 10,600 +3,600 
WB Visla to Orchard 67,800 78700 71.300 82,700 +3 00 
Vista Ave 
Nor1hof Elder sr 32.800 38,100 
South of Elder 5t 35.500 41,200 
SouthofWB Ramps 24.400 28,300 
North of EB Ramps 14,400 16,700 
Nor1tl of Wright 5t 19,300 22,400 
South of Wrf ht St 12,800 14,900 
Elder Street w/o Visla Ave 9,900 9,900 
Wright Sl 
West of Vista Ava 7,400 8,600 
East of Vista Ave 9,300 9,300 
The 2035 peak hour traffic was estimated from the revised 2035 ADT forecasts based upon the same 
peak hour traffic to daily traffic ratios as presented in Table 1 for the Vista Avenue Interchange. The 
peak hour ratios for the intersections ofElder Street and Wright Street on Vista Avenue were estimated 
from the existing traffic COWltS. Copies ofthe traffic counts are attached. The directional splits were 
also estimated from tbe existing traffic. These peak hour ratios and directional splits were adjusted as 
necessary to balance the peak how traffic flow. FJgure 1 presents a summary of the 2035 Ai\1 peak 
traffic projection. Figur"e 2 presents a summary of the 2035 PM peak traffic projection. These 2035 
peak. hour name projections will be used to assess the capacity and operation of the Vista Avenue 
interchange designed as a single-point urban interchange" 
2126f2008 3 
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~.DH-353 4-67 75:1202 / Stllte of Idaho Department of Highways... 
!
hoj. No. 1-80N-2(-lS)50 ORPORATION QUITCLA~~ • ·,'5 .120;1 
, Parcel No. 90-QC-l Access Rights ~ " Negative Easements_~__ 
· THIS INDENTURE, Made this ;;l'3~y' of..a:~~ in the year of our 
Lord one thousand nine hundred and ~ A..Q~~ , betweenI" 
GREAT WESTERN INVESTMENT CO., an Idaho corporation 
organized and existing under the laws of the St:atel:!f 
~.*iiiii_t.d~,~ttdhaving its principal offic:e in Idaho at ~~_, 
in the Co ty of Cl~ , Grantor, and the STATE OF ID.AJlO, by 
and through the Idaho Board of Highway Directors, Grantee, 
WITNESSETH: That Grantor, having autihor'Lzed the undersigned of­
ficers by resolution duly passed by its Board elf Directors to execute u 
conveya~~o the hereinafter described lands, for and in consideratiorl 
of ~ evwd -lltrl;§-~ . - : Dollars, paid tro 
it" the receipt whereof'is acknowledged" does by these presents gr,ant, 
remise, release, convey and forever QUITCLAIM, unto the Grantee" its StlC­
cessors and assigns, all present right, title Hnd interest, and all right, 
title and interest that hereinafter may be acquired by the Grantor in and 
to the land described in Schedule A attached hereto and made a part here­
of, and situated in the County of Ada State of Idaho. 
TOGETHER with all rights of access between the right of way of th.e 
said project and the remaining contiguous real property belonging to the 
Grantor, except for: access to Vista Avenue No~~theasterly from Station 
24+53.01 of said Vista Avenue Survey. 
I"t... Jl__ ........ , __ ,,__ ....... __ ._1 .• _'1 __ '"--- "'---_ . .1....... w_ •
~ ~ 
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Grantor conveys unto the Grantee the right to prohibit junkyards 
on any of its remaining land within 1000 feet 4Jf the right of way of 
the said project, and the right to prohibit .advertising signs, displays: . 
and devices within 660 feet thereof; provided 1:hat advertising relating 
to business conducted on any of the Grantor's remaining land be per­
mitted plil ! 1, hi " 20 f , '1,,1' € " but only on land utilizedt 
exclusively for said business. 
TOGETHER With all and singular the teneme.nts, hereditaments and 
appurtenances thereunto belonging or in anywise appertaining, the re­
versfon and revers1.ons, remainder and remainders, rents, issues and 
profits thereof. 
TO HAVE AND TO HOLD, All and singular fhe said premises, together 
with the appurtenances, unto the Grantor, its successors and assiWls . 
forever . 
.",Ul"WNESS WHEREOF, Grantor has caused its corporate name to be 
he:J."~~~•.~~:ibed by its President and its corporate see.l to 
~~':~'~~~·'-l?!i\ts Sec::etary <pursuance to said resolution, 
.tn~:~,)a~ y~ first above wr1tte . 
: : ... ; :" _;; -0. : ~ ­. . . 
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On' ,t:his.2.f~y of ~ ,,196,2, before .me, the tmdersigned, a 
N ta-pf fub ic in and for sa' St te personally appeared_--:--__ _ 
(J : . ?,/. ./ d known to me 
. respectively ~ of the corpora •. 
tion which ex cuted the foregoing instrument on behalf of said corporation, 
and aCkn.o~J~qg~a·~ me that said corporation executed the same. 
IN. ,·W~"ESS . .:~~~OF, I have hereunto set Illy hand and affixed my of·· 
ficial s~a:L,{tJ:{e- d'a~.;ehd year in this cer 1:e first above . 
~ ~1(, {. ·tr / .... :, iyg} Notary . 
(SEAL) .~ "'.?':...~~ :' H MARIE CHAILBesiding ''''''.--I''''?f.~"''?''oa:cAC£..o~.!:C.. ... ~~_ 
•• I ~ . 
DH-J57 3-67 
~ 
,. 7[) 1Z65 QUITe DEED FROM GREAT 
r, SCHEDUIE A 
WESTERN INVESTI1ENT CO. ~ 
STATE OF IDAHO 
TO ­
Sheet~ ot-l- Project No. I-80N-2(15)50 
Parcel No. 90-QC-1 
A parcel of land being on the Southeasterly side of the centerline of the 
Vista Avenue Survey of Interchange No. 3 as shown on the: plans of Inter­
state SON Project No. I-80N-2(15)50 Highway Survey now on £ile in the 
of£ice of the Department of Highways of the State of Ldaho , and beIng a 
portion of the NE~NE~ of Section 28, Township 3 North, Range 2 East;'Boise 
Meridian, described as follows, to-wit: 
, Commencing at the Southeast corner of the NE~NE~ of Section 28, Township 3 ,il[I North, Range 2 East, Boise Meridian; thence along the Southwesterly line 
of the tract of land as described in that certain Lease dated July 1, 1966,iii'I. recorded January 24, 1967, under Recorder',s Fee No. 656820, records of Ada 
County, Idaho, as fol1~IS: North 43°33'06" West (shown of record to be 
North 43°31' West) 242.83 feet to a point that bears North 19°21'10"' East ­II 418.49 feet from Stati!;lO 2824+85.31 of Interstate BON Project No. I-BON-2(1
I Highway Survey; North 65044'30" West: (shown of record to be North 65~37' I 
point that bears South 72014'23" EastWest) 132.55 feet to a - 88.21 feet 
from Station 22+40.0 of the Vista Avenue Survey of Intel~,~hange No.3, .as 
shwon on the plans of said Interstate BON. Highway SUrvE!)' and being 'the 
REAL POINT OF BEGINNING; thence No::cth 12041'03" East - 205.81 feet to a 
point that bears South 72°14'23" East - 70.0 feet from Station 24+45 of 
said Vista Avenue Survey; thence North 72°14'23" West - :30.0 feet; thence 
North 16°47'35" East - 134.0 feet, more or less, to a point in the North­
easterly line of said tract of Land j thence Northwesterly (shown of ',record 
to be North 60047' West) along said Northeasterly line 7.0 feet, more"or 
less, to the most Northerly corner of said tract of land; thence South 
15°26'38" West (showa of record to be South 15018' West) along the North­
westerly line of said tract, of land" be;1ng t!te SoutheastE!r1y right C!f: way, I 
line of existing Vista Avenue, 346.26 'feet 'to the most Westerly corner of ' 
said tract of land; thence Southeasterly (shown of record to be South' 14°42 
East) along the Southwesterly line of said tract of land'44.ll feet to the 
Real Point of Beginning and containing approximately 0.22 acres. ' 
Vista Avenue Survey Station Reference: 22+35 to 25+77. 
The bearings as shown in the above land description, unle-ss otherwise 
noted, are from the Idaho Plane Coordinate Syst~, based on the trans­ I
 
verse mercator projection for the West Zone of Idaho. TiD' convert to geo­
detic bear:ings, a correction of 0°19'10.24" roust: be subt::l::acl;ed from all 
Northeast and Sout:hwest bearings and added, to all Northwl3st and Southeast 
bearings. 
"da County, ldello, III: 
ReqyeslGt ' 
Cap!tQ.L 1'.i\.LEI Co. 
Time .if.' (1 .s-.p M.
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===T,,-,=O=N WARRANTY D1m1) 
"8 ~ 
~raRter QgEgeG that ae Q~ildieg er Btr~etYres, e~~~pt irrigetioa 
196Z. before me, the undersigned, a 
I pe s lly appeared _ 
74~1:a::..-..r..,~~:a:.::::zZ!'P~"""""'-.l:~4~\t__40...:..d·:.:~::!:!::·~~~:a..L.d_.LJ<nown to me 
.==~-=:o:::.!..s:Aat:-=-,and res ctively, of the corpor­
foregoing instrument on behalf of said corpor­
ation, and ~pknov.;t;edged to me that said corporation executed the. same. 
• IN :WI:t~S.::. ~~OF, I have hereunto set my hand and affixed my 
off1cial.~~Jl;rJle:;~~\ and year in this certificate first: above written. 
~::'$ ~r': :~; ;,\~~1 
7~•••• -;','" .:'/.~~:J Notary Public fOr...l,..,~.:.<c.·~:;;C[~ 
. ·:::,.:,;:~ofS',~fi::N MARIE CHMtt / ... e4~.,<(SEAL) 
? 7" 
I "DH-355 4-67 
,
corporation uly organized and existing under the laws of the State 
-:v'-~~,A.d'.U:4.IO'7J----' and having its priIicipal office in Idaho at 
--:-cc=>-<-===----. the County of 0dI..a , ,. Grantol', and the STATE 
by and through the Idaho Board of Highway D:l.i:ectors. Grantee. 
WITNESSETH: That Grantor, having authorized the unders igned of-
I ficers by resolut::Lon duly passed by' its Board of Directors to execute. 
I 
i a conveyance to the hereinafter described lands. for and in considera-
I tion of ;:.-lliv ~ -,~ a-bP-"-~'-~Dollars, paid to it, receipt
i' whereof is acknowledged, baa granted, bargained, sold and conveyed,
! and by these presents does grant, bargain, sell and convey unto the .. 
, Grantee, its successors and assigns forever, in fee simple, the land.I described in Schedule A attached hereto and made a part: hereof, and 
1 
'1 . situated in the County of Ada , St,ate of Idaho. 
TOGETHER with all rights of access between the rIght of way of 
the said project and the remaining con~iguous real property belonging 
to the Grantor; except £Ol;": sccess to' Vista Avenue Norj-hea SterJ y from 






~. I· . • • 
Proj. No. 1-80N-2(15) 
Parcel No. 90 Access Rights v" ,NegativE! Easements __ _ 
THIS INDENTURE, Made thiS~day of~Tirl the year of oUr 
Lord one thouB~nd nine htmdred and,4o/~ ~. bE!:t:ween 








' 4 ~'-~Dollars, .t  






f l;": Bec  l" a  s a ] 
a  g res, 
or drainage structures wiJ,l he pex;miUlea to be construe ted within 20 
i!eel! of Ehc :rIgFlt: &£ "leY ef eba said proj I~ • 
Grantor' conveys unto the Grantee the right to prohibit junkyards 
on any of its remaining land within 1000 feet of the rlght of way 'of 
the said project, and the right to prohibit advertiain~; Signs, displ~YB 
and devices within 660 feet thereof; provided that advEl:t'tising relating 
to business conducted on any of the Grantor's remaining land be per-
mitted . 1 t1 sa fe .. " "1 C ~ but only on l.und utilized 
exclusively for said business. ' 
TO HAVE AND TO HOLD the said premises, with their appurtenances, 
unto the said Grantee and its successors and assigns fOl~ever. .And the 
Grantor does hereby covenant to and with the Grantee, tlmt it is the 
owner in fee simple of sai.d premises; that they are fre(l from all' en-
cumbrances and that it will warrant and defend the same from all law-
ful c1aims whatsoever. 
IN WITNESS WHEREOF. The Grantor has caused its corporate name to 
be hereunto subscribed by its President and its cot~orate seal to 
be affixed by its Secretary, in pursuance to said resolution, 
the day and year first above written. .' 
~  
______ 
4~~-L;~~~~~~~~~~b*~~~~ ~~ ~~~~known  
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Sheet_l_ of_1_ Project No. __ 1-80N-2(15)50 
Parcel No. __....:.9....:.0 _ 
A parcel of land being on the Southeasterly side of the center line of the 
Vista Avenue Survey of Interchange No. 3 as shown on the plans of Interstat 
80N Project No. I-BON-2(15)50 Highway Survey now on f'LLe in the office of 
the Department of Highways of the State of Idaho, and being a portion of 
the N£~ of Section 28, Township 3 North, Range 2 East:, Boise Meridian, 
described as follows, to-wit: 
Beginn:lng at the Southeast: corner of the NE~NE~ of Section 28, To~omship 3 I 
North, Range 2 East, Boise loferidian; thence South 89°56'48" West (shown of II 
record to be West) along the South line of said NE~~ ;3 distance of 396.8 'I 
feet to the Southwesterly corner of the tract of land as conveyed by that 
certain Warranty Deed dated August 18, 1965, recorded F,ebruary 16, 1966 in 
Book 531 at pages 148, 149 and 150 as Instrument No. 63:2920, records of 
Ada County, Idaho; thence North 15°26'38" East (shown of record to be North 
15°18' East) along the Northwesterly line of said tract of land being the 
Southeasterly right of way line of existing Vista AvenUI~ 917.9 feet to the 
most Northerly corner of said tract of land; thence South 67016'22" E3st 
(shown of record to be South 67025' East) along the Northeasterly line of 
said tract of land 7.06 feet to a point in a line paranel with and 40.0 , 
feet Southeasterly from the centerline of the Vista AvenLle Survey of Inter-I 
change No. 3 as shown on the plans of said Interstate 80N, Project No. I 
1-80N-2(15)50 Highway Survey; thence South 15°26'38- West along said parall~ 
line 256.22 feet to a point opposite Station 26+46.04 of .said Vista Avenue 1 
Survey; thence South 16°47'35" West - 202.61 feet to a p<:.>int that bears I 
South 72°14'23" East - 40.0 feet from Station 24+45 of s.:tid Vista Avenue I 
Survey; thence South 72°14'23" East - 30.0 feet; thence South 12°41'03" Wes 
205.81 feet to a point that bears South 720 14 ' 23" East ., 88.21 feet .from ! 
Station 22+40.0 of said Vista Avenue survez; thence South 65°44'30" East ­
132.55 feet to a point that bears North 19 21 '10" East - 418.49 feet from 
Station 2824+85.31 of said Interstate 80N Highway Survey:; thence South 
43°33'06" East - 242.83 feet to the PLACE OF BEGINNING. 
Excepting therefrom, all that portion as described in thOlt certain Deed 
dated August 2, 1966, recorded October 4, 1965 in Book 538 at pages 8 and 
9 as Instrument No. 649774, records of Ada County, Idaho. I
Vista Avenue Survey Station Reference: 19±80 to 25+75 and 27+27 to 29+' 
The area above described contains approximately 1.539 acres, 0.226 acres 
of which is acknowledged to be a portion of a public road. 
The bearings as shown in the above land description, unless otherwise noted 
are from the Idaho Plane Coordinate System, based on the transverse mercato 
projection for the West Zone of Idaho. To convert to ge'Jdetic bearings, a 
correction of 0°19'10.2411 must be subtracted from all Northeast and "South­
west bearings and added to all Northwest and Southeast bMrings, 
Ada County Idaha $Sq Request of ' ,. 
I :~~~!~ TJ.Ue !Jib.
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FILED llfi..r­-4,'111 1 ,"­" .••._ .•". P.M.~ _ 
Fredric V. Shoemaker, ISB No. 1687 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
APR 2 9 ,010 
DAVID NAVARRO, Clerk 
F'lv J\.r.,:IllR.o~"~ 
i..I'~-PUl' 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF 
SUBPOENA AND NOTICE OF 
DEPOSITION OF TERRY LITTLE 
PLEASE TAKE NOTICE that, on the 29th day of April, 2010, Defendant, HI Boise, 
LLC, a Delaware limited liability company, ("Defendant"), by and through their counsel of 
record, Greener Burke Shoemaker P.A., served the following documents, in the manner indicated 
on the certificate of service: 
1. Subpoena and Notice 0/Deposition ofTerry Little; and 
2. This Notice a/Service. 
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DATED THIS 29th day of April, 2010. 
GREENER BURKE SHOEMAKER P.A. 
;y t:: -:r</ 4-fl~ 
Thomas 1. Lloyd III 
CERTIFICATE OF S~RVICE 
I HEREBY CERTIFY that on the 29th day of April, 2010, a true and correct copy of 
the foregoing was served upon the following: 
Mary V. York ("0Via U.S. Mail 
Steven C. Bowman CJ Via Hand Delivery 
Holland & Hart LLP CJ Via Facsimile 
P.O. Box 2527 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. I~ Via U.S. Mail 
1818 Library Street, Suite 300 [J Via Hand Delivery 
Reston, V A 90190 1:] Via Facsimile 
Defendant 
--rt::- ;r 4rP ~ 
Thomas 1. Lloyd III 
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Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) MAr 0 5 2D1;l 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
rJr P, :~.~--~; :'-;~ ~:~ 
D-"l.IIY 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
MOTION FOR A MORE DEFINITE 
STATEMENT 
Pursuant to Rule ]2(e) of the Idaho Rules of Civil Procedure, Plaintiff Idaho 
Transportation Board ("ITD") moves the Court for an order requiring Defendant HI Boise LLC 
("HI Boise") to submit a more definite statement of its Counterclaim in this matter. 
On April 13, 2010, HI Boise filed a Counterclaim for inverse condemnation against 
Plaintiff I'TD. The Counterclaim fails to describe what property or property interests it claims 
are being inversely condemned. The Counterclaim also fails to explain or describe how or in 












           
    
  





what manner lTD is allegedly inversely condemning the unspecified property or property 
interest. 
HI Boise's Counterclaim is so vague and ambiguous that lTD cannot reasonably be 
required to frame a responsive pleading. Therefore, lTD moves this Court for an order requiring 
HI Boise to file a more definite Counterclaim so as to allow lTD to frame a responsive pleading. 
This motion is supported by lTD's Brief in Support ofMotion for More Definite 
Statement. 





Special Deputy Attorneys General 
Attorneys for Plaintiff 
State ofIdaho 
Idaho Transportation Board 
MOTION FOR A MORE DEFINITE STATEMENT - 2
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CERTIFICATE OF SERyICE 
I hereby certify that on this 5th day of May, 2010, I caused to be served a true and correct 
copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker
 
GREENER BURKE SHOEMAKER P.A.
 







Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
Facsimile: (703) 748-0183 
[] U.S. Mail 
C~~ Hand Delivered 
[] Overnight Mail 
[J Facsimile 
[] E-mail 
C~~ U.S. Mail 
[J Hand Delivered 
[J Overnight Mail 
[] Facsimile 
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Mary V. York (ISB # 5020) A.M--·---· 
Steven C. Bowman (ISB # 4404) MAY n j ~;. ,I 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
lTD'S BRIEF IN SUPPORT OF 
MOTION FOR A MORE DEFINITE 
STATEMENT 
PlaintiffIdaho Transportation Board ("lTD") files this Brief in Support of its Motion for 
a More Definite Statement brought under Rule 12(e) of the Idaho Rule of Civil Procedure. On 
April 13, 2010, Defendant HI Boise LLC ("HI Boise") filed a Counterclaim alleging inverse 
condemnation against PlaintiffITD. HI Boise's Counterclaim fails to identify or describe what 
property and/or property rights it alleges are being taken or damaged by inverse condemnation, 
and fails to identify or describe how any property or property interest is being inversely 
condemned. Consequently, lTD cannot frame a responsive pleading or mount a defense to the 






















Counterclaim. For these reasons, lTD requests that the Court enter an order requiring HI Boise 
to file a more definite statement of its Counterclaim. 
INTRODUCTION 
lTD is engaged in construction of a project known as the "Interstate 84Nista Interchange 
Project," lTD Project No. A009(818) ("the Project"). lTD initiated this suit in the form of a 
direct condemnation action to take and condemn a small strip of land along the edge of HI 
Boise's property, and to obtain temporary construction easements needed for construction of the 
Project. In its complaint and amended complaint, lTD identified and described in detail the 
property and property interests to be acquired, the need or purpose for the acquisition, and the 
manner of acquisition. 
On April 13, 2010, Defendant HI Boise filed an Amended Answer and Counterclaim for 
inverse condemnation. HI Boise's Counterclaim is not labeled, but it appears to assert a claim 
for inverse condemnation. Therefore, for purposes of this motion, HI Boise's Counterclaim will 
be treated as a claim for inverse condemnation. 
Reading HI Boise's Counterclaim, it is impossible to determine what property and/or 
property interests are allegedly being taken or damaged by inverse condemnation. No 
description of the condemned property is given, nor is it identified by any other means. The 
Counterclaim also fails to describe or explain the means, manner, or extent of any alleged 
inverse condemnation. Nor does the Counterclaim identify the nature of any damages it claims 
or how any claimed damages arise to the level of an inverse condemnation. Consequently, ITD 
is unable to frame a response or prepare a defense to this vague and incomplete Counterclaim. 






















   
ARGUMENT
 
A.	 HI Boise Fails To Meet The Requirements Of Notice Pleadings, And lTD Is Entitled 
To A More Definite Statement. 
1. Legal Standards Under The Rules Of Civil Procedure. 
Under Rule 8 of the Idaho Rules of Civil Procedure" all a pleading is required to do is 
give "a short and plain statement of the claim showing that the pleader is entitled to relief." 
LR.C.P. 8(a)(1); Brown v. City ofPocatello 2010 WL 1241352, 3 (Idaho 2010). Thus, under 
Rule 12(e), a motion for more definite statement is needed when the pleading "is so vague or 
ambiguous that the party cannot reasonably prepare a response." LR.C.P. 12(e). 
2. HI Boise's Counterclaim. 
The only attempt by HI Boise to identify or describe what it contends is being inversely 
condemned is contained in ~ 4 of its Counterclaim, which reads, verbatim, as follows: 
Since HI Boise filed its Answer dated August 13, 2009, it 
has determined through discovery responses from ITD and 
otherwise that the lands, improvements, easements, access and 
other property and contractual rights pertaining to the Property, or 
appurtenant thereto, will be taken or damaged on a permanent 
basis beyond the authority sought and described in the Complaint, 
Amended Complaint, or in the Stipulation for Possession and 
following Order of Possession. 
Counterclaim, at ~ 4 (filed Apr. 14,2010). The Counterclaim does not identify any property or 
interest that it contends is being inversely condemned. It only indicates that something is being 
condemned beyond the condemnation of property identified and described in lTD's 
condemnation complaint in this case. However, what has allegedly been taken or damages 
caused by inverse condemnation are never described or explained. 
HI Boise's description of "land, improvements, easements, accesses and other property 
and contractual rights pertaining to its Property, or appurtenant thereto" is simply a recitation of 
all possible property and interests held by HI Boise. Further, HI Boise cannot rely on the 
lTD'S BRIEF IN SUPPORT OF MOTION FOR A MORE DEFINITE STATEMENT - 3 
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incorporation clause of the Counterclaim because nothing in the Amended Answer or 
Affirmative Defenses provides any explanation of any property being inversely condemned. HI 
Boise's lack of description and explanation makes the Counterclaim "so vague and ambiguous 
that [lTD] cannot reasonably prepare a response." LR.C.P. 12(e). 
3.	 Inverse Condemnation Claims Are Governed By The Same Principles As 
Direct Condemnations. 
Under Idaho law, an inverse condemnation claim is treated the same as a condemnation 
claim and both are governed by the same principles. See Covington v. Jefferson County, 137 
Idaho 777, 780, 53 P.3d 828, 831 (2002); Reisenauer v. State, Dept. ofHighways, 120 Idaho 36, 
39,813 P.2d 375, 378 (Ct. App. 1991); Rueth v. State, 100 Idaho 203, 220,596 P.2d 75,92 n.4 
(1978). "The principles which affect the parties' rights in an inverse condemnation suit are the 
same as those in an eminent domain action." Reisenauer, 120 Idaho at 39, 813 P.2d at 378 
(citing Rueth v. State, 100 Idaho at 220,596 P.2d at 92 n.4). Therefore, the standards that apply 
to a condemnation complaint also apply to an inverse condemnation complaint. 
4.	 Pleading Requirements For Condemnation Claims. 
Idaho Code § 7-707 sets forth the requirements for pleading condemnation claims. In 
2006, § 7-707 was amended to ensure that condemnation claims" clearly set forth in the 
complaint a description ofthe property and property rights to be acquired." STATEMENT OF 
PURPOSE, S.L. 2006, ch. 450, § 1, eff. July 1,2006. The legislature intended to make sure that 
no ambiguity would exist as to what property and property rights were to be acquired. !d. Since 
inverse condemnation claims are governed by the same principles and are treated the same as 
direct condemnation claims, HI Boise's Counterclaim must adhere to the applicable requirements 
ofIdaho Code § 7-707. 
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HI Boise's Counterclaim does not meet the requirements ofIdaho Code § 7-707. Iclaho 
Code § 7-707(5), in part, requires the complaint to contain "'A description of each piece of land 
sought to be taken, and whether the same includes the whole, or only a part, of an entire parcel or 
tract." HI Boise fails to provide a description of the parcel or parcels ofland it believes are being 
taken. Similarly, § 7-707(6) requires, in part, that the complaint "clearly identifies all property 
rights to be acquired including rights to and from the public way, and permanent and temporary 
easements known or reasonably identifiable to the condemning authority." HI Boise fails to 
clearly identify any property rights it believes are being acquired. 
Some sections of Idaho Code § 7-707 obviously apply only to direct condemnation 
actions. However, nothing in the law excuses HI Boise from meeting the requirements of § 7­
707 equally applicable to any condemnation action. Moreover, HI Boise is obligated to adhere 
to the overarching purpose ofIdaho Code § 7-707, and provide a description of the property it 
claims is being taken and identify the property rights it claims are being acquired. 
5. HI Boise Fails To Meet The Standards Under Rule 8 and 12(e). 
HI Boise's Counterclaim gives no notice of the actual claims being brought against ITD. 
"The key issue in determining the validity of a complaint is whether the adverse party is put on 
notice of the claims brought against it." Brown v. City ofPocatello 2010 WL 1241352 (citing 
Gibson v. Ada County Sheriff's Dep't, 139 Idaho 5, 9, 72 P.3d 845,849 (2003)). There are limits 
to the liberal notice pleading rules, and a party may be required to refine the issues once 
litigation has commenced. Christensen v. Rice 114 Idaho 929, 931, 763 P.2d 302,304 (Ct. App. 
1988); Dursteler v. Dursteler, 108 Idaho 230, 697 P.2d 1244 (Ct. App. 1985). Idaho Courts have 
repeatedly granted motions for more definite statement when the pleadings are so vague and 
ambiguous. See, e.g., Duffv. Seubert, 110 Idaho 865, 866,719 P.2d 1125,1126 (1985). Further, 
a more definite statement is proper when a pleading contains ambiguities regarding a property 
lTD'S BRIEF IN SUPPORT OF MOTION FOR A MORE DEFINITE STATEMENT - 5 
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description. See Farrell v. Brown, 111 Idaho 1027,1033, 729 P.2d 1090, 1098 (Ct. App. 1986) 
(citation omitted). 
Federal courts applying the corresponding federal rule are in accord. See, e.g., Hilchev v. 
City ofHaverhill, 233 F.RD. 67, 70 (D.Mass. 2005) (plaintiff required to amend to provide more 
a definite statement so that defendant can determine when conduct complained of took place and 
what the alleged conduct entailed); McKenzie v. MCI Worldcorn, Inc., No. 99-2517-CM, 2000 
WL 1303041, *3 (D.Kan. Aug. 19,2000) (motion for more definite statement granted where 
plaintiff failed to identify or describe the contract and its terms and conditions). 
Federal courts applying the Rule 12(e) standard to inverse condemnation claims have 
ruled that landowners are required to state precisely the actions of the government that constitute 
a taking which entitle them to compensation. See Hutchens v. UiS; 89 Fed.Cl. 553, 557 -558 
(Fed.Cl. 2009). In Hutchens, plaintiff sued the United States alleging that a compensable taking 
occurred due to the Environmental Protection Agency's remedial action at a superfund site. ld. 
at 557 -558. Plaintiffs amended complaint consisted of225 pages and 923 numbered 
paragraphs. Id. The United States moved for a more definite statement because it needed a more 
focused and coherent complaint in order respond. ld. at 558. The Court granted the United 
States' motion for more definite statement and held that the Plaintiffs were required to file a 
more definite statement that set forth "the exact nature of their respective ownership rights in 
the property that is the subject of the alleged taking and stating precisely the actions of the 
Government that constitute a taking and for which plaintiffs claim compensation." 
ld. (emphasis added). 
The case ofKaren Crane-McNab, LLC v. County ofMerced 2008 WL 4737152, *5 
(E.D.Cal. 2008), exemplifies the level of specificity sufficient to overcome a motion fix more 
lTD'S BRIEF IN SUPPORT OF MOTION FOR A MORE DEFINITE STATEMENT - 6 
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definite statement in an inverse condemnation case. In Karen Crane-McNab, the plaintiff filed 
claims against the County of Merced for damages arising out of the operation of a landfill. Id. 
These claims included a claim for inverse condemnation. ld. The county filed a motion for 
more definite statement arguing that it could not determine which ofPlaintiffs' lots were 
damaged by the landfill. Id. The District Court denied the county's motion for more definite 
statement, reasoning as follows: 
Plaintiffs identify the lots that they claim to be affected by the 
various allegations against County. Directly under a subheading 
labeled "The Highway 59 Landfill," Plaintiffs list by lot number 
and APN each lot they own that they allege has been damaged by 
County's landfill operations. FAC 'JI 7. Those lot numbers are 
followed by the factual allegations regarding the operation of the 
Landfill. FAC 'JI'JI 8-21. Under a separate subheading labeled 
"Canal Creek Waterway," Plaintiffs list by lot number and APN 
each lot they own that they allege to be damaged by County's 
waterway operations. FAC 'JI 22. Plaintiffs follow those lot 
numbers with factual allegations regarding County's waterway 
operations. FAC 'JI'JI23-25. 
!d. at *5. Therefore, in Karen Crane-McNab, the plaintiffs claim properly identified and 
explained both the property that was damaged and how it was damaged. HI Boise's 
Counterclaim contains neither explanation. 
In order to support a claim for inverse condemnation, the landowner must assert, among 
other things, that some of their property or some property interest has been invaded or 
appropriated to the extent of a taking. Covington v. Jefferson County, 137 Idaho 777, 780, 53 
P.3d 828, 831 (2002). HI Boise never identifies what property or property interest has been 
invaded or appropriated or how it has been invaded or appropriated. 
CONCLUSION 
HI Boise should be required to provide a more definite statement identifying the property 
and the property interests that it contends are being taken, and how that property and those rights 
lTD'S BRIEF IN SUPPORT OF MOTION FOR A MORE DEFINITE STATEMENT-7 
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are being taken or damaged. lTD is unable to answer the Counterclaim or prepare a defense as 
presently drafted. 
DATED this 5th day of May, 2010. 
-~~ IBy	 ~tl/'///~ ~7 
HOLLAND &H~~--­
MaryV. York 
Special Deputy Attorneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
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HEARING ON PLAINTIFF lTD'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 
The Court has requested that Plaintiff vacate its hearing on May 26,2010 and reset it on 
May 27,2010. Accordingly, NOTICE IS HEREBY GIVEN THAT the hearing on Plaintiff 
Idaho Transportation Department's Motion for Partial Summary Judgment is now set for 
May 27, 2010, at 3:30 p.m., or as soon thereafter as counsel may be heard, before the 
Honorable Ronald J. Wilper, located at 200 West Front Street, Boise, Idaho 83702. 
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HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF PLAINTIFF'S 
RESPON'SE TO HI BOISE, LLC'S FOURTH 
REQUEST FOR PRODUCTION OF 
DOCUMENTS 
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned 
counsel that a copy of PLAINTIFF'S RESPONSE TO HI BOISE, LLC'S FOURTH 
REQUEST FOR PRODUCTION OF DOCUMENTS was served on all parties, along with a 
copy of this Notice, on the date and in the manner indicated on the Certificate of Service below. 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO HI BOISE, LLC'S FOURTH 
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Mary V. York (ISB #5020) 
NO·,------:::FI::"::LE='"O~~­Steven C. Bowman (ISB #4404) 
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Special Deputy Attorneys General 
HOLLAND & HART LLP MAY 19 2010
P.O. Box 2527 
Boise, Idaho 83701-2527 J. DAVID NAVARRO, Clerk 
Telephone: (208) 342-5000 By J. RANDALL 
OEPUTY
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE, 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
lTD'S MOTION AND SUPPORTING 
BRIEF IjOR LEAYE TO FILE 
OYER-I..ENGTH REPLY BRIEJF 
Pursuant to Rule 8.1 of the Local Rules of the District Court Division for the Fourth 
Judicial District, Plaintiff Idaho Transportation Board ("lTD") respectfully requests leave to file 
an over-length Reply Brief in Support of its Motion for Partial Summary Judgment. The issue 
presented in lTD's Motion for Partial Summary Judgment is central to the case and requires 
additional briefing to address properly, particularly in light of the many contentions raised by 
HI Boise in its response. The grounds for lTD's motion include the following: 
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1. ITD moved for Partial Summary Judgment to dismiss Defendant HI Boise, LLC's 
("HI Boise") claims for damages based on loss of access and increased noise. 
2. ITD's motion is based on that fact the I-84Nista Interchange Project does not 
close or restrict access to HI Boise in any way, and a waiver signed by HI Boise bars claims for 
noise from 1-84. 
3. ITD's motion is supported by a wealth of Idaho case law that makes clear that no 
taking of access has occurred in this case. 
4. In response to ITD's motion, HI Boise has made a dramatic shift in its positions 
taken in business damage claims submitted under Idaho Code § 7-711 and in this litigation. 
HI Boise now acknowledges that ITD is not actually taking or closing driveway access on Vista 
Avenue. Rather, HI Boise argues that the "effects" of the Project, in the form of increased traffic 
and adjustments to the driveway, amount to a "de facto" loss of use of the Vista Avenue 
driveway, specifically the loss of the ability of the driveway to accommodate left hand turning 
movements into and out ofthe driveway. 
5. In support of its new position on access, HI Boise submitted a lengthy response 
which exceeded the page limit under Rule 8.1, without leave ofthe Court. 
6. HI Boise also submitted three affidavits and exhibits which, together with the 
over-length brief, total over two hundred and twenty (220) pages of responsive pleadings. 
7. The affidavits of the "experts" are filled with generalizations, with no foundation 
or explanation ofthe basis for the assertions. The affidavits are so speculative and generalized as 
to be sham affidavits. The affidavits also contain numerous errors in assumptions, 
methodologies, and conclusions. Explaining and addressing the many defects in the affidavits 
necessarily add to the length of the reply brief. 
lTD'S MOTION AND SUPPORTING BRIEF FOR LEAVE 













   









8. HI Boise has also presented legal theories, issues, and arguments not addressed in 
ITD's opening brief, most of which are "novel" in light of the controlling Idaho case law on the 
issues presented. The presentation of new and novel legal arguments, unsupported factual 
claims, and erroneous analyses and conclusions by "experts" requires lTD to present more than a 
reply to the arguments contained in its opening brief. 
9. HI Boise has omitted and misstated facts and law relating to the claims at issue in 
their motion. Clarifying the facts and addressing these omissions has also contribute to the 
length ofITD's reply brief. 
10. ITD has made every effort to submit a concise brief that succinctly addresses the 
issues presented. The accompanying brief represents ITD's best efforts to present the Court with 
only the necessary analysis of the issues, legal standards, and case law applicable to the Motion 
for Partial Summary Judgment. This motion is made in good faith, with no intent to burden the 
Court or HI Boise unnecessarily. 
Based on the foregoing, ITD respectfully requests the Court grant its motion to file an 
over-length reply brief in support ofITD's Motion for Partial Summary Judgment. 
DATED this 19th day of May, 2010. 
By ~,+------=-+-"--':........::....
 _ 
HOLLAl')TI~ & HAR LLP 
Mary V(Yj.~rk 
Special geputy Attorneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
lTD'S MOTION AND SUPPORTING BRIEF FOR LEAYE 
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IN THE DISTRICT COURT OF THE FOURTH J1JDICIAL DISTRICT OF THI:
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF lTD'S REPLY BRIEF 
IN SUPPORT OF MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
Plaintiffldaho Transportation Department ("ITD") files this reply brief in support of its 
motion for partial summary judgment. With this brief, ITD has also filed the Supplemental 
Affidavit ofMr. Jason Brinkman (Transportation Program Manager for lTD); the Supplemental 
Affidavit ofRobert Jacobs (Chief Transportation Engineer for Stanley Consultants, the firm that 
designed the 1-84Nista Interchange Project and prepared the construction plans); the Affidavit of 
Mr. R. Britton Colbert (executive in the hotel industry for over 40 years); the Affidavit of 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 








   
 





   
 
 
Mr. Bill Clark (commercial real estate developer, hotel developer, and land planner); and the 
Second Affidavit of Mary V. York. 
I. INTRODUCTION 
ITD has moved for summary judgment to dismiss Defendant HI Boise LLC's ("HI 
Boise") claim for damages based on the alleged condemnation of access to Vista Avenue, and to 
dismiss HI Boise's claim for damages based on increased noise from Interstate 84. In response, 
HI Boise has made the following arguments: (1) HI Boise's predecessors reserved access on 
Vista Avenue in a deed transferring property to lTD, and any alteration of that access constitutes 
a taking; (2) the cumulative effects of the Project "substantially impair" HI Boise's access to the 
public road system, and therefore constitute a taking; (3) ITD cannot rely on its police powers to 
alter HI Boise's driveway on Vista because the Project has no separate traffic improvement 
measure independent of the Project and, therefore, ITD has not exercised any police power; and 
(4) lTD's interpretation of the sound wall waiver executed by HI Boise is overly broad. 
II. SUMMARY OF REPLY TO HI BOISE ARGUMENTS 
HI Boise will continue to have a full-movement access onto Vista Avenue after the 
Project. It also has two other, full-movement accesses on Sunrise Rim Road and permission 
from ACHD to install a third. With four, full-movement accesses, no Idaho Supreme Court 
cases support a finding of a taking of access in this case. 
HI Boise's arguments fail as a matter oflaw, and ITD's motion for summary judgment 
should be granted for the following additional reasons. ITD is not taking access reserved in 
deeds conveying property to ITD by the two owners of the HI Boise property on August 23, 
1967. HI Boise did not perfect the access by obtaining the necessary permit for the access. [n 
addition, the access has not been in the same location since 1967, and so its location may be 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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adjusted. ITD is not condemning or extinguishing the reservation of access. The access is being 
honored by lTD and will remain within the area reserved for access in the 1967 deeds. 
Specifically, as provided in the deeds, access will continue to be "Northeasterly from Station 
24+53.01" and therefore within the area of the original reservation. See Exs. A and B to Butler 
Aff. (deeds of Aug. 23, 1967). 
HI Boise's access will not be "substantially impaired" by the Project. HI Boise will have 
the same access on Vista Avenue as before the Project. The traffic conditions complained about 
by Mr. Dobie, HI Boise's consultant, all exist in the "before" condition and are not attributable to 
this Project. None of the accesses on Sunrise Rim Road are involved in or touched by the 
Project. In addition, HI Boise states in its responsive pleadings that it has obtained permission 
from ACHD to install a third access on Sunrise Rim Road. See Butler Aff., at 8, ,-r 16. 
Therefore, under Idaho law, HI Boise cannot sustain a claim for taking of access when it will 
have the same access in the after condition, and where it will have a total of four separate access 
points to the public road system. 
Case law applying sovereign police powers to the issue of whether a public road project 
results in a taking of access makes clear that no taking of access has occurred in this case. The 
Idaho Supreme Court has repeatedly held that accesses can be closed or restricted; raised 
medians can be installed to restrict turning movements to and from access; and road striping and 
signage can restrict access - without resulting in a taking. Since ITD is doing none of these 
things, no taking of access has occurred as a matter oflaw. 
The sound wall waiver signed by HI Boise should be enforced according to its terms. 
ITD planned to build a sound wall along the border of HI Boise's property with Interstate 84. 
HI Boise asked ITD not to build the sound wall. ITD agreed to do so as long as HI Boise agreed 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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to waive all claims rights, or damages arising from "sound caused by Interstate 84." Ex. D to 
Brinkman Aff. Therefore, HI Boise has waived any and all claims for damages or just 
compensation based on noise from Interstate 84, and those claims should be dismissed. 
III. STATEMENT OF UNDISPUTED FACTS 
ITD provided a detailed statement of undisputed facts in its opening brief, and 
incorporates that statement here. See lTD Brief, at 4-9 (filed Mar. 2, 2010). Ofparticular note, 
it is undisputed that lTD is not closing or restricting HI Boise's access to Vista Avenue. 
HI Boise's driveway on Vista Avenue will not be restricted to "right-in, right-out" tuming 
movements, no raised median will be constructed in the center of Vista Avenue restricting access 
to HI Boise's property, and no signs or pavement striping will prohibit or restrict full movement 
access to HI Boise's property from Vista Avenue in any way. 
HI Boise has now advised that it has obtained permission from ACHD to install a third 
access on Sunrise Rim Road. Butler Aff., at 8, ~ 16. Thus, in the after condition, HI Boise will 
have/our driveway accesses to the public road system: one on Vista Avenue and three on 
Sunrise Rim Road. All four driveways are full-movement driveways. None are limited to right-
in, right-out turning movements. 
Contrary to HI Boise's contention that the location of its access on Vista Avenue reserved 
by deed in 1967 is inviolate, the access has been moved at least one other time. See Supp. 
Brinkman Aff., at 17-18, ,r~ 37-43 (filed May 19, 2010). Moreover, HI Boise never obtained a 
permit to install or use the access reserved in the 1967 deeds. !d. at 4, ~ 15, and 17, ~ 39. Based 
on the authority cited by HI Boise, without a permit for the access, the location is not fixed, The 
Vista driveway is being moved 2.055 feet south and 4.480 feet east (due to the widening ofVista 
Avenue). Supp. Jacobs Aff., at 4, ~ 17 (filed May 19,2010). After the Project, the Vista 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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driveway will continue to be in the area reserved for an access in the 1967 deeds. /d. at 4, ~ 18; 
and at 13. See also Ex. 3 to Supp. Jacobs Aff. (aerial photograph with added graphics 
demonstrating that the location of the driveway remains within the area reserved in the 1967 
deeds). 
IV.	 THE ISSUE PRESENTED IS PROPERLY DECIDED 
ON SUMMARY JUDGMENT. 
In its brief, HI Boise has asked the Court to enter summary judgment that lTD has 
condemned access. Where both parties have moved for summary judgment (and particularly 
where the issues raised are to be decided by the court rather than a jury), the court may resolve 
conflicting inferences. Riverside Dev. Co. v. Ritchie, 103 Idaho 515, 518-20, 650 P.2d 657,661­
62 (1982). 
On issues tried to the court, rather than a jury, the trial court is not constrained to draw 
inferences in favor of the party opposing a motion for summary judgment. The trial court may 
instead arrive at the most probable inferences drawn from uncontroverted evidentiary facts. Id. 
at 518,650 P.2d at 661, n.1. Since HI Boise has now also moved for summary judgment, 
HI Boise is no longer entitled to have all factual inferences drawn in its favor. 
As noted in lTD's opening brief, all issues in condemnation, whether legal or factual, 
other than just compensation, are to be resolved by the court. See lTD Opening Brief, at 9-11 
(and cases cited therein). The Court has full authority to determine as a matter oflaw whether a 
taking has occurred. Id. (and cases cited therein). All reported Idaho Supreme Court decisions 
on access were raised and addressed by the trial court on summary judgment, and in each case 
the Supreme Court concluded that no access had been taken. See Killinger v. Twin Falls 
Highway Dist., 135 Idaho 322, 325, 17 P.3d 266, 269 (2000):, Brown v. City ofTwin Falls, 124 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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Idaho 39,41-44,855 P.2d 876,881-85 (1993); Merritt v. State, 113 Idaho 142, 144-45, 742 P.2d 
397,399-400 (1987); Rueth v. State, 100 Idaho 203, 214-23,596 P.2d 75,86-95 (1979). 
V. ARGUMENT 
A. It Is Undisputed That lTD Is Not Condemning Access. 
lTD is not condemning any access from HI Boise. After completion of the Project, 
HI Boise will have the same full movement access to Vista .Avenue that it now has. ITD is not 
constructing any median, signs, or road striping that will restrict any turning movement in or out 
of the Vista Avenue driveway. See Brinkman Aff. at 6-7, ~~ 16-21 (filed March 2, 2010); Jacobs 
Aff. at 5-6, ~~ 19, 20-25, and 7-8 ~~ 30-31 (filed March 2, 2(10). It is undisputed that neither 
lTD's administrative order of condemnation, its complaint, or its amended complaint condemns 
any access or any access rights. Therefore, summary judgment should be entered that ITD has 
not condemned access from Vista Avenue. 
B. lTD Is Not Taking Any Access Rights Of HI Boise. 
lTD is not taking access reserved by deed by HI Boise's predecessors to lTD. At the 
time of the deeds, the HI Boise property had two owners, who both signed deeds dated August 
23,1967 conveying a portion of the property to ITD and reserving access to Vista Avenue. See 
Exhibits A and B to the Butler Aff. 
Contrary to HI Boise's claim, lTD is not condemning or extinguishing any right reserved 
by the aforementioned deeds. The deeded access right will remain in full force and effect and 
will be honored by lTD. Supp. Brinkman Aff., at 4, ~ 16. The Vista driveway access will 
remain at the same north/south road station, being moved only 2.055 feet to the south. See Supp. 
Aff. of Jacobs, at 4, ~ 17. The driveway will remain in the area reserved for access in the 1967 
deeds ("Northeasterly of Station 24+53.01"). Id. at 4, ~ 18 and Ex. Ex. 3 to Supp. Jacobs AfT. 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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(aerial photograph with added graphics demonstrating that the location of the driveway remains 
within area reserved in 1967 deeds). 
In arguing that lTD has condemned access reserved by deed, HI Boise relies on a 
decision by Hon. Deborah A. Bail. See "Decision And Order Re: Partial Summary Judgment," 
in State v. Bradley B., LLC, an Idaho limited liability company, Dillon Limited Partnership, an 
Idaho limited partnership, et al., dated Dec. 17,2009 (hereinafter "Dillon") (attached as Ex. B to 
HI Boise's Aff. of Counsel filed Apr. 26,2010). 
HI Boise's reliance on Dillon is misplaced for the following reasons. First, the case is 
distinguished factually: 
*	 In Dillon, the property owner had obtained a permit for the access, and thus had 
perfected its access right. See Id. at 2. In the case at hand, HI Boise never obtained a 
permit. Supp. Brinkman Aff., at 4, ,-r 15, and 17, ~ 39. 
*	 In Dillon, the new driveway was moved 110 feet north of the original driveway. Dillon, 
at 2. Here, the driveway to HI Boise's property from Vista Avenue is only being moved 
2.055 feet to the south. The HI Boise driveway will remain in the area defined in the 
deeds. Supp. Aff. of Jacobs, at , ~~ 17, 18 and Ex. 3. 
*	 In Dillon, no allegation was made that ITD had condemned access by direct 
condemnation. Rather, the sole issue was whether an access right had "been taken by 
inverse condemnation." Dillon at 2-3. 
*	 In Dillon, the driveway had remained in the same location since the reservation of 
access. Dillon, at 8. Here, the driveway has been moved at least once as a result of 
other road improvement projects, and the driveway was restricted to right-in, right-out 
turning movements from 1972 to the late 1980s to early 1990s. Supp. Brinkman Aff., at 
17-18,~,-r 40-43. 
Second, the legal analysis in Dillon supports ITD not HI Boise. The Dillon decision first 
cites II NICHOLS ON EMINENT DOMAIN § 5.07[2][b] (3d.ed. 2006). The essential point of the 
citation is that a landowner is only entitled to compensation if the public use "destroys or impairs 
enjoyment ofthe use of the easement ...." Id. at 6 (citing NICHOLS) (emphasis added). Here, 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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HI Boise will continue to have full use and enjoyment of the access easement in virtually the 
identical location. 
Next, the Dillon decision cites case law to the effect that once the location of an 
indefinitely-described easement is fixed in accordance with law, it cannot be moved without the 
consent of the easement holder. Id. at 7-8. In Dillon, the court found that the location had 
become fixed because the property owner had properly "applied for, and received a permit to 
establish its contractual access right where the original driveway was located." Id. at 8. Since 
the property owner had applied for and obtained a permit fOJ the driveway in its chosen location, 
the court held that the location could not be changed. Here, HI Boise has no evidence that it ever 
applied for or obtained a permit "to establish its contractual access right where the original 
driveway was located." Id. On the contrary, the record shows that HI Boise never obtained a 
permit for an access in the area reserved in the 1967 deeds. Supp. Brinkman Aff., at 4, ,-r 15, and 
17, ,-r 39. Consequently, under the legal analysis in Dillon, HI Boise never established its 
contractual right of access and never fixed a location for the access. 
In addition, the location of the driveway has moved over the years as a result of other 
road projects. See Supp. Brinkman Aff., at 17-18, ~~ 37-43. The driveway was also restricted to 
right-in, right-out, prohibiting left hand turning movements into and out of the property in the 
years 1972 to the late 1980s to early 1990s. Id. 
Despite the defect of failing to obtain the required permit in order to have legal access on 
Vista Avenue, lTD does not intend to close or limit the access. It will continue to honor the 
reserved access. Supp. Aff. Brinkman, at 4, ,-r 16. ITD is not condemning or extinguishing the 
reserved access. The deeds reserving access are still in the chain of title and, as far as ITD is 
concerned, are still in force and effect. 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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Third, although the Vista Avenue access is not being closed or limited, HI Boise contends 
that there is a "de facto" loss of this access because increased traffic on Vista Avenue will make 
it difficult to make left turning movements into and out of the HI Boise site. This contention is 
false as demonstrated in the Supplemental Affidavits of Robert Jacobs and Jason Brinkman, and 
the Affidavits of Britton Colbert and Bill Clark. Moreover, the 1967 deeds do not guarantee full-
movement access. Under the terms of the deeds, access may be restricted to right-in, right-out. 
In fact, the driveway was limited by signs and pavement striping to right-in, right-out turns only 
from 1972 to the mid-1980s to early 1990s. No such restriction is being imposed by ITD in this 
Project. 
Similarly, the deeds reserving access did not assert a right to have a limit placed on the 
volume of traffic on Vista Avenue. A provision of that nature would not be enforceable as a 
matter of public policy. It also could not be enforced as a practical matter, because ITD has no 
ability to stop traffic growth. Supp. Brinkman Aff., at 4, ~ 14. Moreover, it is undisputed that 
traffic volumes have increased steadily on Vista Avenue from 1967 to the present. Therefore, 
any contention that increased traffic interferes with or is contrary to the terms of the deeds 
reserving access is contrary to law and the terms of the deeds. 
Lastly, the new access driveway being built and paid for by ITD is in virtually the same 
location as the existing driveway. It is only being moved 2.055 to the south. Moreover, as with 
the other properties in this area, the right-of-way is being moved to the east to accommodate the 
widening ofVista Avenue. HI Boise driveway is being moved 4.480 feet to the east, and will 
continue to border public light-of-way. Therefore, the new driveway will still be in the area 
reserved for an access in the 1967 deeds. The deeds state that all access is being conveyed by the 
property owners to ITD between the right of way and the remaining property of the owners at 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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that time "except for: access to Vista Avenue Northeasterly from Station 24+53.01 of said Vista 
Avenue Survey." See Exs. A and B to Butler Aff. It is undisputed that the new driveway will 
continue to be "Northeasterly from Station 24-53.01." See, e.g., Supp. Jacobs Aff., at 4, ~ 18. 
Accordingly, no factual or legal basis exists for finding that the access is being "taken." 
C.	 The Complaint In A Condemnation Action Defines The Taking And lTD's 
Complaint Does Not Take Or Restrict Access. 
When HI Boise submitted its business damage claims for loss of access on Vista Avenue, 
the claims were based on outdated design plans contemplating construction of a center median 
on Vista. See lTD Opening Brief, at 6-7. Those plans were superseded, and the final design and 
construction plans do not call for construction of a center median. Id. at 9. Under Ada County 
Highway District v. Sharp, 135 Idaho 888, 890-93,26 P.3d 1225, 1227-30 (Ct. App. 2001), 
lTD's complaint and amended complaint define the scope ofthe taking in this case, not the 
outdated design plans that were superseded before this suit was filed. 
The central issue in Sharp was the landowner's claim that ACHD was taking more 
property rights than had been defined in the complaint. Sharp, 135 Idaho at 892, 26 P. 3d at 
1229. As in Sharp, HI Boise is now claiming that lTD is taking additional property rights 
beyond the scope of the complaint. Mem. Opp., at 6. Therefore, Sharp applies and the Court 
should rely on the complaint and amended complaint to determine what lTD is condemning. 
HI Boise's inverse condemnation claim does not raise any genuine issues of material fact 
with respect to lTD's Motion for Partial Summary Judgment. The Counterclaim alleges no facts 
to identify any additional taking beyond the scope of the condemnation as shown in the 
Complaint. See HI Boise Counterclaim, at 9-10 (no property interests are identified, and neither 
the nature, scope, or manner of the alleged taking are described). See also lTD's Brief In 
Support ofMotion For More Definite Statement (filed May 5,2010). 
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HI Boise improperly implies that because lTD stipulated to allow HI Boise leave to file a 
Counterclaim that lTD believes the Counterclaim has merit Mem. Opp., at 6-7. lTD chose not 
to oppose a motion to amend under the liberal standards for amendment under Rule 15(a). 
Rather, lTD reserved all defenses to the proposed counterclaim in the stipulation. See April 7, 
2010 Stipulation, at 2. 
D.	 HI Boise's Access Will Not Be "Substantially Impaired." 
HI Boise concedes that ITD is not condemning HI Boise's access to Vista Avenue or 
restricting its use. Nevertheless, HI Boise now contends that a taking has occurred because its 
access has been "substantially impaired." HI Boise's argument fails as a matter oflaw and 
should be dismissed. 
1.	 HI Boise's Claim that It Has Lost Access Fails As a Matter of Law" 
In certain, limited circumstances, a limitation of access may be deemed to constitute a 
taking. Weaver v. Village ofBancroft, 92 Idaho 189, 193,439 P.2d 697,701 (1968); Hughes v. 
State ofIdaho, 80 Idaho 286, 295-96, 328 P.2d 397, 402 (1958); Village ofSandpoint v. Doyle, 
14 Idaho 749, 95 P. 945, 948 (1908). See Merritt v. State, 113 Idaho 142, 144, 742 P.2d 397, 
399 (1986) (discussing these exceptional cases). In each of these cases, the Idaho Supreme 
Court concluded that all vehicular access to the property had been "destroyed," and therefore the 
property owner had a "right to regain access to the public road or to be compensated for the 
taking of access." !d.; see also Weaver, 92 Idaho at 193,439 P.2d at 701; Hughes, 80 Idaho at 
295-96,328 P.2d at 402; Doyle, 14 Idaho at 758-60, 95 P. at 947-48. 
Accordingly, if all rights of access to a public road are destroyed - meaning that the 
property is left without any means ofingress or egress to any'public street or road - a 
compensable taking of property has occurred. Merritt, 113 ldaho at 144, 742 P.2d at 399. 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
FOR PARTIAL SUMMARY JUDGMENT-II 
000817
   
    
 IS
   
  
   
    
 
 Ii'ail   
  
.   ;   
 ;  . 
 .  
 ,  
  
   i)
 ,  , 
 
  '  
, 1
~". 
See also Brown, 124 Idaho at 43,855 P.2d at 880 (where there is "no destruction of vehicular 
access" and the remaining vehicular access is reasonable, then there is no taking and no 
compensation owed). 
In all of the cases addressing the issue of an alleged taking of access, where some access 
remains after the alleged taking, the Idaho Supreme Court has held that no taking occurred. See 
lTD Opening Brf., at 14-23 and cases cited therein. Applying the principles established by the 
Idaho Supreme Court, no compensable taking of access has occurred. lTD is not taking away 
any access from HI Boise and is not limiting or restricting access to HI Boise's property. 
Certainly, not all access to the property has been "destroyed." HI Boise will have four, full-
movement accesses to its property in the after condition. 
Not a single Idaho case supports a finding of a taking of access under these 
circumstances. By comparison, in Merritt, the Idaho Supreme Court held that no taking occurred 
because the property still had access in the "after" condition, even though the commercial access 
to the property had been closed and the primary remaining access was through an alley. Merritt, 
113 Idaho at 143-45, 742 P.2d at 398-400. 
2. HI Boise's Claim of Loss of Access Is Based on Increased Traffic. 
In its brief and affidavits, HI Boise contends that it will lose full movement of the Vista 
Avenue driveway because of increased traffic and the manner that traffic flows on Vista. See 
Mem. Opp., at 17; Butler Aff., at ~ 14; Dobie Aff., at ~ 19. According to HI Boise, this increase 
in traffic will result in traffic backing up from the stoplight on Vista Avenue and Elder Street 
(aka Sunrise Rim Road) past the Vista Avenue driveway during peak morning and afternoon 
hours, and thus make it difficult for vehicles tum left into or left out of HI Boise driveway on 
Vista. (Mem. Opp., at 17-19). 
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As a factual matter, this is an existing condition that was occurring before the Project, 
thus barring HI Boise's claim. See Supp. Jacobs Aff., at 7, 11130 (all of the negative traffic 
conditions noted by Mr. Dobie are already present in the existing condition or will occur or 
worsen even if the Project is not built); and 7, ~ 31 (traffic lines at the Vista/Elder intersection 
causing stacking past HI Boise driveway on Vista and interfering with left hand turns in and out 
of HI Boise is an existing condition); and p. 17 (same). 
It should also be noted that the condition complained of only applies to left turning 
movements into and out of the Vista Avenue driveway, and only at the peak hour morning and 
afternoon times. All other movements are functioning without interference and all movements, 
including left hand movements, function well at all other times. Supp. Jacobs Aff., at pp. 8, 16. 
HI Boise's own expert agrees that ITD is not constructing anything "that would expressly 
prohibit a full-movement access." Butler Aff., ~ 14. It should also be noted that HI Boise's 
driveway on Vista was restricted to right-in, right-out turning lanes by signs and road striping 
from 1972 to the late 1980s to early 1990s. No evidence in the record suggests that any adverse 
consequences resulted from that restriction. In addition, no such restriction is being imposed by 
lTD. 
3. An Increase in Traffic is Not A Taking and Is Not Compensable. 
An increase in traffic is not a taking and is not compensable in a condemnation case. See, 
e.g., Adams v. Department ofHighways ofState ofMont., 753 P.2d 846,850-51 (Mont. 1988) 
(damages caused by difficulty of ingress and egress due to increased traffic from project are not 
compensable). Other cases are in accord. See Department ofTransp. v. Fisher, 958 So.2d 586, 
589 (Fla.App. 2 Dist. 2007) ("Because a property owner has no right to a specific level of traffic 
flow, the question of whether access has been diminished or destroyed must focus on physical 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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access to the property itself - not the amount of traffic that can or will pass by the property post-
construction.") (citation omitted); Com. Dept. ofHighways v. Deloteus 444 S.W.2d 743, 744-45 
(Ky. Ct. App. 1969) (striking evidence ofdamages from increased traffic resulting from road 
project); City ofBerkeley v. von Adelung, 214 CaL App. 2d 791, 792, 29 CaL Rptr. 802,802-03 
(CaL App. 1 Dist. 1963) (property owner not entitled to damages due to a 300% increase in 
traffic resulting from road expansion project). 
4. A Loss of Left-Hand Turning Movements Is Not Compensable. 
Case law also makes clear that restrictions on turning movements from the landowner's 
property which arise as part of a condemnation of property are not compensable. See City of 
Jacksonville v. Twin Restaurants, Inc., 953 So.2d 720, 721-24 (Fla.App. 1 Dist., 2007) (reversing 
trial court's admission of evidence of damages due to loss ofleft-in and left-out turning 
movements in case that also involved a physical taking ofproperty on grounds that "landowners 
have no compensable interest in traffic flow.") (quoting Division ofAdministration. State 
Department ofTransportation v. Capital Plaza, Inc., 397 So.2d 682,683 (Fla.1981)). 
Other cases are in accord. See State v. Kimco ofEvansville, Inc. 902 N.E.2d 206, 208-09, 
213-16 (Ind. 2009) (in cases involving taking of a portion of property, property owner could not 
recover damages for loss of turning movements due to restriction permitting only right-in and 
right-out turning movements to shopping center); State v. Ensley, 164 N.E.2d 342 (Ind. 1960) 
(holding that construction of a centerline raised median restricting traffic to right-in/right-out was 
not compensable even when accompanied by the taking of a piece of the landowners' property to 
widen the road). 
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5.	 Idaho Law Bars Claims for Damages in Condemnation Cases Based on a 
Project's Impacts on Traffic Flows, Volumes, Patterns, or Routes. 
HI Boise's claim for loss of access fails as a matter of law, Idaho courts have repeatedly 
held that damages caused by changes to traffic flow, volumes, patterns, or routes are not 
compensable in an eminent domain proceeding. See ITD Opening Brief, at 21-23 and cases cited 
therein. In each of these cases, the Idaho Supreme Court held that the right of access to a public 
road does not encompass a right to any particular access from any particular road, or a right of 
any particular pattern or flow of traffic. See Brown, 124 Idaho at 41-44, 855 P.ld at 879-81 
(analyzing Bastian, Merritt, and Powell). In addition, the Court held that the mere 
inconvenience to the public ofhaving to drive a greater distance or a more circuitous route to 
reach the landowners' property does not constitute a taking. Id. at 44,855 P.ld at 881. 
6.	 The Majority of Other States Also Bar Claims for Damages in Condemnation 
Cases Based on Traffic Flows, Patterns, or Routes. 
The vast majority of courts across the country are in agreement with Idaho that no 
compensable deprivation of property occurs where reasonable access remains or where a less 
convenient or more circuitous means of access is created. See ITD Opening Brief, at 23-24, and 
cases cited therein. 
HI Boise has not cited any cases holding an increase in traffic or a change in the manner 
that traffic flows is a compensable taking, or that it is the equivalent of closing or eliminating an 
access, constructing a barrier across an access, or building a center median in a roadway to close 
or restrict access. HI Boise's claim for loss of access has no support in the law and should be 
dismissed on summary judgment. 
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7. HI Boise's Claim Of Loss Of Access Also Fails On The Facts. 
The traffic conditions complained of by HI Boise were occurring before the Project and 
are existing conditions. See Supp. Jacobs Aff., at 7, ~~ 30-31. 
I, The Affidavits of Mr. Dobie and Mr. Butler provide no basis for 
denying lTD's motion for summary judgment. 
In an attempt to defeat lTD's motion for summary judgment, HI Boise has submitted the 
Affidavits of Mr. Patrick Dobie and Mr. Mark Butler. These affidavits are fundamentally flawed 
because most statements are unsubstantiated, conclusory, speculative, and not supported by 
proper foundation. Additionally, both Mr. Butler and Mr. Dobie state that their analyses are 
incomplete and preliminary. See, e.g., Dobie Aff. at ~ 3 and Ex. B (Dobie Affidavit is based on 
an incomplete traffic impact study entitled "1st Working Draft"); and Butler Aff. at ~ 8 (stating 
that he has "not determined the exact extent of the impact" of the project; he has not determined 
ifnew driveway will be sufficient or adequate; and calling his work a "preliminary review") and 
~ 24 (stating that his opinions are "preliminary" and stating that he needs to review additional 
documents but does not identify the documents or type of documents). 
Accordingly, the affidavits and opinions of Mr. Dobie and Mr. Butler should be 
disregarded and not considered on summary judgment. Hecla Mining Co. v. Star-Morning 
Mining Co., 122 Idaho 778, 783-786, 839 P.2d 1192, 1197-1200 (1992) (unsubstantiated 
opinions or conclusions do not satisfy the requirements for proof of materials facts); Marty v. 
State, 122 Idaho 766, 767-·69, 838 P.2d 1384, 1385-87 (1992) (expert opinion testimony is 
properly excluded and the opinion disregarded where no foundation is affirmatively established 
in the affidavit); Weeks v. Eastern Idaho Health Services, 143 Idaho 834, 837-38, 153 P.3d 1180, 
1183-84 (2007) (expert opinion that is speculative, conclusory, or unsubstantiated by facts in the 
record is inadmissible); Pearson v. Parsons, 114 Idaho 334, 340-41, 757 P.2d 197,203-4 (1988) 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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(a supporting affidavit is inadmissible to show the presence of a genuine issue of material fact if 
it merely states conclusions and does not set out the underlying facts); Heath v. Honker's Mini-
Mart, Inc., 134 Idaho 711, 714, 8 P.3d 1254, 1257 (Ct. App. 2000) (assertions as to the 
speculative possibility that a material issue of fact may appear at a later time are not sufficient to 
raise a genuine issue of material fact on summary judgment). 
Mr. Britt Colbert has been an executive in the hotel industry for over 40 years, including 
5 years as an executive with Holiday Inn, Inc. He is very used to seeing and taking action on 
reports about problem hotels and specific difficulties being experienced by individual hotels. 
After reviewing the Affidavits of Mr. Butler and Mr. Dobie and attempting to respond to the 
affidavits, Mr. Colbert states that the "Butler-Dobie Affidavits reflect unsupportable and broad 
generalizations. They are hypothetical and so qualified regarding HI Boise and its access as to 
be meaningless." Colbert Aff., at 7, "27-28. 
The engineers who designed the Project respond to Mr. Dobie's allegations regarding 
alleged problems caused by the Project as follows: 
Both Mr. Dobie's and Mr. Butler's work is stated to be preliminary 
and incomplete. Mr. Dobie's work is not stamped with his 
engineering stamp, and thus his work is not certified for either 
accuracy or compliance with engineering standards. This contrasts 
sharply with the design and construction plans for the Project, all 
of which have engineering stamps, certifying their accuracy and 
compliance with applicable standards. 
Mr. Dobie's analysis is that of one person, and is not stamped or 
certified in any way. The design and construction plans are the 
product of work by many engineers, and have been stamped and 
certified as noted above. Moreover, the design and construction 
plans have been reviewed and approved by engineers with lTD, 
ACHD, and the City ofBoise during four separate reviews. 
Because the plans were reviewed by the City of Boise, I assume 
that if the City had any concerns over access by fire or other 
emergency vehicles, the City would have raised those concerns 
during the review process. 
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Mr. Dobie attributes errors in judgment and failure to follow well­
known engineering standards and guidelines adopted by AASHTO, 
lTD, and ACHD that could not and did not occur in connection 
with this Project. The types of errors he is alleging involve basic 
concepts of civil engineering and roadway design, which would 
not be made by any ofthe many senior engineers involved in this 
Project. Moreover, the numerous internal reviews by Stanley 
Consultants, and the reviews by ITD, ACHD, City of Boise and 
others would have identified any such errors. Mr. Dobie's 
allegations have no merit and have no foundation in any of the 
applicable standards or guidelines to which he refers. 
Supp. Jacobs Aff., at 4-5, ~'121-23. 
As explained in detail in the Supplemental Affidavits ofMr. Robert Jacobs (Chief 
Transportation Engineer for Stanley Consultants, the finn that designed the 1-84Nista 
Interchange Project and prepared the construction plans), the Supplemental Affidavit of 
Mr. Jason Brinkman (Transportation Program Manager for lTD); the Affidavit of Mr. R. Britton 
Colbert (executive in the hotel industry for over 40 years); and the Affidavit ofMr. Bill Clark 
(commercial real estate, hotel developer, and land planner), the allegations of Mr. Dobie and Mr. 
Butler have no foundation in fact, and are comprised of incorrect data, flawed methodologies, 
and incorrect application of applicable standards. 
The most glaring misstatements and flawed conclusions ofMr. Dobie and Mr. Butler will 
be briefly addressed below. The full response to the considerable number of and depth of the 
errors (in both fact and method) in the Affidavits of Mr. Dobie and Mr. Butler are addressed in 
the above-referenced affidavits submitted with this brief. 
ii.	 ACHD has no plan or intention to close or restrict the HI Boise 
driveway on Vista Avenue 
Mr. Dobie and Mr. Butler allege that ACHD will close or restrict the HI Boise driveway 
on Vista Avenue after the Project. Mr. Terry Little is the head of the Traffic Division of ACHD, 
which is responsible for all decisions governing access, traffic flow, safety, signage, and road 
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striping. Mr. Little was deposed on May 13,2010. In his deposition, Mr. Little testified, 
unequivocally, that ACHD has no plans to close HI Boise's driveway on Vista Avenue: 
Q. You are not aware of any plans by ACHD currently to 
close the Holiday Inn driveway on Vista Avenue; correct? 
A. That's correct. 
Transcript of Depo. of Terry Little, at 41 :17-20 (Ex. A to Second Aff. of Mary V. York). 
In addition to deposing the head of the Traffic Division of ACHD, HI Boise also 
conducted a Rule 30(b)(6) deposition of ACHD (Mr. Tim Morgan, designee) on April 19, 2010 
on issues relating to HI Boise access. Despite questioning from counsel for HI Boise, neither 
Mr. Little or ACHD as an entity testified as to any plans to restrict or limit turning movements to 
or from the HI Boise driveway on Vista Avenue, whether by barrier, median, signage, or road 
striping. In short, HI Boise's contention that ACHD will close or restrict the HI Boise driveway 
has no foundation. 
As noted in the Supplemental Affidavit of Mr. Roberts, ACHD reviewed the Project 
plans and approved the Vista Avenue driveway to HI Boise. See, e.g., Supp. Jacobs Aff., at 6, 
~ 25 ("The reconstructed driveway on Vista Avenue to HI Boise meets ACHD's standards and 
all other generally accepted standards and guidelines. ACHD reviewed and approved the 
driveway design and construction plans."). 
iii.	 The Vista Avenue driveway will continue to accommodate emergency 
vehicles, buses, and semi-trucks as it did prior to the Project 
Engineers working for lTD and Stanley Consultants designed the Project to ensure that 
HI Boise will have the same access to and from Vista Avenue that it had before the Project. 
Engineers with Stanley Consultants specifically analyzed spacing, turning radii, and vehicle sizes 
and lengths to confirm that the driveway will continue to acc:ommodate emergency vehicles, 
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buses, and semi-trucks. To illustrate their analyses and conclusions, Stanley Consultants 
prepared detailed "vehicle turning simulations" which "show that fire trucks, city buses, and 
tractor trailers will continue to be able to access the site via the Vista Avenue driveway." Supp. 
Jacobs Aff., at 6, ~ 27 and Exs. 6a to 6m. The engineers also confirmed that "[i]ntemal traffic 
circulation is not being altered by the Project, and traffic win have the same space and ability to 
circulate on the site as before the Project." /d. at 7, ~ 28. In addition, the engineers confirmed 
that "[t]he distances available for the turning movements comply with all applicable standards." 
[d. at p. 19. 
iv.	 The Vista Avenue driveway will have more than adequate lines of 
sight after the Project. 
Detailed intersection sight distance analyses conducted by ITD and its consulting 
engineers "show that sight distances for the Vista Avenue driveway will continue to meet or 
exceed all applicable engineering standards." Supp. Jacobs Aff., at 7, ~ 29 and Exs. 7a and 7b. 
The engineers with Stanley Consultants found that, after the Project, the sight distance for 
vehicles approaching northbound on Vista Avenue will be 653 feet. The sight distance for 
vehicles approaching from the westbound off-ramp will be 438 feet. According to Mr. Dobie, 
the minimum sight distance required is 390 feet. Therefore, the provided sight distances exceed 
this minimum requirement. See Supp. Jacobs Aff., at 21. Mr. Dobie has suggested that the 
Holiday Inn sign will intrude upon the line of sight for turning movements out of the Vista 
Avenue driveway. Again, the engineers found this to be incorrect. The vertex of the AASHTO 
sight triangle is 14.5 feet, and the Holiday Inn sign is 19 feet from the edge of the traveled way. 
Therefore, the sign is not in the sight triangle as incorrectly claimed by Mr. Dobie. /d. 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION 
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v.	 Tbe Vista Avenue driveway meets tbe applicable code requirements 
and will not bave excessive slope. 
Mr. Dobie and Mr. Butler contend that the reconstructed driveway on Vista Avenue will 
exceed minimum grade or slope standards and create unsafe conditions. The applicable standard 
is set by the Boise City Code, which requires a maximum slope of 10% or less. Supp. Jacobs 
Aff., at p. 23. As confirmed by the engineers with Stanley Consultants, the reconstructed 
driveway conforms to the Boise City Code. Id. The maximum slope of the reconstructed 
driveway is 8.46%. Id. See also id. at Exs. 8a - 8d (graphic depictions showing that the slope of 
the driveway at no time exceeds the grade standard for the driveway), 
vi.	 Tbe traffic conditions noted or complained of by Mr. Dobie are all 
existing conditions, and will continue witb or witbout tbe Project. 
Mr. Dobie complains that traffic on Vista Avenue is increasing, and that the left hand 
tum movements into and out of the HI Boise driveway on Vista are being interfered with by 
vehicles backed up at the nearby Vista/Elder Street signal. These are existing conditions. 
"All of the negative traffic conditions that Mr. Dobie notes or complains of with respect to Vista 
Avenue are either already present in the existing condition before the Project, or will occur and 
worsen even if the Project is not built." Supp. Jacobs Aff., at 7, ~ 30. 
As to the stacking or queues of vehicles interfering with turning movements from the 
Vista driveway, the facts show that this is an existing condition that cannot be attributed to the 
Project. Id. at 31. 
Mr. Dobie cannot blame the Project on increasing traffic on Vista Avenue. "Traffic on 
Vista Avenue adjacent to the site is projected to increase with or without the Project. " Id. at 7, 
~ 32. See also id at p. 18. For a detailed discussion showing that Mr. Dobie's concerns are all 
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based on existing conditions and conditions that will occur whether or not the Project is built, see 
id. at 8, ~ 33, and pp. 15-25. 
vii.	 Left hand turning movements from the Vista Avenue are not being 
restricted as a result of the Project. 
The Supplemental Affidavits of Mr. Jason Brinkman (at 2, ~ 6) and Mr. Robert Jacobs (at 
3, ~ 9) make clear that the Project is not restricting or prohibiting left-hand turning movements 
from the HI Boise property on Vista Avenue. No physical barriers, signs, or striping are being 
constructed. Any difficulties in making left turns into or out of the HI Boise property were 
present in the before or existing condition. The Project is not changing the lane configurations, 
the number oflanes, or the road striping on this segment of Vista. Supp. Jacobs Aff., at 4, ~~ 13­
14, and p. 22. Moreover, as noted above, the Project is not responsible for increased traffic 
interfering with left hand tum movements to and from the Vista Avenue driveway. That is an 
existing condition that predates the Project. 
viii.	 The Project complies with all applicable standards and guidelines. 
As demonstrated in the Supplemental Affidavit ofRobert Jacobs, "[a]ll aspects ofthe 
Project conform to all applicable safety and traffic standards and guidelines, including the Ada 
County Highway District Policy Manual, the American Association of State Highway and 
Transportation Officials (AASHTO) 'Green Book,' and the applicable Idaho Transportation 
Department (lTD) Standards." Supp. Jacobs Aff., at 4, ~ 16. See id. at pp. 12-25 for specific 
details of compliance with applicable standards. 
In addition, the turning movements, spacing for turns into and out of the Vista Avenue 
driveway, sight lines, and driveway slope all meet and exceed all lTD, ACHD, City of Boise, 
and AASHTO standards and guidelines. !d. The design and construction plans were all 
reviewed by engineers and planners with ACHD, lTD, City of Boise, and other stakeholders in 
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the community over in the course of four, separate reviews. Id. at 5, ~~ 21-23, and at p. 11. This 
review included analyzing the plans to ensure conformance with all applicable standards and 
guidelines. Id. at p. 20. 
ix.	 Mr. Dobie's analysis is filled with errors, misapplication of standards, 
and application of non-existent or unidentified standards. 
As demonstrated in the Supplemental Affidavits of Mr. Jason Brinkman and Mr. Robert 
Jacobs, Mr. Dobie's analysis and conclusions are fundamentally flawed because he misapplies 
ITD, ACHD, and AASHTO standards and guidelines. In addition, Mr. Dobie uses terms not 
recognized in the field of traffic engineering, and then contends that the Project violates those 
terms. And Mr. Dobie applies non-existent or unidentified standards, and then contends that the 
Project violates those standards. See Supp. Brinkman Aff., at pp. 6-16; Supp. Jacobs Aff., at 6, 
~ 24, and pp. 9-12. Mr. Dobie cannot create questions of fact by misapplying engineering 
standards and guidelines, or by creating or failing to identify standards and then contending that 
the Project does not meet those non-existent or unidentified standards. 
x. Increased traffic is not a detriment to HI Boise. 
Without question, the original owners of the Holiday Inn chose this site in 1967 because 
it was on a freeway interchange, close to the heart of downtown Boise, and strategically located 
next to the freeway and directly between downtown Boise and the airport. It is therefore 
disingenuous for the present owner, HI Boise, to complain that "too much traffic" or that 
"increased traffic" will adversely impact its operations. 
Mr. Britt Colbert (a 40-year executive in the hotel industry) and Mr. Bill Clark (long-time 
Boise commercial real estate developer, land planner, and land planning professor) have 
analyzed the HI Boise site, access, and facilities. They have concluded that nothing about the 
Project will adversely impact the Vista Avenue access to the site or the internal traffic circulation 
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at the site. They both state, unequivocally, that high traffic volumes and increasing traffic are 
essential to and benefit HI Boise's operations. For a full explanation of their analysis of the site 
and their conclusion that the concerns raised by Mr. Butler and Mr. Dobie are unfounded, see 
Colbert Aff. at 3-11; Clark Aff., at 3-7. 
xi.	 HI Boise's claim for damages based on an alleged diminution of 
access is illusory. 
HI Boise's own documents make clear that its claim for damages is not real or justified. 
The Project has been public knowledge since mid-200S. However, none of HI Boise's strategic 
plans, marketing plans, and communications with its franchisor (Holiday Inns, Inc.) make any 
mention of loss of access or express any concern over an alleged loss of access. Nor do any of 
these document set forth any plans for responding to this alleged loss of access. See Colbert: 
Aff., at 6-7, ~~ 22-26. 
Certainly, if HI Boise had any legitimate concerns about access, outside of this lawsuit, it 
would be reflected in its planning documents and communications with Holiday Inns, Inc. and its 
lenders. Mr. Colbert's analysis of HI Boise's planning documents and communications with 
Holiday Inns, Inc. led him to the following conclusion: 
The access issues raised by Mr. Butler and Mr. Dobie are based on 
an unsupported theory of access modifications affecting HI Boise. 
No evidence of studies, consumer complaints, or franchisor 
communications exist to support a claim of adverse impact on 
access. Of particular significance, the HI Boise Marketing Plans 
are devoid of any concerns or sales strategies addressing access; 
nor have any concerns been expressed by Holiday Inns, Inc., the 
licensor, or any lending institution or equity holder. 
!d. at 11, ~ 43. 
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E.	 Even If the Vista Avenue Driveway Was Being Restricted, Access Restrlctions Are 
An Exercise Of Police Powers Rather Than A Taking. 
In its brief, HI Boise states that "ITD dedicates a significant portion of its brief to the 
proposition that, even if Hl Boise loses access to its property because of the Project, such a loss 
is within the police power of the state." Mem. Opp., at 19. HI Boise's statement reflects a 
fundamental misunderstanding ofITD's police power argument. 
ITD's argument is that even ifit were constructing something that would limit HI Boise's 
turning movements to and from the driveway on Vista Avenue, that construction would be a 
lawful exercise of its police power and not compensable. However, HI Boise's argument in 
response fails to account for the fact that ITD is not constructing anything that would restrict 
HI Boise's access. lTD wrote, "Even ifITD were limiting or restricting HI Boise's access to 
Vista Avenue, access restrictions are a lawful exercise of police powers and not a taking." lTD 
Brief at 14. 
Based upon this misunderstanding, HI Boise then argues that police powers are not 
available to ITD because ITD is not constructing or installing a traffic control device separate 
and apart from the Project: "ITD cannot carve out a specific: and distinct act, structure, or 
regulation that it purposefully performed in order to 'promote the safe and orderly movement of 
traffic'" Mem. Opp., at 22 (citation omitted). The reason ITD cannot carve out a distinct act, 
structure, or regulation is because ITD is not constructing any specific structure or regulation that 
would limit HI Boise access. Even HI Boise's own expert agree that ITD has not constructed 
anything "that would expressly prohibit a full-movement access." Butler Aff. ~ 14. 
Because HI Boise cannot point to any aspect of this Project that limits access, HI Boise 
turns its eyes to the future" HI Boise argues that access may be restricted by some hypothetical 
future construction or project by either ITD or ACHD. Mem. Opp., at 18, citing Butler and 
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Dobie Affs. After lTD completes its work on the 1-84Nista Interchange, Vista Avenue in front 
of HI Boise will be under the control of ACHD. As noted above, representatives of ACHD, 
including the head of Traffic Control, have testified that ACHD has no plans to close or restrict 
HI Boise's driveway on Vista. 
Even if HI Boise's driveway on Vista is restricted in the future because of this 
hypothetical project, even then HI Boise would not be entitled to compensation because the 
construction would be a valid exercise of the police power to regulate traffic. See lTD's 
Opening Brief, at 14-20 and the cases cited therein. 
1.	 Idaho law has never held that the state's police powers do not apply when 
then there is a physical taking. 
HI Boise's contention that ITD cannot rely on police: powers because there was a physical 
taking is contrary to established Idaho law. HI Boise, without any supporting authority, argues 
that ITD cannot to rely on its police powers because "an actual physical taking ofHI Boise's 
property has occurred, making the issue of police power entirely irrelevant." Mem. Opp., at 19­
20. HI Boise further argues that police powers are "generally reserved for the category of 
condemnation proceedings knows as 'regulatory takings,' and is not a proper defense when the 
state has physically appropriated private property." [d. Again, argument is directly contrary to 
Idaho law. 
HI Boise's argument is refuted on the next page of Hl Boise's own brief. Mem. Opp., 
20-21. There HI Boise cites an Idaho case law in which the Idaho Supreme Court expressly 
upheld the state's use of its police power when there was also a physical taking as part of the 
project. See State ex reI. Moore v. Bastian, 97 Idaho 444, 446-447, 546 P.2d 399, 401-402 
(1976). 
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Moreover, HI Boise's brief and affidavits refer to many aspects of the Project which they 
consider to be access control measures. See Mem. Opp., at ]8 (northbound traffic tuming left on 
Elder Street will exceed the capacity of the traffic control devices); Butler Aff., at [ 14) (partial 
loss of access due to change in traffic control devices by Project); Dobie Aff., at ,-r,-r 33, 37 (traffic 
stacking at Elder Street stoplight will interfere with access at Vista Avenue driveway); Dobie 
Aff., at,-r38 (the new facilities are not capable of accommodating design traffic problems); 
Dobie Aff., at 43 (north end of the median island for the northbound left-turning traffic 
approaching 1-84Nista signal is too close to the HI Boise access), 
Therefore, contrary to HI Boise's assertions, HI Boise is attempting to recover damages 
allegedly arising from or related to traffic control devices. Accordingly, this case is 
indistinguishable from Bastian. HI Boise is seeking damages for changes to traffic control 
devices, which the Idaho Supreme Court has expressly held is not a compensable taking but a 
lawful exercise of the police power to regulate traffic. See also lTD's Opening Brief, at 14-20 
and cases cited therein. 
F.	 HI Boise Is Barred From Asserting Damages Based On Increased Noise From 1-84. 
The sound wall waiver signed by HI Boise should be enforced in accordance with its 
terms. ITD planned to and was engaged in building a sound wall along the border of'Hl Boise's 
property with Interstate 84. HI Boise requested that ITD not construct the sound wall as planned. 
ITD agreed to do as requested by HI Boise, but only ifHI Boise agreed to waive all claims 
rights, or damages "caused by Interstate 84." Therefore, any claims of damages or for just 
compensation based on noise from Interstate 84 have been waived by signed agreement and 
should be dismissed. 
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v. CONCLUSION 
Based on the foregoing, lTD respectfully requests that the Court enter partial summary 
judgment dismissing HI Boise's claims for damages based on denial or limitation of access and 
noise. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OJ? IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF UTAH ) 
)ss: 
County of Salt Lake ) 
Case No. CV OC 0903179 
SUPPLEMENTAL AFFIDAVIT OF 
ROBERT JACOBS IN SUPPORT OF 
PLAINTIFF lTD'S MOTION FOR 
PARTIAl, SUMMARY JUDGMENT 
ROBERT JACOBS, being first duly sworn upon oath, deposes and says: 
1. I make this affidavit based upon my personal knowledge and facts known 
to me as set forth below. My personal knowledge is based upon my direct involvement 
in and knowledge of the matters, events, and circumstances described in my affidavit. 
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Background 
2. My background, training, and work experience are set forth in my first 
affidavit dated March 2, 20 IO. A copy of my resume is attached as Exhibit A to my 
first affidavit. 
3. I am employed by Stanley Consultants. I am the Chief Transportation 
Engineer for Stanley Consultants. I joined the firm in ]l988. 
4. Stanley Consultants is a worldwide provider of engineering, 
environmental and construction services. 
1-84/Vista Interchange Project 
5. The details of the Interstate 84/Vista Interchange Proj ect ("the Proj ect") 
are set forth in my first affidavit. Stanley Consultants was selected as the prime 
engineering consultant for the Project. 
6. Stanley Consultants performed the design work for the Project. I 
personally oversaw the design and drafting of Project Plan Sheets 175, 178 and 284 of 
490 dated October 30, 2008 for Project Number A009(818). These plan sheets show the 
Project work to be done in the vicinity of the property of Defendant HI Boise, LLC ("HI 
Boise"). These plan sheets all bear my stamp as a Registered Professional Engineer, 
and are attached as Exhibit C to my first affidavit. 
7. The Project involves reconstructing the Vista Interchange along with 
adding additional lanes of traffic to Interstate 84. The Proj ect will also widen and 
improve a portion of Vista Avenue adjoining the Interchange. 
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Holiday Inn's Access 
8. HI Boise has a driveway on Vista Avenue. The southern border of the 
driveway is northeast of Station 24+53.01 of the Vista Avenue Survey. 
9. No raised median will be constructed in the center of Vista Avenue across 
from the HI Boise property. No turning movements to or from HI Boise's driveway on 
Vista will be limited or restricted by any barrier, road sign, road striping, or any other 
traffic control measure. HI Boise had full movement access from this driveway before 
the Proj ect, and it will have full movement access after the Proj ect. 
10. Attached as Exhibit 1 to this affidavit is an aerial photograph showing the 
location of the driveway to be reconstructed on Vista Avenue as part of the Proj ect. 
Exhibit 1 is the simplest graphic showing that HI Boise will continue to have Jets 
dri veway onto Vista Avenue after the Proj ect. The existing access is not being taken or 
restricted in any way. I created this overlay and it accurately depicts the location 0 f the 
driveway onto Vista Avenue to be reinstalled as part of the construction of the: new 
sidewalk. 
11. The pavement markings on Vista Avenue will be the same in type, length, 
and approximate location after the Project as they were before the Project. 
12. In addition to the driveway approach on Vista Avenue, the HI Boise 
property has two driveways onto Sunrise Rim Road. According to the Affidavit of Mr. 
Mark Butler, submitted by HI Boise, HI Boise has received permission from ACHD to 
install a third access driveway onto Sunrise Rim Road. Butler Aff. at 8, ~ 16. 
SUPPLEMENTAL AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF 












      
   
   
   , 
 
   
   
 
  
13. Prior to the Project, there were five lanes of traffic on Vista Avenue in the 
vicinity of the HI Boise property (two northbound, two southbound, and one center turn 
lane). 
14. After the Project, Vista Avenue will have the same five lanes of traffic. 
15. HI Boise's driveway onto Vista Avenue will remain in place after the 
Project. Prior to the Project, left and right turns, both in and out of the HI Boise 
property to and from Vista Avenue, were permissible at the existing driveway. After 
construction of the Project, the same left and right turns, both in and out of the HI Boise 
property, will continue to be permissible. No physical barrier to such movements will 
be constructed by the Project, and no signs or pavement markings will impede or 
prohibit such turns. 
16. All aspects of the Project conform to all applicable safety and traffic 
standards and guidelines, including the Ada County Highway District Policy Manual, 
the American Association of State Highway and Transportation Officials (AASHTO) 
"Green Book," and the applicable Idaho Transportation Department (lTD) Standards. 
Holiday Inn's Driveway on Vista Avenue 
17. As part of the Project, the driveway will move 2.055 feet to the south, and 
4.480 feet east (due to the widening of Vista). 
18. The driveway will continue to be northeast of Station 24+53.01 of the 
original Vista Avenue Survey. 
19. The HI Boise property will also continue to have access to and from 
Sunrise Rim Road. HI Boise's driveways on Sunrise Rim Road are not being touched 
and will not be affected by the Project in any way. 
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Response To Affidavits Of Mr. Patrick Dobie and M,r. Mark Butler 
20. I and the other engineers at Stanley Consultants have reviewed the 
Affidavits of Mr. Dobie and Mr. Butler submitted by H [ Boise, along with all materials 
attached to the affidavits. Upon completion of this review, we have prepared the 
following response, followed by the identification of specific errors in the methods, 
analysis, and conclusions of Mr. Dobie. 
21. Both Mr. Dobie's and Mr. Butler's work is stated to be preliminary and 
incomplete. Mr. Dobie's work is not stamped with his engineering stamp, and thus his 
work is not certified for either accuracy or compliance with engineering standards. 
This contrasts sharply with the design and construction plans for the Project, all of 
which have engineering stamps, certifying their accuracy and compliance with 
applicable standards. 
22. Mr. Dobie's analysis is that of one person, and is not stamped or certified 
in any way. The design and construction plans are the product of work by many 
engineers, and have been stamped and certified as noted above. Moreover, the: design 
and construction plans have been reviewed and approved by engineers with ITO, 
ACHD, and the City of Boise during four separate reviews. Because the plans were 
reviewed by the City of Boise, I assume that if the City had any concerns over access by 
fire or other emergency vehicles, the City would have raised those concerns during the 
review process. 
23. Mr. Dobie attributes errors in judgment and failure to follow well-known 
engineering standards and guidelines adopted by AASHTO, lTD, and ACHD that could 
not and did not occur in connection with this Project. The types of errors he is alleging 
SUPPLEMENTAL AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF 
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involve basic concepts of civil engineering and roadway design, which would not be 
made by any of the many senior engineers involved in this Project. Moreover, the 
numerous internal reviews by Stanley Consultants, and the reviews by lTD, ACHD, 
City of Boise and others would have identified any such errors. Mr. Dobie's allegations 
have no merit and have no foundation in any of the applicable standards or guidelines to 
which he refers. 
24. Mr. Dobie misuses and misstates applicable standards and guidelines set 
by ACHD, lTD, and AASHTO. He also often uses "unidentified" standards to support 
his contentions. These errors in the use of standards and guidelines have in turn led to 
the use of flawed methodologies, analyses, and conclusions. 
25. The reconstructed driveway on Vista Avenue to HI Boise meets ACHD's 
standards and all other generally accepted standards and guidelines. ACHD reviewed 
and approved the driveway design and construction plans. 
26. Mr. Terry Little is head of the Traffic Division of ACHD, which makes 
decisions involving access to ACHD roads. Mr. Little specifically testified in a 
deposition on May 13, 2010, that ACHD has no plans to close HI Boise's driveway on 
Vista Avenue. In neither Mr. Little's deposition or any other deposition of ACHD 
personnel did ACHD state any plan or intention to restrict the Vista Driveway. 
Therefore, HI Boise's concerns about ACHD are only speculation, and in fact contrary 
to ACHD' s stated intentions. 
27. As set forth in detail below, detailed vehicle turning simulations prepared 
by Stanley Consultants show that fire trucks, city buses, and tractor trailers will 
continue to be able to access the site via the Vista Avenue driveway. See Ex. 6a to 6m. 
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28. Internal traffic circulation is not being altered by the Project, and traffic 
will have the same space and ability to circulate on the site as before the Project. 
29. As discussed below, detailed intersection sight distance analyses show 
that sight distances for the Vista Avenue driveway will continue to meet or exceed all 
applicable engineering standards. See Ex. 7a. and 7b. 
30. All of the negative traffic conditions that Mr. Dobie notes or complains of 
with respect to Vista Avenue are either already present in the existing condition before 
the Proj ect, or will occur and worsen even if the Proj ect is not built. 
31. Existing AM peak hour traffic operations and safety on Vista Avenue 
adjacent to the HI Boise access on Vista is impacted by the high left-turning volume by 
northbound traffic at the Elder Street intersection. The queue on the northbound left-
turning lane at the Elder Street intersection already (before the Project) stacks back 
beyond the existing HI Boise driveway on Vista Avenue, and therefore currently 
impacts left-in and left-out turning movements from the HI Boise driveway during the 
peak hour. This impact, attributed to the Project by Mr. Dobie, is an existing condition 
that cannot be attributed to the Project. 
32. Traffic on Vista Avenue adjacent to the site is projected to increase with 
or without the Project. Vista Avenue, a 5-lane principal arterial, is projected to have 
sufficient capacity to accommodate the projected traffic growth with and without the 
Vista Interchange Project. Capacity analysis at the intersection of Vista and Elder 
Street and the Interchange on Vista Avenue show that these intersections are projected 
to continue to operate at acceptable level of service ("LOS") under 2035 peak hour 
traffic conditions with and without the Vista Interchange Project. 
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PLAINTIFF lTD'S MOTION FOR PARTIAL SUMMARY JUDGMENT - 7 
000842
  





 e   
 is(;:   











33. The queue on the northbound approach at Elder Street intersection is 
projected to continue to extend beyond the HI main access and impact left-in and left-
out movements from the HI driveway during AM peak hour with and without the Vista 
Interchange Project. Left-turn traffic exiting the site via the HI Boise driveway on 
Vista is proj ected to experience increased delay during peak hours with and without the 
Project. However, all other traffic movements at the HI Boise driveway are projected to 
continue to operate at acceptable LOS during peak hours with and without the Vista 
Interchange Project. The option to exit the HI Boise site via the two driveway accesses 
on Sunrise Rim Road is always available both before and after the Project. According 
to Mr. Butler, HI Boise now has permission to install a third driveway on Sunrise Rim 
Road. The driveway accesses on Sunrise Rim are projected to operate with minimal 
delay under 2035 peak hour traffic conditions. Westbound traffic at the intersection of 
Elder/Sunrise Rim and Vista Avenue is projected to operate at acceptable delay and 
have the capacity to accommodate additional site traffic. 
34. The deeds referenced by Mr. Butler reserved access to Vista Avenue 
northeasterly from Station 24+53.01 of said Vista Avenue Survey. The deeds did not 
reserve a right to turning movements in all directions. They merely reserved access to 
Vista Avenue. The reconstructed HI Boise driveway will continue to be northeast of 
Station 24+53.01, and no turning movements will be restricted. It will continue to 
function as a full access driveway, permitting all movements to and from the HI Boise 
driveway. 
35. The deeds referenced by Mr. Butler do not limit the volume of traffic that 
may be carried by Vista Avenue. 
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Identification Of Errors In Analysis And Conclusions Of Mr. Dobie 
36. Stanley Consultants has identified four primary subjects that Mr. Dobie 
addressed in his affidavit, as follows: 
1. Standards and Policies 
2. Changes to Site Access 
3. Operations of the Driveway 
4. Deficiencies in Design and Safety 
1. Standards and Guidelines 
37. In many incidences, Mr. Dobie has misinterpreted or misstated lTD, 
ACHD, and AASHTO standards and guidelines. (Note: AASHTO provides guidelines 
for highway and street design, not standards. A standard sets specific criteria. A 
guideline is suggestive and sets a range of compliance), In other instances, Mr. Dobie 
has relied on "unidentified" standards. These errors in misstating and misapplying 
standards and guidelines have led to Mr. Dobie's flawed analysis and conclusions. 
38.	 Examples are as follows: 
•	 Mr. Dobie: Vista Avenue currently carries approximately 24,000 
vpd [vehicles per day] on a 5- lane: principal arterial. The 
allowable capacity is 37,000 vpd. 
•	 Mr. Dobie: The new mainline traffic carrying capacity added to 1­
84 will increase the traffic volume on Vista Avenue at the Holiday 
Inn. Proj ected average daily traffic is 41,200 vpd, which exceeds 
the level of service standard established COMPASS for a principal 
arterial. 
Response: ACHD has jurisdiction over Vista Avenue and its policies control. Under 
current ACHD policy (see Section 7100 of ACHD Policy Manual, revised 08/19/2009). 
Section 7106.4 provides Level of Service Standards for roadways and intersections 
using peak hour volumes not average daily traffic set by COMPASS for a 5-lane 
principal arterial. Contrary to Mr. Dobie's analysis, COMPASS no longer maintains 
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planning thresholds. Ada County Highway District has developed planning guidelines 
and those guidelines an: to be used in roadway design. 
•	 Mr .. Dobie: The level of service at the main HI Boise Vista 
approach is LOS C, which complies with acceptable capacity 
standards. 
Response: ACHD does not have capacity standards for a driveway or unsignalized 
intersection. Therefore, no applicable capacity standard exists as alleged by Mr. Dobie. 
•	 Mr. Dobie: The existing HI Boise access does not strictly conform 
to current ACHD or lTD access management standards, and the 
existing access had no history of operational, safety or congestion 
problems prior to the VAIC project 
Response: Here, Mr. Dobie admits that the HI Boises existing driveway does not 
conform to ACHD standards. Conformance to lTD standards is irrelevant because 
ACHD has jurisdiction over Vista Avenue. Under ACED policy, existing access points 
are accepted until the land use has a significant change or the access point has 
developed an accident history that requires a change. .As Mr. Dobie has stated, the 
existing access has had no history of operational, safety, or congestion problems. 
Because there will be no material change to the driveway or the lane configuration and 
road striping on Vista, the safe functioning of the driveway is expected to continue. 
•	 Mr. Dobie: The new HI Boise access is located on the State right­
of-way within the project limits, and an access approach driveway 
is an encroachment according to IDAPA Rule 39.03.42.010.30. 
Response: The Vista Avenue driveway is not an encroachment under IDAPA Rule 
39.03.42.010.30 because that provision applies only to State Highways. Vista Avenue 
is not a State Highway. It is an ACHD roadway. For information, IDAPA Rule 
39.03.42.10.06 does not define a driveway as an encroachment, but as an approach. 
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•	 Mr. Dobie: Similarly, the new peak hour traffic of 3,830 vehicles 
per hour exceeds the adopted ACHD capacity standards for a 
principal arterial. 
Response: The Level of Service (LOS) must be determined from an analysis of 
conditions and traffic volumes along the particular segment of roadway being analyzed, 
not a general planning volume as stated by Mr. Dobie. The calculated LOS for the 
Vista Avenue and Elder Street intersection for the peak volume of 3,830 vph is LOS E, 
which meets ACHD policy. 
•	 Mr. Dobie: ACHD and lTD entered an agreement for the VAIC 
project under which ACHD specifically agreed to "cooperate with 
and assist the State in prohibiting and removing encroachments on 
any part of the State rights-of-way within the project limits." 
Response: This agreement has no effect on those portions of Vista Avenue outside 
the Type V access control line, where the Vista Avenue driveway is situated. Vista 
Avenue is not a State Highway. 
•	 Mr. Dobie: The lane geometry and striping plan does not conform 
to either ACHD or lTD standards or AASHTO design guidelines. 
Response: All plans conform to ACHD, lTD, and AASHTO standards and guidelines. 
ACHD, lTD, and other stakeholders conducted four different reviews of the plans and 
approved the plans for construction. The pavement markings conform to the Manual of 
Uniform Traffic Control Devices (2003), Chapter 3, Figure 3B-7 (attached as Exhibit 
2), which shows the pavement markings for a two-way left-turn lane with a left-turn bay 
at a major cross street. The striping plans set forth in these design resources match the 
striping for Vista Avenue at the Elder Street intersection. 
•	 Mr. Dobie: Based on ACHD guidelines (Ref. Appendix A), this 
indicates a current arterial service level in the "AlB" range which is 
an acceptable condition. 
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Response: The referenced guidelines are not found in Appendix A of Mr. Dobie's 
study (Holiday Inn - Boise Traffic Study), further demonstrating the incompleteness of 
his work. 
•	 Mr. Dobie: The main driveway accessing the HI Boise will fail to 
meet minimum capacity standards. 
Response: It is unclear what minimum capacity standards Mr. Dobie is referring to. 
ACHD does not have Level of Service (LOS) standards for driveways and does not 
apply such standards to driveways. ACHD only applies LOS standards to its roads and 
intersections. 
•	 Mr. Dobie: Any change in land use or modifications of the site 
plans for the HI Boise site would require compliance with ACHD 
and lTD access control requirements. 
Response: ACHD and lTD conducted four different reviews of the plans and 
approved the plans for construction. In approving the plans, ACHD and lTD agreed 
that the plans complied with their access control requirements. 
•	 Mr. Dobie: That standard recommends a clear unobstructed area 
measured from 18 feet behind the edge of the travel way to an 
approaching vehicle on the main road based on the speed of the 
road. 
Response: The AASHTO sight triangle has the vertex at a point 14.5 feet from the 
edge of the traveled way. The edge of the Holiday Inn sign is about 19 feet from the 
edge of the traveled way. Therefore, the sign is not within the sight triangle, and the 
sight lines of the driveway comply with AASHTO guidelines. 
2. Site Access Change 
39. Mr. Dobie concluded that HI Boise's driveway on Vista Avenue will be 
closed or restricted as a result of the Project. This conclusion is based on speculation, 
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lack of discussion or confirmation with ACHD, misinterpretation of the deeds reserving 
access on Vista, confusion over who has jurisdiction over Vista Avenue, and incorrect 
application of access control standards and guidelines. 
40. Mr. Terry Little is head of the Traffic Division of ACHD, which makes 
decisions involving access to ACHD roads. Mr. Little testified in a deposition on May 
13,2010, that ACHD has no plans to close HI Boise's driveway on Vista Avenue. In 
neither Mr. Little's deposition or any other deposition of ACHD personnel did ACHD 
state any plan or intention to restrict the Vista Driveway. Therefore, not only is Mr. 
Dobie's allegation speculative, it is contrary to ACHD's stated plans and intentions. 
41. Based on the collective experience of lTD and Stanley Consultants, we 
believe that if ACHD had any intention to close or restrict the Vista Avenue driveway, 
it would direct lTD to do so now, because it would be 1110st cost effective to make 
changes during an existing project, and any decision to close or restrict the driveway 
would benefit from the intensive review process involved in the Project. 
42.	 The following are additional errors in Mr. Dobie's analysis: 
•	 Mr. Dobie: The Holiday Inn Boise's predecessor in title reserved 
an access easement across right-of-way conveyed to the State of 
Idaho in 1967 when the original 1-84/Vista Interchange was 
constructed, and the primary access to the Holiday Inn was 
constructed in this easement area. 
Response: The deeds reserved access to Vista Avenue northeasterly from Station 
24+53.01 of said Vista Avenue Survey. After the Project, the driveway will continue to 
be northeasterly of Station 24+53.01, within the area reserved for access. (See Exhibit 
3 to this affidavit). The reservation did not guarantee access with turning movements in 
all directions. It merely provided access to Vista Avenue. 
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•	 Mr. Dobie: The VAIC project will close that access and construct 
another access in a different location. ITD did not establish a 
similar access right or easement for the new driveway. 
Response: ACHD has jurisdiction over access on Vista Avenue, not lTD. The access 
is not being closed by ACHD or ITD. By approving the Project plans, ACHD has again 
approved and granted access to HI Boise for its driveway on Vista. The HI Boise 
driveway will be located in the same location after the Project and no turning 
movements will be restricted or prohibited. The driveway will continue to function as a 
full access driveway, allowing all movements to and from the driveway (See Exhibit 3). 
•	 Mr. Dobie: ACHD and ITD entered an agreement for the VAIC 
project under which ACHD specifically agreed to "cooperate with 
and assist the State in prohibiting and removing encroachments on 
any part of the State rights-of-way within the project limits." 
Response: This agreement has no effect on those portions of Vista Avenue outside 
the Type V line where the Vista Avenue driveway is located. Vista Avenue is not a 
State Highway. For information, under IDAPA Rule 39.03.42.10.06, a driveway is 
defined as an "approach," not an encroachment. 
•	 Mr. Dobie: The new HI Boise access is located on the State right­
of-way within the project limits, and an access approach driveway 
is an encroachment according to IDAPA Rule 39.03.42.010.30. 
Response: IDAPA Rule 39.03.42.01.30 does not apply to the HI Boise access 
because Vista Avenue is not a State Highway. For information, under IDAPA Rule 
39.03.42.10.06, a driveway is defined as an "approach," not an encroachment. 
•	 Mr. Dobie cites IDAPA 39.03.42.300 - 300. General Regulation for 
Approaches. 
Response: Vista Avenue is not a State Highway; therefore, IDAP A does not apply. 
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•	 Mr. Dobie: Any change in land use or modifications of the site 
plans for the HI Boise site would require compliance with ACHD 
and lTD access control requirements. 
Response: ACHD has reviewed and approved the Project plans, including the HI 
Boise driveway on Vista Avenue, on four separate occasions. ACHD has stated that it 
has no plans to close or restrict the driveway. The fact that a change in land use would 
require compliance with ACHD policies is true whether the Project is built or not. 
3. Operations of the Driveway 
43. Mr. Dobie concluded that the traffic operation of the HI Boise driveway 
on Vista Avenue and the driveways on Sunrise Rim Road will be restricted by the Vista 
Interchange Proj ect. This conclusion is based on incorrect application of performance 
standards, flawed analyses, and errors in calculations. It is also a result of improper 
assumptions by Mr. Dobie and mistakes in calculations. 
44. For example, in his "Holiday Inn - Boise Traffic Study," Mr. Dobie 
assumed a 100% occupancy rate for the Holiday Inn in making his turning movement 
and delay calculations. Mr. Dobie had no need to make any assumptions regarding 
occupancy rates, because actual data is available. Specifically, HI Boise's documents 
show that for the years 2004 through 2008, occupancy rates ranged from a low of 51.2% 
to a high of 71.2%, with an average of 65.1 %. Using an occupancy rate of 100% was 
therefore unnecessary and distorted both his calculations and conclusions. 
45.	 Additional specific examples include the following: 
•	 Mr. Dobie: The level of service at the main HI Boise Vista 
approach is LOS C, which complies with acceptable capacity 
standards. 
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Response: The analysis worksheet prepared by Mr. Dobie shows five (5) vehicles per 
hour (vph) for the left-turn volume on northbound approach, but his Figure 2 in the 
Holiday Inn - Boise Traffic Study shows 15 vph. The increase in traffic volumes will 
increase the delays in turning movements. These types of mistakes call into question 
the accuracy of Mr. Dobie's work. 
•	 Mr. Dobie: The level of service at the Main Holiday Inn access 
will decrease to LOS F with an approach delay over two minutes 
per vehicle. 
•	 Mr. Dobie: The LOS at the main site access to Vista will be LOS F 
during both the AM and PM peak traffic periods. 
Response: ACHD has jurisdiction over Vista Avenue. ACHD does not have or apply 
LOS standards to driveways. LOS standards are only applied to roads and intersections, 
Therefore, applying LOS standards to a driveway is not a recognized practice. That 
being said, according to the capacity analysis worksheets in Appendix C of Mr. Dobie's 
"Holiday Inn - Boise Traffic Study," only the left-turn movements at the HI Boise Vista 
Avenue driveway are projected to operate at Level of Service (LOS) F and only during 
peak hour conditions. All other movements are projected to operate at LOS D or better 
at peak time periods. All movements will function at much better levels during non-
peak times. Mr. Dobie's capacity analysis for the driveway did not consider the effect 
of upstream signals. The new signal on the new Interchange to the south and the signal 
at Vista and Elder Street to the north will create more gaps on Vista Avenue for traffic 
from the HI Boise driveway to enter and leave the site. 
•	 Mr. Dobie: The additional traffic will result in longer queues 
spilling back from the traffic signal at Elder and Vista. These 
longer queues will extend pass the Holiday Inn access and restrict 
its utility. 
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•	 Mr. Dobie: The projected average queue length from the 
Vista/Elder signal will block left-in and left-out movements during 
peak traffic periods. 
Response: Under current conditions, before the new Vista Interchange Project, 
queues from the traffic signal at Elder and Vista already extend pass the HI Boise 
driveway on Vista and restrict its utility. This fact is shown in Table 5 on Page 8 of 
Mr. Dobie's "Holiday Inn -- Boise Traffic Impact Study," which shows a queue length 
of 350 feet on the northbound approach under existing conditions (which extends 
beyond the HI Boise driveway). The center of the HI Boise driveway is about 200 feet 
from the Vista Avenue/Elder Street intersection. 
•	 Mr. Dobie: The LOS at the Vista/Elder intersection was LOS C on 
all approaches before the new interstate traffic. The projected LOS 
is F on the westbound approach during the PM peak hour with a 
queue length of 175 feet. 
Response: According to the capacity analysis worksheets in Appendix 13 of Mr. 
Dobie's "Holiday Inn - Boise Traffic Study," not all approaches at the Vista/Elder 
intersection were operating at Level of Service (LOS) C before the Project. The 
westbound and eastbound approaches were operating at LOS D according to his 
worksheets. Also, the queue length worksheet for 2007 PM peak hour traffic condition 
is missing in Appendix B, again showing the incompleteness of his work. According to 
Mr. Dobie's queue length worksheet for 2007 AM peak hour traffic condition in 
Appendix 13, queue length for left-turn movement on the westbound approach is 150 
feet, not 175 feet. 
There are additional errors and problems in the calculation sheets in Appendix 13 
and Appendix C of Mr. Dobie's "Holiday Inn - Boise Traffic Study." The capacity 
analysis incorrectly assumed one exclusive left-turn lane and one shared through/right-
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turn lane on the eastbound approach, which does not match the existing lane 
configuration. The signal phasing for the Vista Avenue approaches, which Mr. Dobie 
used in his analysis, is not normal or efficient for the traffic conditions. With a more 
efficient phasing plan, the Sunrise Rim approach to Vista is projected to operate at LOS 
E with an average queue length of 100 feet during peak hour periods, as shown in 
Exhibits 4a and 4b attached to this affidavit. 
•	 Mr. Dobie: The main driveway accessing the HI Boise will fail to 
meet minimum capacity standards. 
Response: It is unclear what "minimum capacity standards" Mr. Dobie is referring to. 
ACHD does not have capacity standards or LOS guidelines for driveways. ACHD only 
applies LOS and capacity guidelines on its roads and at its intersections, not driveways. 
•	 Mr. Dobie: Moreover, the level of service "F" conditions at the 
main access directly result from the increase in traffic from the 1-84 
mainline and VAIC reconstruction. Without those improvements, 
the projected 2035 traffic conditions could not be expected. 
Response: Traffic volume will increase on Vista Avenue whether the Project is built 
or not. In addition, left hand turning movements are already restricted at peak times as 
a result of stacking of traffic at the Elder Street stoplight back past the HI Boise 
driveway, restricting left-hand turning movements in the existing condition. Also, 
under Mr. Dobie's analysis, only the left-turn movement at the driveway on Vista 
Avenue is projected to operate at LOS F and only during peak hour conditions. LOS F 
will continue to occur for left hand turns at the Vista Avenue driveway and will worsen 
because of increased traffic even if the Proj ect is not built. The analyses contained in 
Exhibits 5a and 5b attached to this affidavit are based on traffic volumes for 2035 
obtained from COMPASS for the no-build condition (no new Vista Avenue 
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Interchange). Even though the LOS for the Elder Street intersection remains at LOS C, 
the queue for the northbound left turns at Elder Street increases from 24 vehicles in the 
2007 AM peak, as identified in Mr. Dobie's Traffic Impact Study, to 31 vehicles (775 
feet), as shown in Exhibit 5a for the 2035 AM Peak "No-Build" traffic volumes ("No 
Build" meaning that the Project is not built). The length of queue for the 2035 PM Peak 
No-Build traffic volumes as shown in Exhibit 5b is 11 vehicles (275 feet), which will 
also back south of the HI Boise driveway. The number of vehicles queued for the 2007 
PM Peak traffic was not included in Mr. Dobie's study. The center of the HI Boise 
driveway is about 200 feet from the Vista Avenue/Elder Street intersection. 
Exhibit 5c contains the two-way stop control analysis for the HI Boise driveway 
for the 2035 PM Peak No-Build traffic volumes. If the Project is not built, the left turn 
from the HI Boise driveway is still projected to operate at LOS F, with an average delay 
of 51.8 seconds per vehicle and queue of one vehicle. 
•	 Mr. Dobie: The on-site circulation will not be adequate after the 
VAIC to provide reasonable access for buses and other large 
vehicles, nor will it comply with fire code requirements. 
Response: After the Project, the reconstructed driveway to HI Boise on Vista will 
accommodate standard fire vehicles, buses, and tractor trailers. Detailed vehicle 
turning simulations are provided in Exhibits 6a, 6b, 6(:, 6d, 6e, 6f, 6g, 6h, 6i, 6j, 6k, 
61, and 6m to this affidavit, and show that standard fire vehicles, buses, and tractor 
trailers are able to access the site via the reconstructed HI Boise driveway. The 
distances available for the turning movements comply with all applicable standards. 
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4. Deficiencies in Design and Safety 
46.	 Mr. Dobie claims that there are deficiencies in the Project design. 
However, Mr. Dobie provides no data, calculations, or exhibits to support his claim. 
Mr. Dobie concludes that safety at the Vista Avenue driveway will be compromised 
after the Project, claiming that there will be improper sight restrictions and that fire 
vehicles will not be able to use the driveway. Again, Mr. Dobie does not provide any 
data, calculations, or exhibits to support these claims. The following are specific 
examples of problems with Mr. Dobie's analysis and conclusions: 
•	 Mr. Dobie: The lane geometry and striping plan does not conform 
to either ACHD or lTD standards or AASHTO design guidelines. 
•	 Mr. Dobie: The striping plan is not sufficient to accommodate the 
design traffic volume and the plan does not conform to generally 
accepted standards for similar conditions. This deviation from 
standards will confuse drivers and increase the crash potential at 
this location. 
Response: All plans conform to ACHD, lTD, and AASHTO standards and guidelines. 
ACHD, lTD, and other stakeholders conducted four different reviews of the plans and 
approved the construction plans, including conformance with all standards and 
guidelines. The pavement markings conform to the Manual of Uniform Traffic Control 
Devices (2003), Chapter 3, Figure 3B-l (attached as Ex. 2). Exhibit 2 attached to this 
affidavit shows the generally accepted pavement markings for a two-way left-turn with 
a left-turn bay at a major cross street. This plan matches the striping for Vista Avenue 
at Elder Street. 
•	 Mr. Dobie: The intersection sight distance for left-turning vehicles 
exiting the site is not adequate. 
•	 Mr. Dobie: The intersection sight distance for vehicle exiting the 
HI site does not conform to AASHTO standards. 
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•	 Mr. Dobie: These changes create a significant problem. The 
existing Holiday Inn entry sign is now within the sight vision 
triangle of the driveway intersection with Vista Avenue. 
Response: Sight distance for vehicles exiting the HI Boise driveway conforms to 
AASHTO guidelines. See Exhibits 7a and 7b to this affidavit for the determination of 
the available sight distance. After the Project, the sight distance for vehicles 
approaching northbound on Vista Avenue will be 653 feet. The sight distance for 
vehicles approaching from the westbound off-ramp will be 438 feet. According to Mr. 
Dobie, the minimum sight distance required is 390 feet. Therefore, the provided sight 
distances exceed this minimum requirement. The AASHTO sight triangle has the 
vertex at a point 14.5 feet from the edge of the traveled way. The edge of the Holiday 
Inn sign is about 19 feet from the edge of the traveled way. Therefore, the sign is not 
within the sight triangle as incorrectly claimed by Mr. Dobie. 
•	 Mr. Dobie: That standard recommends a clear unobstructed area 
measured from 18 feet behind the edge of the travel way to an 
approaching vehicle on the main road based on the speed of the 
road. 
Response: The AASHTO sight triangle has the vertex at a point 14.5 feet from the 
edge of the traveled way. The edge of the Holiday Inn sign is about 19 feet from the 
edge of the traveled way. Therefore, the sign is not within the sight triangle. 
•	 Mr. Dobie: The north end of the median island for the northbound 
left-turning traffic approaching the 1-84/Vista signal is too close to 
the HI Boise access to permit a safe exit movement. 
•	 Mr. Dobie: The raised median island on Vista Avenue interferes 
with the safe movements of left-turning traffic exiting the HI site. 
Response: The median island ends approximately 65 feet south of the HI Boise 
driveway and does not restrict any movement to or from the site. The location of the 
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driveway is not being changed, and under all applicable standards and guidelines is not 
too close to the 1-84/Vista Interchange signal. 
•	 Mr.. Dobie: The level of complexity of the new traffic control plan 
exceeds traffic safety guidelines. 
Response: The Project will not change the level of complexity from existing 
conditions. The statement that the traffic control plan exceeds traffic safety guidelines 
is vague since Mr. Dobie does not identify what guidelines he is referring to. All plans 
meet ACHD, lTD, and AASHTO design standards and guidelines, and were reviewed 
and approved for construction by lTD, ACHD, City of Boise, and other stakeholders. 
The striping for Vista Avenue matches the existing striping almost to the foot. In his 
"Summary of Finding, Existing Conditions, Item 6 and Item 7, of the Holiday Inn ­
Boise Traffic Impact Study," Mr. Dobie states that the accident data indicates that a 
relatively safe condition now exists. He also states that the operational, safety, and 
capacity characteristics of Vista Avenue and the HI Boi se driveway conform to 
generally accepted standards. Since the changes made by the Project are minor at most, 
the conditions after construction will continue to be safe under Mr. Dobie's analysis 
and will conform to generally accepted standards as he has stated. 
•	 Mr. Dobie: The NB-LT lane [north bound, left turn lane] on Vista 
Avenue at the Elder Street approach is insufficient to accommodate 
the design traffic volume. The final design conflicts with 
AASHTO, lTD, and ACHD geometric design standards and 
guidelines. 
Response: Mr. Dobie complains of a condition found in the "existing" condition, 
before the Project. The north bound left turn lane does not accommodate the current 
and projected traffic volumes for that movement in the before or existing condition. All 
plans meet ACHD, lTD" and AASHTO design standards and guidelines. ACHD, lTD, 
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and other stakeholders conducted four different reviews of the plans and approved the 
plans for construction. All design issues were reviewed for conformance with standards 
and guidelines and wen: approved during this process. 
•	 Mr. Dobie: The Type V access control does not conform with lTD 
guidelines at freeway ramps. 
Response: The Type V access control for the Vista Interchange was set at the time 
the interchange was originally constructed in 1967. With respect to the current Project, 
the Type V access control is not being changed or relocated as it relates to Vista 
Avenue. The more recent access control guidelines adopted by lTD for new freeway 
interchanges are not being imposed on Vista Avenue because the guidelines only apply 
to new interchanges. The Vista Interchange is not a new interchange. It is an existing 
interchange that is being reconstructed and improved. 
•	 Mr. Dobie: The reconstructed driveway at the Holiday Inn exceeds 
minimum grade standards. 
Response: The reconstructed driveway conforms to the applicable standard - set by 
the Boise City Code, which requires a maximum slope of 10% or less. The maximum 
slope of the reconstructed Hi Boise driveway is 8.46%, Exhibit 8a to this affidavit is a 
graphic depiction of the existing driveway slope compared to the new driveway slope at 
Station 24+62.28, the left side of the HI Boise driveway when facing Vista Avenue. 
Exhibit 8b shows the grades of the proposed driveway at various offsets from the 
centerline of Vista Avenue. Exhibit 8e and 8d are graphic depictions of the new 
driveway grades at Station 25+02.28, the right side of the HI driveway when facing 
Vista Avenue. All of these show that the slope at no time exceeds applicable grade 
standards for the driveway. 
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•	 Mr. Dobie: The intersection sight distance for vehicles entering the 
HI site from the southbound lanes on Vista Avenue does not 
conform to AASHTO standards. 
Response: The condition after the Project will be the same as the condition before 
construction. AASHTO provides guidelines for highway and street design, not 
standards. (A standard sets specific criteria. A guideline is suggestive and sets a range 
of compliance). AASHTO guidelines indicate that the sight distance for southbound 
traffic turning into the HI Boise driveway may be impaired or restricted by vehicles 
queued in the left-turn lane. This condition existed before the Project, and would exist 
even if the Project were not built. However, nothing in the AASHTO guidelines 
recommend eliminating the movement. 
•	 Mr. Dobie: The SB-LT [south bound left turn] movements from 
Vista entering the site must stop in the through traffic lanes. The 
resulting speed differential conflicts with AASHTO standards. 
Response: Again, Mr. Dobie is complaining of a condition on Vista Avenue that is 
found in the "before" condition. The Project is not altering the configurations on Vista. 
The condition after the Project will be the same as the condition before the Project. In 
addition, the condition noted by Mr. Dobie is no different from that of any street 
without a two-way left-turn lane. 
•	 Mr. Dobie: On-site circulation on the HI Boise property will not 
accommodate a standard fire vehicle. 
•	 Mr. Dobie: The on-site circulation will not be adequate after the 
VAlC to provide reasonable access for buses and other large 
vehicles, nor will it comply with fire code requirements. 
Response: The driveway access on Vista Avenue after the Project does not interfere 
with standard fire vehicles, buses, or tractor trailers. Vehicle turning simulations 
provided in Exhibits 6a, 6b, 6c, 6d, 6e, 6f, 6g, 6h, 6i, 15j, 6k, 61, and 6m (attached to this 
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affidavit) show that standard fire vehicles, buses, and lractor trailers are able to access 
the site via the driveway on Vista Avenue after the Project. On site circulation will be 
the same after the Proj ect. 




Subscribed and sworn to before me this II day of May, 2010.
 












Residing at __~Vr \...q~ \ Um'n 
Comm. Expires ~~e!" ~3, ?G'-:L 
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CERTIFICATE OF SERylCE 
I hereby certify that on this 19th day of May, 2010, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Fredric V. Shoemaker, Esq. [J U.S. Mail 
GREENER BURKE SHOEMAKER P.A. ~~ Hand Delivered 
950 W. Bannock Street, Suite 900 [J Overnight Mail 





Mortgage Electronic Registration Systems, Inc. [VI U S M '1 c:::J •• at 
1818 Library Street, Suite 300 [J Hand Delivered
 
Reston, VA 90190 [J Overnight Mail
 
Facsimile: (703) 748-0183 [J Facsimile
 
---rf-"--------­
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2003 Edition Page 3B-10 
Figure 38-7. Example ofTwo-Way Left-Turn Lane Marking Applications 
Leger~
* Optional 
.... Direction of travel 
I
Typical Spacing
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HCS+: Sir 'lized Intersections Re:ease ~1r 
~.....' 
Analyst: Inter.: Vista Ave & Elder ST 
Agency: Stanley Consultants, Inc Area Type: All other areas 
Date: 05/03/2010 Jurisd: ACHD 
Period: AM Peak Year 2035 After - ACHD 
Project 10: HI 
E/W St: Elder St N/S St: Vista Ave 
SIGNALIZED INTERSECTION Sm1MARY 
I Eastbound I Westbound I Northbound I Southbound 
I L T R I L T R I L T R I L T R 
I I I I 
No. Lanes I 0 1 1 I 1 1 1 I 1 '] L. 0 I 1 2 0 
LGConfig I LT R I L T R I L TR I L TR 
Volume 150 10 160 190 20 70 1480 94CJ 45 150 1375 190 
Lane Width I 12.0 12.CJ 112.0 12.0 12.0 112.0 12,0 112.0 12.0 
RTOR Vol I 120 I 60 I 30 I 30 
Duration 0.25 Area Type: All other areas 
Signal Operations__._ 
Phase Combination 1 2 3 4 I .Jc: 6 7 8 
EB Left A I NB Left h A 
Thru A I Thru A A
 




WB	 Left A I SB Left l\ 
Thru A I Thru A 
Right A I Right A 
Peds I Peds 
NB Right I EB Right 
SB Right I WB Right 
Green 15.0 1CJ.0 20.0 60.0 
Yellow 4.0 4.0 0.0 4.0 
All Red 1.0 1.0 0.0 1.0 
Cycle Length: 120.0 secs 
____________Intersection Performance Summary _ 
Appr/ Lane Adj Sat Ratios Lane Group Approach 
Lane Group Flow Rate 
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Agency/Co. : Stanley Consultants, Inc 
Date Performed: 05/03/2010 
Analysis Time Period: AM Peak 
Intersection: Vista Ave & Elder ST 
Area Type: All other areas 
Jurisdiction: ACHD 
Analysis Year: 2035 After - ACHD 
Project 10: HI 
E/W St: Elder St N/S St: Vista Ave 
VOLUME DATA _ 
I Eastbound Westbound I Northbound I Southbound 
I L T R L T R I L T R I L T R 
I I I 
Volume 150 10 160 90 20 70 1480 940 45 150 1375 190 
% Heavy Vehl3 3 3 3 3 3 13 6 3 3 6 3 
PHF 10.90 0.90 O. 90 o. 9a 0.90 0.90 10.90 O. C) a 0.90 0.90 0.90 0.90 
PK 15 Vol 14 3 44 25 6 19 1133 26: 13 14 382 53 
Hi Ln Vol I 
% Grade a a I a a 
Ideal Sat 1800 1900 1800 1800 1800 11800 1800 1800 1800 
ParkExist I 
NumPark I 
No. Lanes a 1 1 1 1 1 I 1 ') L. a 1 2 a 
LGConfig LT R L T R I L TR L TR 
Lane Width 12. a 12.0 12.0 12.0 12. a 112.0 12. a 12.0 12.0 
RTOR Vol 120 60 I 30 30 
Adj Flow 67 44 100 22 11 1533 1061 56 1706 
%InSharedLn I 
Prop LTs I 0.836 1.000 0.000 I 0.000 0.000 
Prop RTs I 0.000 1.000 0.000 1.000 I O.OUi 0.104 
Peds Bikesl 20 20 I 20 20 
Buses I a a 0 a a 10 0 a a 
%InProtPhase I 
Duration 0.25 Area Type: All other areas 
OPERATING PARAMETERS 
I Eastbound I Westbound I Nor t h c)0 u n d I Southbound 
I L T R I L T R I L T R I L T R 
I I I I 
Init Unmet I O. a 0.0 I 0 . a 0.0 0.0 ,a . a o. :1 ,o. a 0.0 
Arriv. Typel 3 3 13 3 3 13 4 13 3 
Unit Ext. I 3.0 3.0 13. a 3. a 3.0 13. a 3.e 13. a 3.0 
I Factor I 1.000 I 1.000 I 1. COO I 1. aaa 
Lost Time I 2.0 2.0 12. a 2.0 2.0 12. a 2. C 12.0 2.0 
Ext of g I 2.0 2.0 12. a 2.0 2.0 12. a 2.C 12.0 2.0 
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........- PHASE DATA	 '-'
 
Phase Combination 1 2 3 4	 ,)c: 6 7 8 
EB	 Left A NB Left t\ A 
Thru A Thru A A 
Right A Right A A 
Peds Peds 
WB	 Left A SB Left h 
Thru A Thru A 
Right A Right A 
Peds Peds 
NB	 Right EB Right 
SB	 Right WB Right 
Green 15.0 10.0 20.0 60.0 
Yellow 4.0 4 .. 0 0.0 4.0 
All Red 1.0 10 0.0 1.0 
Cycle Length: 120.0 sees 
VOLUME ADJUSTMENT AND SATURATION FLOW WORKSHEET 
Volume Adjustment 
Eastbound I Westbound I Northbound I Southbound 
L T R I L T R I L T R I L T R 
I ­ I I 
Volume, V 50 10 160 190 20 70 1480 940 45 150 1375 190 
PHF 0.90 0.90 0.90 10.90 0.90 0.90 10.90 0.90 0.90 10.90 0.90 O. 90 
Adj flow 56 11 44 I:LOO 22 11 1533 10 114 17 156 1528 178 
No. Lanes 0 1 1 I 1 1 1 I 1 'I c, 0 I 1 2 0 
Lane group LT R I L T R I L TR I L TR 
Adj flow 67 44 1:-0 0 22 11 1533 1061 156 1706 
Prop LTs 0.836 1:- .000 0.000 I 0.000 I 0.000 
Prop RTs 0.000 1.000 I o. 000 1.000 I 0.016 I o. 104 
Saturation Flow Rate (see Exhibit 16-7 to determine the adjustment factors) __ 
Eastbound Westbound Northbound Southbound 
LG LT R L T R L TR L TR 
So 1800 1900 1800 1800 1800 1800 1800 1800 1800 
Lanes 0 1 1 1 1 1 1 2 0 1 2 0 
fW 1.000 1.000 1.000 1.000 1.000 1.000 1. 000 1.000 1.000 
fHV 0.971 0.971 0.971 0.971 0.971 0.971 o. 9 1,4 0.971 0.946 
fG 1.000 1.000 1.000 1.000 1.000 1.000 1 . 0 CI 0 1.000 1.000 
fP 1.000 1.000 1.000 1.000 1.000 1.000 1.0(10 1.000 1.000 
fBB 1.000 1.000 1.000 1.000 1.000 1.000 1.0 CI 0 1.000 1.000 
fA 1.000 1.000 1.000 1.000 1.000 1.000 1 . 0 (I 0 1.000 1.000 
fLU 1.000 1.000 1.000 1.000 1.000 1.000 o. 9 :12 1.000 0.952 
fRT 1.000 0.850 1.000 0.850 o. 9 ~J 8 o. 98 LI 
fLT 0.746 0.713 1.000 0.950 1. 0 [I 0 0.950 1.000 
Sec. 
fLpb 1.000 1.000 1.000 1.000 1. 0 C0 1.000 1.000 
fRpb 1.000 1.000 1.000 1.000 1. 0 C0 1.000 
S 1303 1568 12.47 17 4 8 1485 1660 322; 1660 3192 
Sec. 
CAP1\CITY AND LOS WORKSHEET 
Capacity Analysis and Lane Group Capacity 
000871
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____________________________  \C      RK S E   ____________________________ _ 
Adj Adj Sat Flow Green ,ane Group--~ 
Apprl Lane Flow Ra tx...• Flow Rate Ratio Ratio ~acity vic 







Thru LT 67 1303 o.05 0.13 163 o. 41 




Left L 100 1247 # 0.08 0.13 156 0.64 
Prot 
Perm 
Thru T 22 1748 0.01 o. 13 219 o. 10 




Left L 533 1660 # 0.32 o.29 484 1.10 
Prot 
Perm 





Left L 56 1660 0.03 o.08 138 0.41 
Prot 
Perm 
Thru TR 1706 3192 # 0.53 [1.50 1596 1.07 
Right 
Sum of flow ratios for critical lane groups, 
Total lost time per cycle, L = 10.00 sec 
Critical flow rate to capacity ratio, 
Yc 
Xc 
Sum (v Is) 










































































































































































Intersection delay = 57.3 (sec/veh) Intersection LOS E 
_____________SUPPLEMENTAL PERMITTED LT WORJ\:SHEET _ 
for exclusive lefts 
Input 
EB WB NB SB 
Opposed by SingletS) or Multiple(M) lane approach M 
Cycle length, C 120.0 sec 
Total actual green time for LT lane group, G (s) 15.0 
Effective permitted green time for LT lane group, g(s) 15.0 
Opposing effective green time, go (s) 15.0 
Number of lanes in LT lane group, N 1 
Number of lanes in opposing approach, No 1 
Adjusted LT flow rate, VLT (veh/h) 100 
Proportion of LT in LT lane group, PLT 1.000 
Proportion of LT in opposlng flow, PLTo 0.84 
Adjusted opposing flow rate, Vo (veh/h) 67 
Lost time for LT lane group, tL 5.00 
Computation 
LT volume per cycle, LTC=VLTC/3600 3.33 
Opposing lane util. factor, fLUo 1.000 1.000 0.932 0.952 
Opposing flow, Volc=VoC/[3600(No)fLUo] (veh/ln/cyc) 2.23 
gf=G [exp (- a * (LTC ** b))] -tl, gf<=g 0.0 
Opposing platoon ratio, Rpo (refer Exhibit 16-11) 1. 00 
Opposing Queue Ratio, qro=Max[l-Rpo(go/C),O] 0.88 
gq, (see Exhibit C16-4,5,6,7,8) 0.00 
gu=g-gq if gq>=gf, or = g-gf if gq<gf 15.00 
n=Max(gq-gf)/Z,O) 0.00 
PTHo=l-PLTo 0.16 
PL*=PLT[1+(N-1)g/(gf+gu/EL1+4.Z4) ] 1. 00 
ELI (refer to Exhibit C16--3) 1. 40 
EL2=Max( (l-Ptho**n) /Plto, 1.0) 1. 00 
fmin=Z(l+PL)/g or fmin=2(1+Pl)/g 0.27 
gdiff=max(gq-gf,O) 0.00 
fm=[gf/g]+[gu/g]/[l+PL(ELl-l)], (min=fmin;max=1.00) 0.71 
f It= f m= [ 9 f/ 9 ] + [g u / g] / [ 1+ P L (E L1 - 1) ] + [g d i f f/ g] / [ 1+ PL ( E: L2 - 1) ] , (fmin<=fm<=1.00) 
or flt= [fm+O. 91 (N-1)] /N** 
Left-turn adjustment, fLT 0.713 
For special case of single-lane approach opposed by multilane approach, 
see text. 
* If Pl>=l for shared left-turn lanes with N>l, then assume de-facto 
left-turn lane and redo calculations. 
** For permitted left-turns with multiple exclusive left-turn lanes, f~t=fm. 
For special case of multilane approach opposed by single-lane approach 
or when gf>gq, see text. 
____________SUPPLEMENTAL PERMITTED LT WORKSHEET _ 
for shared lefts 
Input 
EB WB NB SB 
Opposed by SingletS) or Multiple(M) lane approach M 
Cycle length, C 120.0 sec 
Total actual green time for LT lane group, G (s) 15.0 
Effective permitted green time for LT lane group, g(s) 15.0 
Opposing effective green time, go (s) 15.0 
Number of lanes in LT lane group, N 1 
000873
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Number of lanes in opposinr proach, No 1 
Adjusted LT flow rate, VLT '.-lIII!!h/h) 56"-' 
Proportion of LT in LT lane group, PLT 0.836 0.000 0.000 0.000 
Proportion of LT in opposing flow, PLTo 0.00 
Adjusted opposing flow rate, Vo (veh/h) 22 
Lost time for LT lane group, tL 5.00 
Computation 
LT volume per cycle, LTC=VLTC/3600 1. 87 
Opposing lane util. factor, fLUo 1.000 1.000 0.952 0.952 
Opposing flow, Volc=VoC/[3600(No)fLUo] (veh/ln/cyc) 0.73 
gf=G[exp(- a * (LTC ** b))]--tl, gf<=g 0.0 
Opposing platoon ratio, Rpo (refer Exhibit 16-11) 1. 00 
Opposing Queue Ratio, qro=Max[l-Rpo(go/C),O] 0.88 
gq, (see Exhibit C16~4,5,6,7,8) 0.00 
gu=g-gq if gq>=gf, or = g-gf if gq<gf 15.00 
n=Max(gq-gf)/2,0) 0.00 
PTHo=l-PLTo 1. 00 
PL*=PLT[1+(N-1)g/(gf+gu/EL1+4.24) ] 0.84 
ELI (refer to Exhibit C16-3) 1. 41 
EL2=Max((1~Ptho**n)/Plto, 1.0) 
fmin=2(1+PL)/g or fmin=2(1-Pl)/g 0.24 
gdiff=max(gq-gf,O) 0.00 
fm=[gf/g]+[gu/g]/[1+PL(EL1-1)], (min=fmin;max=1.00) 0.75 
flt=fm=[gf/g]+[gu/g]/[1+PL(EL1-1) ]+[gdiff/g]/[1+PL(8L2-1)], (fmin<=fm<=l.OO) 
or flt=[fm+0.91(N-l)]/N** 
Left-turn adjustment, fLT 0.746 
For special case of single-lane approach opposed by multilane approach, 
see text. 
* If Pl>=l for shared left-turn lanes with N>l, then assume de-facto 
left-turn lane and redo ca~culations. 
** For permitted left-turns with multiple exclusive left-turn lanes, flt=fm. 
For special case of multilane approach opposed by single-lane approach 
or when gf>gq, see text. 
_________SUPPLEMENT1\L PEDESTRIAN-BICYCLE EFFECTS WORKSHEET _ 
Permitted Left Turns 
EB WB NB SB 
Effective pedestrian green t~me, gp (s) 
Conflicting pedestrian volume, Vped (p/h) 
Pedestrian flow rate, Vpedg (p/h) 
OCCpedg 
Opposing queue clearing green, gq (s) 
Eff. ped. green consumed by opp. veh. queue, gq/gp 
OCCpedu 
Opposing flow rate, VO (veh/h) 
OCCr 
Number of cross-street receiving lanes, Nrec 
Number of turning lanes, Nturn 
ApbT 
Proportion of left turns, PLT 
Proportion of left turns using protected phase, PLTA 
Left-turn adjustment, fLpb 
Permitted Right Turns 
Effective pedestrian green time, gp (s) 
Conflicting pedestrian volume, Vped (p/h) 
Conflicting bicycle volume, Vbic (bicycles/h) 
Vpedg 
OCCpedg 
Effective green, 9 (s) 
Vbicg 
000874




















   
OCCbicg 
OCCr '...~ 
Number of cross-street receiving lanes, Nrec 
Number of turning lanes, Nturn 
ApbT 
Proportion right-turns, PRT 
Proportion right-turns using protected phase, PRTA 
Right turn adjustment, fRpb 
____________SUPPLEMENTAL UNIFORM DELAY WORKSHEET _ 
EBLT WBLT NBLT SBLT 
Cycle length, C 120.0 sec 
Adj. LT vol from Vol Adjustment Worksheet, v 
vic ratio from Capacity Worksheet, X 
Protected phase effective green interval, g (s) 
Opposing queue effective green interval, gq 
Unopposed green interval, gu 
Red time r=(C-g-gq-gu) 
Arrival rate, qa=v/(3600(~ax[X,1.O])) 
Protected ph. departure r~te, Sp=s/3600 




Queue at beginning of green arrow, Qa 
Queue at beginning of unsaturated green, Qu 
Residual queue, Qr 
Uniform Delay, dl 
DELAY/LOS WORKSHEET WITH INITIAL QUEUE 
Initial Our. Uniform Delay Init ial Final Initial Lane 
Appr/ Unmet Unmet Queue Unrr.e t Queue Group 
Lane Demand Demand Unadj. Adj. Paramo Derr.and Delay Delay 




R O. a 
0.00 

















R O. a 
a . aa 
0.00 
O. 00 
5 ~~ . 5 
52.5 






















































Intersection Delay 57.3 sec/veh Intersection LOS E 
BACK OF QUEUE WORKSHEET 
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Eastbound Westbound Northbound Southbound 
LaneGroup I LT R '-.,IOG T R IL TH -1L TR 
Init Queue I 0.0 0.0 10.0 0.0 0.0 10.0 0,0 10.0 0.0 
Flow Rate I. 67 44 1100 22 11 1533 557 156 896 
So I 1800 1900 11800 1800 1800 11800 1EOO 11800 1800 
No.Lanes 10 1 1 "1 1 1 11 2 0 11 2 0 
SL I 1303 1568 11247 1748 1485 11660 1694 11660 1676 
LnCapacity I 163 196 1156 219 186 1484 1:29 1138 838 
Flow Ratio I 0.1 0.0 10.1 0.0 0.0 10.3 0,3 10.0 0.5 
vic Ratio I 0.41 0.22 10.64 0.10 0.06 11.10 0 .. 49 10.41 1. 07 
Grn Ratio I 0.13 0.13 10.13 o. 13 0.13 \0.29 0,67 10.08 0.50 
I Factor I 1.000 I 1.000 I 1,000 I 1.000 
AT or PVG I 3 3 13 3 3 13 4 13 3 
Pltn Ratio I 1. 00 1. 00 11.00 1. 00 1. 00 11.00 1. 33 11.00 1. 00 
PF2 I 1. 00 1. 00 11.00 1. 00 1. 00 11.00 0.40 11.00 1. 00 
Q1 1 2.1 1.3 13.2 0.6 0.3 117.8 3.7 i 1. 8 29.9 
kB I 0.3 0.3 10.3 0.3 0.3 10.5 0.9 10.3 0.7 
Q2 I 0.2 0.1 10.5 0.0 0.0 19.8 0.8 10.2 13.4 
Q Average 1 2.2 1.4 13.6 0.7 0.3 127.5 4.5 11. 9 43.3 
Q Spacing I 25.0 25.0 125.0 25.0 25.0 125.0 2:, . 0 125.0 25.0 
Q Storage I 0 0 10 0 0 10 0 10 0 
Q S Ratio I I I I 
70th Percentile Output: 
fB% I 1.2 1.2 11. 2 1.2 1.2 11.2 1.2 11. 2 1.1 
BOQ I 2.7 1.7 14.3 o. 8 0.4 131.7 5.4 12.3 49.1 
QSRatio I I I I 
85th Percentile Output: 
fB% I 1.6 1.6 11. 6 1.6 1.6 11. 4 1.5 11. 6 1.4 
BOQ I 3.6 2.2 15.7 1.1 0.5 139.1 7. J 13.1 59.3 
QSRatio I I I I 
90th Percentile Output: 
fB% I 1.8 1.8 i 1. 7 1.8 1.8 11. 5 1.7 11. 8 1.4 
BOQ I 4.0 2.5 16.3 1.2 0.6 141.3 7 . :3 13.4 62.6 
QSRatio I I I I 
95th Percentile Output: 
fB% I 2.0 2.1 12.0 2.1 2.1 11. 6 2.0 12.0 1.6 
BOQ I 4.6 2.9 17.2 1.4 0.7 144.9 8.9 14.0 67.3 
QSRatio I I I I 
98th Percentile Output: 
fB% 2.5 2.6 12.5 2.6 2.7 \1. 8 2.4 12.6 1.7 
BOQ 5.7 3. 7 18.9 1.8 0.9 150.1 10 .. 9 15.0 75.1 
QSRatio I I I 
ERROR MESSAGES 

























HCS+: Si~ lized Intersections Release ~lC 
.........
 '-' 
Analyst: Inter.: Vista Ave & Elder ST 
Agency: Stanley Consultants, Inc Area Type: All other areas 
Date: 05/03/2010 Jurisd: ACH= 
Period: PM Peak Year 203~ After - ACHD 
Project 10: HI 
E/W St: Elder St N/S St: Vista Ave 
SIGNALIZED INTERSECTION SUj:'lMARY 
I Eastbound I Westbound I Northbound I Southbound 
I L T R I L T R I L T R I L T R 
I I I I 
No. Lanes I 0 1 1 I 1 1 1 I 1 -L 0 I 1 2 0 
LGConfig I LT R I L T R I L ;'R I L TR 
Volume 1190 10 425 180 15 45 1185 1665 70 180 1370 110 
Lane Width I 12.0 12 . (I 112.0 12.0 12.0 112.0 12.0 112.0 12.0 
RTOR Vol I 200 I 30 I 30 I 30 
Duration 0.25 Area Type: All other areas 
Signal Operations__._ 
Phase Combination 1 2 3 4 I :, 6 7 8 
EB Left A I NB Left t. A 
Thru A I Thru A A
 




WB	 Left A I SB Left l, 
Thru A I Thru A 
Right A I Right A 
Peds I Peds 
NB Right I EB Right 
SB Right I WB Right 
Green 24.0 7,0 8.0 66.0 
Yellow 4.0 4,0 o. 0 4.0 
All Red 1.0 1.0 0.0 1.0 
Cycle Length: 120.0 secs 
____________Intersection Performance Surnma r-y _ 
Appr/ Lane Adj Sat Ratios Lane Group Approach 
Lane Group Flow Rate 
Grp Capacity (s) vic g/C Delay LOS Delay LOS 
Eastbound 
LT 253 1266 0.88 0.20 74.1 E 66.1 E 
R 314 1568 o.80 0.20 59.0 E 
Westbound 
L 140 699 0.64 0.20 53.2 [) 
T 350 1748 0.05 0.20 38.8 D 49.2 o 
R 297 1485 0.06 0.20 38.9 D 
Northbound 
L 277 1660 0.74 0.17 57.9 E 
TR 1988 3224 0.95 0.62 22.5 C 26.0 C 
Southbound 
L 97 1660 0.92 0.06 121.4 F 
TR 1766 3211 0.91 0.55 32.0 ,.c' 36.7 o 












































Agency /Co. : Stanley Consultants, Inc 
Date Performed: 05/03/2010 
Analysis Time Period: PM Peak 
Intersection: Vista Ave & Elder ST 
Area Type: A.ll other areas 
Jurisdiction: ACHD 
Analysis Year: 2035 After - ACHD 
Project ID: HI 
E/W St: Elder St N/S St: Vista Ave 
___________________VOLUME DATA _ 
I Eastbound 
I L T R 
1 -
Volume 1190 10 425 15 45 1370 110 
% Heavy Vehl3 3 3 3 3 6 6 3 
PHF 10.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 
PK 15 Vol 153 3 118 4 13 463 381 31 
Hi Ln Vol 1 
% Grade I o 
Ideal Sat 1 1800 1900 
ParkExist I 
NumPark I 
No. Lanes I o 1 1 1 1 1 1 o 1 2 o 
LGConfig I LT R T R TR 
Lane Width I 12.0 12.0 12.0 12.0 12.0 
RTOR Vol I 200 30 30 30 
Adj Flow I 222 250 17 17 1611 
%InSharedLnl 
Prop LIs I 0.950 0.000 0.000 
Prop RTs I 0.000 l.OOO 0.023 0.055 
Peds Bikesl 20 20 20 
Buses I o o o o o 
%InProtPhase 
Duration 0.25 Area areas 
OPERATING PARAMETERS 
I Eastbound 1 Westbound I Northbound I Southbound 
I L T R I L T R I L T R I L T R 
1 I I I 
Init Unmet I 0.0 0.0 I CI . 0 0.0 0.0 10.0 o. O 10.0 0.0 
, ..)Arriv. Typel 3 3 , -' 3 3 13 4 13 3 
Unit Ext. I 3.0 3.0 ! 3 . 0 3.0 3.0 13.0 3.e 13.0 3.0 
I Factor I 1.000 1 1.000 1 1. := 00 I 1.000 
Lost Time I 2.0 2.0 12.0 2.0 2.0 12.0 2 . := 12.0 2.0 
Ext of g 1 2.0 2.0 2.0 2.0 2.0 12.0 2 .c 12.0 2.0 

















I Westbound I Northoound I Southbound 
I L T R I L T R I L T R 
I . _______________ I _______________ 1 ______________ __ 
180 1185 166570 180 l
13 13 3 13 
10.90 10.90 0.90 10.90 
122 151 19 122 
I I I 
I 0 I 0 I o 
11800 1800 1800 11800 1800 11800 1800 
I I I 
I I I 
I III 1 2 0 I 
I L I L TR I L 
112.0 112.0 12.0 112.0 
I I I 
189 l 12061894 189 
1 1 1 
11.000 0.000 I I 
I 0.000 1.000 I I 
I 20 I I 
10 0 0 10 0 10 
I I I 
Type: All other 
        
 
  CI 




;;:.  .= 
I  
PHASE DATA...."'"	 --. 
Phase Combination 1 2 3 4	 6 7 8 
EB	 Left A NB Left ]~-" A 
Thru A Thru A A 
Right A Right A A 
Peds Peds 
WB	 Left A SB Left .P-..... 
Thru A Thru A 
Right A Right A 
Peds Peds 
NB	 Right EB Right 
SB	 Right WB Right 
Green 24.0 7.0 8.0 66.0 
Yellow 4.0 4.0 0.0 4.0 
All Red 1.0 1.0 0.0 1.0 
Cycle Length: 120.0 sees 
VOLUME ADJUSTMENT AND SATURATION FLOW WORKSHEET 
Volume Adjustment 
1 Eastbound I Westbound I No r t h o o u n d 1 Southbound 
I L T R I L T R I L T R I L T R 
1 I I I 
Volume, V 1190 10 425 180 15 45 1185 1665 70 180 1370 110 






























Lane group 1 LT R I L T R I L TR I L TR 
Adj flow I 222 250 189 17 17 1206 1894 189 1611 
Prop LTs I 0.950 11.000 0.000 I 0.000 I 0.000 
Prop RTs 1 0.000 1.000 I o. 000 1.000 I 0.023 I 0.055 
Saturation Flow Rate (see Exhibit 16-7 to determine the adjustment factors) __ 
Eastbound l'11estbound Northbound Southbound 
LG LT R L T R L TR L TR 
So 1800 1900 H:OO 1800 1800 1800 180Cl 1800 1800 
Lanes 0 1 1 1 1 1 1 2 0 1 2 0 
fW 1.000 1.000 1.000 1.000 1.000 1.000 1.0ClO 1.000 1.000 
fHV 0.971 0.971 0.971 0.971 0.971 0.971 0.944 0.971 0.945 
fG 1.000 1.000 1.000 1.000 1.000 1.000 1.0ClO 1.000 1.000 
fP 1.000 1.000 1.000 1.000 1.000 1.000 1 .0 (I 0 1.000 1.000 
fBB 1.000 1.000 1.000 1.000 1.000 1.000 1.0ClO 1.000 1.000 
fA 1.000 1.000 1.000 1.000 1.000 1.000 1.0ClO 1.000 1.000 
fLU 1.000 1.000 1.000 1.000 1.000 1.000 o. 9 :J2 1.000 0.952 
fRT 1.000 0.850 1.000 0.850 0.997 0.992 
fLT 0.724 0.400 1.000 0.950 1 . O~) 0 0.950 1.000 
Sec. 
fLpb 1.000 1.000 1.000 1.000 1. O~)O 1.000 1.000 
fRpb 1.000 1.000 1.000 1.000 1. 0:10 1.000 
S 1266 1568 699 1748 1485 1660 322( 1660 3211 
Sec. 
CAPAC lTY AND LOS WORKSHEET 

























_________   ________ _ 
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0 .DDO
 . DO .000





Adj Adj Sat Flow Green .a n e Group-­
Apprl Lane Flow Ra~~ Flow Rate Ratio Pat io ~acity vic 







Thru LT 222 1266 # 0.18 0.20 253 0.88 




Left L 89 699 0.13 0.20 140 0.64 
Prot 
Perm 
Thru T 17 1748 o .01 ) .20 350 0.05 




Left L 206 1660 0.12 0.17 277 o .74 
Prot 
Perm 





Left L 89 1660 # 0.05 D.06 97 0.9.2 
Prot 
Perm 
Thru TR 1611 3211 0.50 D.55 1766 0.91 
Right 
Sum of flow ratios for cr~tical lane groups, Yc Sum (vis) 0.82 
Total lost time per cycle, L = 15.00 sec 
Critical flow rate to capacity ratio, Xc (Yc) (C) I (C-L) 0.93 
Control Delay and LOS Determinat ion . _ 
Apprl Ratios Unf Prog Lane Incremental Res Lane Group Appr o a c h 
Lane Del Adj Grp Factor Del Del 
Grp vic g/C d1 Fact Cap k d2 d3 Delay LOS Delay LOS 
Eastbound 
LT 0.88 0.20 46.6 1.000 253 0.40 27.5 o. 0 74.1 E 66.1 E 
R 0.80 0.20 45.7 1.000 314 0.34 13.3 o. 0 59.0 E 
Westbound 
L 0.64 0.20 44.0 1.000 140 0.22 9.2 o. 0 53.2 D 
T 0.05 0.20 38.8 1.000 350 0.11 0.1 0.0 38.8 D 49.2 D 
R 0.06 0.20 38.8 1.000 297 0.11 0.1 0.0 38.9 D 
Northbound 
L 0.74 o. 17 47.6 1.000 277 0.30 10.4 0.0 57.9 E 
TR 0.95 0.62 21.4 0.533 1988 0.46 11. 1 0.0 22.5 C 26.0 C 
Southbound 
L 0.92 0.06 56.2 1.COD 97 0.44 65.2 0.0 121.4 F 







































Intersection delay = 35.1 (sec/veh) Intersection LOS D 
____________SUPPLEMENTAL PERMITTED LT WOR~SHEET _ 
for exclusive lefts 
Input 
EB WB NB SB 
Opposed by SingletS) or M~ltiple(M) lane approach M 
Cycle length, C 120.0 
Total actual green time for LT lane group, G (s) 24.0 
Effective permitted green time for LT lane group, g(s) 24.0 
Opposing effective green time, go (s) 24.0 
Number of lanes in LT lane group, N 1 
Number of lanes in opposing approach, No 1 
Adjusted LT flow rate, VLT (veh/h) 89 
Proportion of LT in LT lane group, PLT 1.000 
Proportion of LT in opposing flow, PLTo 0.95 
Adjusted opposing flow rate, Vo (veh/h) 222 
Lost time for LT lane group, tL 5.00 
Computation 
LT volume per cycle, LTC=VLTC/3600 2.97 
Opposing lane util. facto~, fLUo 1.000 1.000 0.952 0.952 
Opposing flow, Volc=VoC/[3600(No)fLUo] (veh/ln/cyc) 7.40 
gf=G [exp (- a * (LTC ** b))] -tl, gf<=g 0.0 
Opposing platoon ratio, Rpo (refer Exhibit 16-11) 1. 00 
Opposing Queue Ratio, qro=Max[l-Rpo(go/C),O] 0.80 
gq, (see Exhibit C16-4,5,6,7,8) 8.51 
gu=g~gq if gq>=gf, or = g-gf if gq<gf 15.49 
n=Max(gq-gf)/2,O) 4.25 
PTHo=l-PLTo 0.05 
PL*=PLT[1+(N-1)g/(gf+gu/EL1t4.24) ] 1. 00 
ELI (refer to Exhibit C16--3) 1. 61 
EL2=Max ((l-Ptho**n) /Plto, 1.0) 1. 05 
fmin=2(1+PL)/g or fmin=2(1+Pl)/g 0.17 
gdiff=max(gq-gf,O) 8.51 
fm=[gf/g]+[gu/g]/[1+PL(EL1-1)], (min=fmin;max=l.OO) 0.40 
flt=fm=[gf/g]+[gu/gJ/[1+PL(EL1-1) ]+[gdiff/g]/[1+PL(EL2-1)], (fmin<=fm<=1.00) 
or flt=[fm+0.91(N-1) ]/N** 
Left-turn adjustment, fLT 0.400 
For special case of single-lane approach opposed by multilane approach, 
see text. 
* If Pl>=l for shared left-turn lanes with N>l, then assume de-facto 
left-turn lane and redo calculations. 
** For permitted left-turns with multiple exclusive left-turn lanes, f~t=fm. 
For special case of multilane approach opposed by single-lane approach 
or when gf>gq, see text. 
____________SUPPLEMENTAL PERMITTED LT WORKSHEET _ 
for shared lefts 
Input 
EB WB NB SB 
Opposed by SingletS) or Multiple(M) lane approach M 
Cycle length, C 120.0 sec 
Total actual green time for LT lane group, G (s) 24.0 
Effective permitted green time for LT lane group, g(s) 24.0 
Opposing effective green tine, go (s) 24.0 
Number of lanes in LT lane group, N 1 
000882
 




























Number of lanes in opposinc 'proach, No 1 
Adjusted LT flow rate, VLT'..'~h/h) 21-.. 
Proportion of LT in LT lane group, PLT 0.950 0.000 0.000 0.000 
Proportion of LT in opposing flow, PLTo 0.00 
Adjusted opposing flow rate, Vo (veh/h) 17 
Lost time for LT lane group, tL 5.00 
Computation 
LT volume per cycle, LTC=VLTC/3600 7.03 
Opposing lane util. factor, fLUo 1.000 1.000 0.952 0.952 
Opposing flow, Volc=VoC/[3600(No)fLUo] (veh/ln/cyc) 0.57 
gf=G [exp (- a * (LTC ** b))] --tl, gf<=g 0.0 
Opposing platoon ratio, Rpo (refer Exhibit 16-11) 1. 00 
Opposing Queue Ratio, qro=Max[l-Rpo(go/C),O] 0.80 
gq, (see Exhibit C16-4,5,6,7,8) 0.00 
gu=g-gq if gq>=gf, or = g-gf if gq<gf 24.00 
n=Max(gq-gf)/2,0) 0.00 
PTHo=l-PLTo 1. 00 
PL*=PLT[1+(N-1)g/(gf+gu/EL1+4.24) ] 0.95 
ELI (refer to Exhibit C16-3) 1. 40 
EL2=Max ((l-Ptho**n) /Plto, 1.0) 
fmin=2(l+PL)/g or fmin=2(l+Pl)/g 0.16 
gdiff=max(gq-gf,O) 0.00 
fm=[gf/g]+[gu/g]/[1+PL(EL1-1)], (min=fmin;max=1.00) 0.72 
flt=fm=[gf/g]+[gu/g]/[1+PL(EL1-1) ]+[gdiff/g]/[1+PL(EL2-1)], (fmin<=fm<=:.OO) 
or flt=[fm+0.91(N-1)]/N** 
Left-turn adjustment, fLT 0.724 
For special case of single-lane approach opposed by multilane approach, 
see text. 
* If Pl>=l for shared left-turn lanes with N>l, the~ assume de-facto 
left-turn lane and redo calculations. 
** For permitted left-turns with multiple exclusive left-turn lanes, f~t=fm. 
For special case of multilane approach opposed by single-lane approach 
or when gf>gq, see text. 
________SUPPLEMENTllcL PEDESTRIAN-BICYCLE EFFE::TS WORKSHEET _ 
Permitted Left Turns 
EB WB NB SB 
Effective pedestrian green time, gp (s) 
Conflicting pedestrian volume, Vped (p/h) 
Pedestrian flow rate, Vpedg (p/h) 
OCCpedg 
Opposing queue clearing green, gq (s) 
Eff. ped. green consumed by opp. veh. queue, gq/gp 
OCCpedu 
Opposing flow rate, Va (veh/h) 
OCCr 
Number of cross-street receiving lanes, Nrec 
Number of turning lanes, Nturn 
ApbT 
Proportion of left turns, PLT 
Proportion of left turns using protected phase, PLTA 
Left-turn adjustment, fLpb 
Permitted Right Turns 
Effective pedestrian green time, gp (s) 
Conflicting pedestrian volume, Vped (p/h) 
Conflicting bicycle volume, Vbic (bicycles/h) 
Vpedg 
OCCpedg 
















 ENT \ ________ 
  
OCCbicg -OCCr "'_ ... 
Number of cross-street receiving lanes, Nrec 
Number of turning lanes, Nturn 
ApbT 
Proportion right-turns, PRT 
Proportion right-turns using protected phase, PRTA 
Right turn adjustment, fRpb 
____________SUPPLEMENTAL UNIFORM DELAY WORJ<SHEET _ 
EBLT WBLT NBLT SBLT 
Cycle length, C 120.0 sec 
Adj. LT vol from Vol Adjustment Worksheet, v 
vic ratio from Capacity Worksheet, X 
Protected phase effective green interval, g (s) 
Opposing queue effective green interval, gq 
Unopposed green interval, gu 
Red time r=(C-g-gq-gu) 
Arrival rate, qa=v/(3600(max[X,1.0])) 
Protected ph. departure rate, Sp=s/3600 




Queue at beginning of green arrow, Qa 
Queue at beginning of unsaturated green, Qu 
Residual queue, Qr 
Uniform Delay, dl 
DELAY ILO~; WORKSHEET WITH INITIAL QUEUE 
Initial Our. Uniform Delay Initial Final Initial Lane 
Apprl Unmet Unmet Queue Unmet Queue Group 
Lane Demand Demand Un a d j . Adj. Paramo Demand Delay Delay 



























4 Ei • 0 
4 E: • 0 






















































Intersection Delay 35.1 sec/veh Intersection LOS 0 
BACK OF QUEUE WORKSHEET 
000884
"'-




















Eastbound Westbound Northbound Southbound 
LaneGroup LT R ....... T R L TR ,-,,!L TR 
Init Queue 0.0 o. 0 10.0 0.0 0.0 0.0 0.0 10.0 0.0 
Flow Rate 222 250 189 17 17 206 994 189 846 
So 1800 1900 11800 1800 1800 1800 1800 11800 1800 
No.Lanes 0 1 1 11 1 1 1 2 0 11 2 o 
SL 1266 156 cl 1699 1748 1485 1660 1693 11660 1686 
LnCapacity 253 314 1140 350 297 277 1044 197 927 
Flow Ratio 0.2 o.2 10.1 o. 0 0.0 0.1 o. 6 10.1 0.5 
vic Ratio 0.88 0.80 10.64 0.05 0.06 0.74 0.95 10.92 0.91 
Grn Ratio o.20 0.20 I 0 .20 0.20 0.20 0.17 0.62 10.06 0.55 
I Factor 1.000 I 1.000 1.000 I 1.000 
AT or PVG 3 3 13 3 3 3 4 13 3 
P1tn Ratio 1. 00 1 . 00 11.00 1. 00 1. 00 11.00 1.33 11.00 1. 00 
PF2 1. 00 1 . 00 11.00 1. 00 1. 00 I 1 . 00 o. El 8 11.00 1. 00 
Q1 7.2 7.9 12.7 0.5 0.5 16.5 27.1 13.0 25.5 
kB 0.4 0.4 10.3 0.4 0.4 10.4 0.8 10.2 0.8 
Q2 1.8 1.4 10.4 0.0 0.0 11. 0 7. (j 11. 1 5.4 
Q Average 8.9 9.3 13.1 0.5 0.5 17.5 34.7 14.0 30.8 
Q Spacing 25.0 25.0 125.0 25.0 25.0 125.0 25.0 125.0 25.0 
Q Storage 0 0 10 0 0 10 0 10 0 
Q S Ratio I I I 
70th Percentile Output: 
fB% I 1.2 1.2 11. 2 1.2 1.2 11. 2 1.1 11. 2 1.1 
BOQ I 10.6 11.0 13.7 0.6 0.6 18.9 39.6 14.8 35.3 
QSRatio I I I I 
85th Percentile Output: 
fB% I 1.5 1.5 1=-.6 1.6 1.6 11. 5 1.4 11. 6 1.4 
BOQ I 13.6 14.1 14.9 0.8 0.8 111.5 48.4 16.3 43.4 
QSRatio I I I I 
90th Percentile Output: 
fB% I 1.7 1.7 I :_ • 7 1.8 1.8 11. 7 1 . :> 11. 7 1.5 
BOQ I 14.8 15.3 15.5 0.9 0.9 112.6 51. 0 17.0 45.8 
QSRatio I I I I 
95th Percentile Output: 
fB% I 1.9 1.9 12.0 2.1 2.1 11. 9 1 . Ei 12.0 1.6 
BOQ I 16.7 17.3 16.3 1.0 1.0 114.3 55.1 18.0 49.6 
QSRatio I I I I 
98th Percentile Output: 
fB% 2.2 2.2 12.5 2.7 2.7 12.3 1 . ~i 12.4 1.8 
BOQ 19. 7 20.3 17.8 1.3 1.3 117.0 61.4 19.8 55.3 
QSRatio I I I 
ERROR MESSAGES 
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HCS+: Sir v.l.Lz e d Intersections ReLease ~2C ...,"'-­
Analyst: Inter.: Vista Ave & Elder ST 
Agency: Stanley Consultants, Inc Area Type: All other areas 
Date: 05/10/2010 Jurisd: ACHD 
Period: AM Peak Year 2035 No Build 
Project 10: HI 
E/W St: Elder St N/S St: Vista Ave 
SIGNALIZED INTERSECTION SUt1MARY 
I Eastbound I Westbound I Northbound I Southbound 
I L T R I L T R I L T R I L T R 
I I. I I 
No. Lanes I 0 1 1 I 1 1 1 I 1 :2 0 I 1 2 0 
LGConfig I LT R I L T R I L TR I L TR 
Volume 145 10 125 185 20 60 1369 684 35 145 970 160 
Lane Width I 12.0 12.0 1 2 . 0 12.0 12.0 112.0 12.0 112.0 12.0'1 
RTOR Vol I 100 I 30 I	 I 30 
Duration 0.25 Area Type: All other areas 
Signal Operations__.. 
,­Phase Combination 1 2 3 4 I	 ,) 6 7 8 
EB	 Left A I NB Left A A 
Thru A I Thru A A 
Right A I Right A A 
Peds I Peds 
WB	 Left A I SB Left 1\ 
Thru A I Thru A 
Right A I Right A 
Peds I Peds 
NB Right I EB Right 
SB Right I WB Right 
Green 15.0 
Yellow 4.0 
All Red 1.0 
sees 
Appr/ Lane Approach 
Lane Group 
Grp Capacity vic g/C Delay L~)S Delay LOS 
Eastbound 
LT 164 1310 0.37 0.13 49.6 D 48.8 o 
R 196 1568 0.14 0.13 47.1 [) 
Westbound 
L 157 1253 o. 60 0.13 55.8 E: 
T 219 1748 0.10 0.13 46.7 [) 52.6 o 
R 186 1485 0.18 0.13 47.4 D 
Northbound 
L 484 1660 0.85 0.29 53.2 =J 
TR 2150 3225 0.36 0.67 3.5 I, 20.6 C 
Southbound 
L 138 1660 0.36 0.08 53.6 
TR 1594 3187 0.77 0.50 26.6 27.7 C 
Intersection Delay = 26.7 (sec/veh) Intersection LOS C 
000887
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10.0 20.0 60.0 
4.,0 0.0 4.0 
1..0 0.0 1.0 
Cycle Length: 120.0 
Intersection Performance Summary 
Adj Sat Ratios Lane Group 
Flow Rate 
(s)  
















Agency/Co. : Stanley Consultants, Inc 
Date Performed: 05/10/2010 
Analysis Time Period: AM Peak 
Intersection: Vista Ave & Elder ST 
Area Type: All other areas 
Jurisdiction: ACHD 
Analysis Year: 2035 No Build 
Project 10: HI 
E/W St: Elder St N/S St: Vista Ave 
______________. VOLUME DATA .. _ 
I Eastbound 
I L T R 
1 -
Volume 145 10 125 60 35 970 160 
% Heavy Vehl3 3 3 3 3 6 3 
PHF 10.90 o. 90 0.90 0.90 0.90 0.90 0.90 
PK 15 Vol 113 3 35 17 10 269 44 
Hi Ln Vol 1 
% Grade 1 o 
Ideal Sat 1 1800 1900 
ParkExist 1 
NumPark I 
No. Lanes 1 o 1 1 1 1 o 1 2 o 
LGConfig 1 LT R R TR 
Lane Width 1 12.0 12 . (J 12.0 12.0 
RTOR Vol 1 100 30 30 
Adj Flow I 61 28 22 33 1222 
%InSharedLnl 
Prop LTs I 0.820 0.000 O.OOD 
Prop RTs 1 0.000 l.OOO o.on 0.118 
Peds Bikesl 20 20 20 
Buses I o o o o o 
%InProtPhase 
Duration 0.25 Area areas 
OPERATING PARAMETERS 
1 Eastbound 1 Westbound 1 Northbound I Southbound 
I L T R I L T R I L T R I L T R 
1 1 1 I 
Init Unmet I 0.0 0.0 , 0 . 0 0.0 0.0 10.0 0.0 I 0 . 0 0.0 
Arriv. Typel 3 3 13 3 3 13 4 13 3 
Unit Ext. I 3.0 3.0 13.0 3.0 3.0 13 . 0 3.0 13.0 3.0 
I Factor I 1.000 I 1.000 I 1 . =100 , 1.000 
Lost Time I 2.0 2.0 12.0 2.0 2.0 I 2 . 0 2 r 12.0 2.0 
Ext of g I 2.0 2.0 12.0 2.0 2.0 12.0 2. C 12.0 2.0 





_ _ _ _ _ _ _ _ _ _________________   ______________________________________  

















I Westbound I Northbound I Southbound 
I L T R 1 L 1 R I L T R 
I _________________ 1 ________ I ______________ _ 
185 20 1369 6E4 145 
13 3 13 6 13  
10.90 0.90 10.90 0.::l0 10.90 
124 6 1103 190 113  
I I I 
I 0 I 0 I o 
I 1 8 0 0 1 8 0 0 1 8 0 0 I 1 8 0 0 1 8 I) 0 
I I 
I I 
I 111 I 20
1 L T I L TR 




11.000 0.000 I 
I 0.000 1.000 I 0.022
I 20 I 




















1 O  Cl 
.  
1 I D
 1 1 I 
I I 1 
'-" ......' PHASE DATA 
Phase Combination 1 2 3 4	 :i 6 7 8 
EB	 Left A NB Left I\. A 
Thru A Thru A A 
Right A Right A A 
Peds Peds 
WB	 Left A SB Left i\ 
Thru A Thru A 
Right A Right A 
Peds Peds 
NB	 Right EB Right 
SB	 Right WB Right 
Green 15.0 10.0 20.0 60.0 
Yellow 4.0 4.0 0.0 4.0 
All Red 1.0 1.0 0.0 1.0 
Cycle Length: 120.0 secs 
VOLUME ADJ"JSTMENT AND SATURATION FLOW WORKSHEET 
Volume Adjustment 
I Eastbound I Westbound I Northbound I Southbound 
I L T R I L T R I L T R I L T R 
I I­ I I 
Volume, V 145 10 125 185 20 60 1369 684 35 145 970 160 
PHF 10.90 0.90 o. 90 10.90 0.90 o. 90 10.90 0.90 0.90 10.90 0.90 0.90 
Adj flow 150 11 28 194 22 33 1410 760 17 150 1078 144 
No. Lanes I 0 1 1 I 1 1 1 I 1 ~~ 0 I 1 2 0 
Lane group I LT R I L T R I L ~~R I L TR 
Adj flow I 61 28 194 22 33 1410 7T' 150 1222 
Prop LTs I 0.820 11.000 0.000 I 0.000 I 0.000 
Prop RTs I 0.000 1.000 I 0.000 1.000 I o.on I 0.118 
Saturation Flow Rate (see Exhibit 16-7 to determine the adjustment factorsl __ 
Eastbound Westbound Northbound Southbound 
LG LT R L T R L TR L TR 
So 1800 1900 LEiOO 1800 1800 1800 1800 1800 1800 
Lanes 0 1 1 1 1 1 1 2 0 1 2 0 
fW 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 
fHV 0.971 0.971 0.971 0.971 0.971 0.971 0.9L~4 0.971 0.947 
fG 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 
fP 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 
fBB 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 
fA 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 
fLU 1.000 1.000 1.000 1.000 1.000 1.000 0.9:i 2 1.000 0.952 
fRT 1.000 0.850 1.000 0.850 0.997 0.982 
fLT 0.749 0.717 1.000 0.950 1. 0 ~l 0 0.950 1.000 
Sec. 
fLpb 1.000 1.000 1.000 1.000 1. O~IO 1.000 1.000 
fRpb 1.000 1.000 1.000 1.000 1 . 0 ~i 0 1.000 
S 1310 1568 1253 17 4 8 1485 1660 322: 1660 3187 
Sec. 
CAPt«: I TY AND LOS WORKSHEET 
Capacity Analysis and Lane C3roup Capacity 
000889
~;  
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1\C   
Adj Adj Sat Flow Green ,-,Lane Group-­
Apprl Lane F low Ra~l!!'" Flow Rate Ratio Ra t I.o Capacity vic 







Thru LT 61 1310 0.05 I) • 13 164 0.37 




Left L 94 1253 # 0.08 0.13 157 0.60 
Prot 
Perm 
Thru T 22 1748 o.01 0.13 219 0.10 




Left L 410 1660 # 0.25 0.29 484 0.85 
Prot 
Perm 





Left L 50 1660 o.03 1).08 138 0.35 
Prot 
Perm 
Thru TR 1222 3187 # 0.38 0.50 1594 0.77 
Right 
Sum of flow ratios for critical lane groups, Yc Sum (v Is) 0.71 
Total lost time per cycle, L = 10.00 sec 
Critical flow rate to capacity ratio, Xc (Yc ) (C) I (C-L) 0.77 
Control Delay and LOS Determinat ion _ 
Apprl Ratios Unf Prog Lane Incremental Res Lane Group App r o a c h 
Lane Del Ad j Grp Factor Del Del 

















































































































































Intersection delay = 26.7 (sec/veh) Intersection LOS C 
_____________SUPPLEMENTAL PERMITTED LT WmU,SHEET _ 
for exclusive lefts 
Input 
EB WB NB SB 
Opposed by Single(S) or Multiple(M) lane approach M 
Cycle length, C 120.0 sec 
Total actual green time for LT lane group, G (s) 15.0 
Effective permitted green time for LT lane group, g(s) 15.0 
Opposing effective green time, go (s) 15.0 
Number of lanes in LT lane group, N 1 
Number of lanes in opposing approach, No 1 
Adjusted LT flow rate, VLT (veh/h) 94 
Proportion of LT in LT lane group, PLT 1.000 
Proportion of LT in opposing flow, PLTo 0.82 
Adjusted opposing flow rate, Vo (veh/h) 61 
Lost time for LT lane group, tL 5.00 
Computation 
LT volume per cycle, LTC=VLTC/3600 3.13 
Opposing lane util. factor, fLUo 1.000 1.000 0.952 0.952 
Opposing flow, Volc=VoC/[3600(No)fLUo] (veh/ln/cyc) 2.03 
gf=G [exp (- a * (LTC ** b))] -tl, gf<=g 0.0 
Opposing platoon ratio, Rpo (refer Exhibit 16-11) 1. 00 
Opposing Queue Ratio, qro=Max[l-Rpo(go/C),O] 0.88 
gq, (see Exhibit C16-4,5,6,7,8) 0.00 
gu=g-gq if gq>=gf, or = g-gf if gq<gf 15.00 
n=Max(gq-gf)/2,0) 0.00 
PTHo=l-PLTo 0.18 
PL*=PLT[1+(N-1)g/(gf+gu/EL1+4.24) ] 1. 00 
ELl (refer to Exhibit C16-3) 1. 39 
EL2=Max((l-Ptho**n)/Plto, 1.0) 1. 00 
fmin=2(l+PL) /g or fmin=2(l+Pl) /g 0.27 
gdiff=max(gq-gf,O) 0.00 
fm=[gf/g]+[gu/g]/[1+PL(EL1-1)], (min=fmin;max=1.00) 0.72 
flt=fm=[gf/gj+[gu/g]/[1+PL(EL1-1) ]+[gdiff/g]/[1+PL(8L2-1)], (fmin<=fm<=:L.OO) 
or flt=[fm+0.91(N-1) ]/N** 
Left-turn adjustment, fLT 0.717 
For special case of single-lane approach opposed by multilane approach, 
see text. 
* If Pl>=l for shared left-turn lanes with N>l, then assume de-facto 
left-turn lane and redo calculations. 
** For permitted left-turns with multiple exclusive left-turn lanes, f~t=fm. 
For special case of multilane approach opposed by si.ngle-lane approach 
or when gf>gq, see text. 
_____________SUPPLEMENTAL PERMITTED LT WOR":SHEET . _ 
for shared lefts 
Input 
EB WB NB SB 
Opposed by Single(S) or Multiple(M) lane approach M 
Cycle length, C 120.0 sec 
Total actual green time for LT lane group, G (s) 15.0 
Effective permitted green t~me for LT lane group, g(s) 15.0 
Opposing effective green tine, go (s) 15.0 
Number of lanes in LT lane group, N 1 
000891
 






















] f/ ]/[1+PL(E: in<=fm<=1.00
  








Number of lanes in opposin' 1pproach, No 1,,­
Adjusted LT flow rate, VLT ....~eh/h) 50 
Proportion of LT in LT lane group, PLT 0.820 0.000 0.000 0.000 
Proportion of LT in opposlng flow, PLTo 0.00 
Adjusted opposing flow rate, Vo (veh/h) 22 
Lost time for LT lane group, tL 5.00 
Computation 
LT volume per cycle, LTC=VLTC/3600 1. 67 
Opposing lane util. factor, fLUo 1.000 1.000 0.952 0.952 
Opposing flow, Volc=VoC/[3600(No)fLUo] (veh/ln/cyc) 0.73 
gf=G[exp(- a * (LTC ** b)) ]-tl, gf<=g 0.0 
Opposing platoon ratio, Rpo (refer Exhibit 16-11) 1. 00 
Opposing Queue Ratio, qro=Max[l-Rpo(go/C),O] 0.88 
gq, (see Exhibit C16-4,5,6,7,8) 0.00 
gu=g-gq if gq>=gf, or = g-gf if gq<gf 15.00 
n=Max(gq-gf)/2,0) 0.00 
PTHo=l-PLTo 1. 00 
PL*=PLT[1+(N-1)g/(gf+gu/EL1+4.24) ] 0.82 
ELI (refer to Exhibit C16--3) 1. 41 
EL2=Max ((l-Ptho**n) /Plto, 1.0) 
fmin=2(1+PL)/g or fmin=2(1+Pl)/g 0.24 
gdiff=max(gq-gf,O) 0.00 
fm=[gf/g]+[gu/g]/[1+PL(EL1-1)], (min=fmin;max=1.00) 0.75 
flt=fm=[gf/g]+[gu/g]/[1+PL(~L1-1)]+[gdiff/g]/[1+PL(EL2-1)], (fmin<=fm<=l.OO) 
or flt=[fm+0.91(N-1) ]/N** 
Left-turn adjustment, fLT 0.749 
For special case of single-lane approach opposed by multilane approach, 
see text. 
* If Pl>=l for shared left-curn lanes with N>l, then assume de-facto 
left-turn lane and redo calculations. 
** For permitted left-turns with multiple exclusive left-turn lanes, flt=fm. 
For special case of multilane approach opposed by sjngle-lane approach 
or when gf>gq, see text. 
________SUPPLEMENT1\L PEDESTRIAN-BICYCLE EFFECTS WORKSHEET _ 
Permitted Left Turns 
EB WB NB SB 
Effective pedestrian green time, gp (s) 
Conflicting pedestrian volume, Vped (p/h) 
Pedestrian flow rate, Vpedg (p/h) 
OCCpedg 
Opposing queue clearing green, gq (s) 
Eff. ped. green consumed by opp. veh. queue, gq/gp 
OCCpedu 
Opposing flow rate, Vo (veh/h) 
OCCr 
Number of cross-street receiving lanes, Nrec 
Number of turning lanes, Nturn 
ApbT 
Proportion of left turns, PLT 
Proportion of left turns ~sing protected phase, PLTA 
Left-turn adjustment, fLpb 
Permitted Right Turns 
Effective pedestrian green time, gp (s) 
Conflicting pedestrian volune, Vped (p/h) 
Conflicting bicycle volume, Vbic (bicycles/h) 
Vpedg 
OCCpedg 




    















  ________ 
 
   
OCCbicg 
OCCr .......' 
Number of cross-street receiving lanes, Nrec 
Number of turning lanes, Nturn 
ApbT 
Proportion right-turns, P~T 
Proportion right-turns using protected phase, PRTA 
Right turn adjustment, fRpb 
____________SUPPLEMENTAL UNIFORM DELAY WOFKSHEET _ 
EBLT WBLT NBLT SBLT 
Cycle length, C 120.0 sec 
Adj. LT vol from Vol Adjustment Worksheet, v 
vic ratio from Capacity Worksheet, X 
Protected phase effective green interval, g (s) 
Opposing queue effective green interval, gq 
Unopposed green interval, gu 
Red time r=(C-g-gq-gu) 
Arrival rate, qa=v/(3600(max[X,1.0j)) 
Protected ph. departure rate, Sp=s/3600 




Queue at beginning of green arrow, Qa 
Queue at beginning of unsaturated green, Qu 
Residual queue, Qr 
Uniform Delay, dl 
DELAY/LOS WORKSHEET WITH INITIAL QUEUE 
Initial Our. Uniform Delay Initial Final Initial Lane 
Appr/ Unmet Unmet Queue Unmet Queue Group 
Lane Demand Demand Unadj. Adj. Paramo Demand Delay Delay 



















































































Intersection Delay 26.7 sec/veh Intersection LOS C 
BACK OF QUEUE WORKSHEET 
000893






















Eastbound Westbound Northbound Southbound'-' 
LaneGroup I LT R ... "",L T R IL TR IL TR 
Init Queue I 0.0 0.0 10.0 0.0 0.0 10.0 0.1l 10.0 0.0 
Flow Rate I 61 28 I 94 22 33 1410 408 150 641 
So I 1800 1901l 11800 1800 1800 11800 1800 11800 1800 
No.Lanes 10 1 1 I 1 1 1 11 2 0 11 2 0 
SL I 1310 1568 11253 1748 1485 11660 1693 11660 1673 
LnCapacity I 164 196 1157 219 186 1484 1129 1138 837 
Flow Ratio I 0.0 0.0 10.1 0.0 0.0 10.2 o.2 10.0 0.4 
vic Ratio I 0.37 0.14 10.60 0.10 0.18 10.85 0.36 10.36 0.77 
Grn Ratio 0.13 0.13 10.13 0.13 0.13 10.29 0.67 10.08 0.50 
I Factor 1.000 I 1.000 I 1.000 I 1.000 
AT or PVG 3 3 13 3 3 13 4 13 3 
P1tn Ratio 1. 00 1.00 11. 00 1. 00 1. 00 11.00 1.33 11.00 1. 00 
PF2 1. 00 1. 00 11.00 1. 00 1. 00 11.00 0.37 11.00 1. 00 
Q1 1.9 0.8 13.0 o. 6 1.0 112.9 2.2 11. 6 17.3 
kB 0.3 0.3 10.3 o .3 o.3 10.5 0.9 10.3 0.7 
Q2 0.2 0.1 10.4 0.0 0.1 12.3 0.5 10.1 2.2 
Q Average 2.0 0.9 13.3 0.7 1.0 115.2 2. "7 11. 7 19.5 
Q Spacing 25.0 25.0 125.0 25.0 25.0 125.0 25.0 125.0 25.0 
Q Storage 0 0 10 0 0 10 0 10 0 
Q S Ratio I I I 
70th Percentile Output: 
fB% I 1.2 1.2 11. 2 1.2 1.2 11. 2 1.2 11. 2 1.2 
BOQ I 2.4 1.1 14.0 0.8 1.3 117.8 3.2 12.1 22.7 
QSRatio I I I I 
85th Percentile Output: 
fB% I 1.6 1.6 11. 6 1.6 1.6 11. 5 1.6 11. 6 1.5 
BOQ I 3.2 1.4 15.2 1.1 1.7 122.5 4.3 12.7 28.4 
QSRatio I I I I 
90th Percentile Output: 
fB% I 1.8 1.8 I 1. 7 1.8 1.8 11. 6 1.7 11. 8 1.6 
BOQ I 3.6 1.6 15.8 1.2 1.9 124.1 4.8 , 3.0 30.3 
QSRatio I I I I 
95th Percentile Output: 
fB% I 2.0 2.1 12.0 2.1 2.1 11. 8 2.0 12.0 1.7 
BOQ I 4 .1 1.8 16.7 1.4 2.2 126.7 5.5 13.5 33.2 
QSRatio I I I I 
98th Percentile Output: 
fB% 2.6 2.6 12.5 2.6 2.6 12.0 2.5 12.6 1.9 
BOQ 5.2 2.3 18.3 1.8 2. 7 130.6 6.8 14.4 37.5 
QSRatio I I I 
ERROR MESSAGES 
No errors to report. 
000894
 



















HCS+: Sir 'lized Intersections Release 21-
Analyst: Inter.: Vista Ave & Elder ST 
Agency: Stanley Consultants, Inc Area Type: All other areas 
Date: 05/03/2010 Jurisd: ACHD 
Period: PM Peak Year 2035 No Build 
Project 10: HI 
E/W St: Elder St N/S St: Vista Ave 
SIGNALIZED INTERSECTION SUMMARY 
I Eastbound I Westbound I Northbound I SouthboUl.d 
I L T R I L T R I L T R I L T R 
I I I I 
No. Lanes I 0 1 1 I 1 1 1 I 1 c,') 0 I 1 2 0 
LGConfig I LT R I L T R I L TR I L TR 
Volume 1185 10 330 171 15 45 1120 1050 55 180 900 100 
Lane Width I 12.0 12.0 112.0 12.0 12.0 112.0 12.0 112.0 12.0 
RTOR Vol I 150 I 30 I 20 I :25 
Duration 0.25 Area Type: All other areas 
Signal Operations 
Phase Combination 1 2 3 4 , 5 6 7 8 
EB Left A I NB Left 1\ A 
Thru A I Thru A A
 




WB	 Left A I SB Left 
Thru A I Thru A 
Right A I Right A 
Peds I Peds 
NB Right I EB Right 
SB Right I WB Right 
Green 24.0 7.0 8.0 66.0 
Yellow 4.0 4.0 0.0 4.0 
All Red 1.0 1.0 0.0 1.0 
Cycle Length: 120.0 secs 
____________1 nt er sect i on Per f ormance Summa ry _ 
Appr/ Lane Adj Sat Ratios Lane Group Approach 
Lane Group Flow Rate 
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Agency / Co. : 
Date Performed: 





Project 10: HI 
E/W St: Elder St 
Sta.nley Consultants, Inc 
05/03/2010 
PM Peak 
Vista Ave & Elder ST 
All other areas 
ACHD 
2035 No Build 























































































L T R 
Volume 
% Heavy Veh 
PHF 
PK 15 Vol 


















1 Eastbound I Westbound I Northbound 
I L T R I L T R I L T R 
I I I 
Init Unmet I 0.0 0.0 10.0 o . 0 0.0 10.0 o.e 
Arriv. Typel 3 3 I") 3 3 13 4-' 
Unit Ext. 1 3.0 3.0 13.0 3.0 3.0 13.0 30e 
I Factor I 1.000 I 1.000 I 1. COO 
Lost Time I 2.0 2.0 12.0 2.0 2.0 12.0 2aC 
Ext of g 1 200 2.0 12.0 2.0 200 1200 20 :J 

































   


















































,-"" PHASE DATA	 ­
Phase Combination 1 2 3 4	 :) 6 7 8 
EB	 Left A NB Left A A 
Thru A Thru A A 
Right A Right A A 
Peds Peds 
WB Left A SB Left A 
Thru A Thru A 
Right A Right A 
Peds Peds 
NB	 Right EB Right 
SB	 Right WB Right 
Green 24.0 7.0 8.0 66.0 
Yellow 4.0 4.0 0.0 4.0 
All Red 1.0 1.0 0.0 1.0 
Cycle Length: 120.0 sees 
VOLUME ADJUSTMENT AND SATURATION FLOW WORKSHEET 
Volume Adjustment 
I Eastbound Westbound I Northbound I Southbound 
I L T R I L T R I L T R I L T R 
I I­ I I 
Volume, V 1185 10 330 171 15 45 1120 10:; 0 55 180 900 100 
PHF 10.90 0.90 0.90 10.90 0.90 0.90 10.90 0.90 0.90 10.90 0.90 0.90 
Adj flow 1206 11 200 179 17 17 1133 1167 39 189 1000 133 
No. Lanes I 0 1 1 I 1 1 1 I 1 2 0 I 1 2 0 
Lane group I LT R I L T R I L TR I L TR 
Adj flow I 217 200 179 17 17 1133 1206 189 1083 
Prop LTs I 0.949 1=-.000 0.000 I 0.000 I 0.000 
Prop RTs I 0.000 1.000 I 0.000 1.000 I o . 03;;: I 0.077 
Saturation Flow Rate (see Exhibit 16-7 to determine the adjustment factors) __ 
Eastbound l"'E~stbound Northbo .i n ci Southbound 
LG LT R L T R L TR L TR 
So 1800 1900 H:OO 1800 1800 1800 1800 1800 1800 
Lanes 0 1 1 1 1 1 1 2 0 1 2 0 
fW 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 
fHV 0.971 0.971 0.971 0.971 0.971 0.971 o . 944 0.971 0.945 
fG 1.000 1.000 1.000 1.000 1.000 1.000 1.0 D0 1.000 1.000 
fP 1.000 1.000 1.000 1.000 1.000 1.000 1.0eO 1.000 1.000 
fBB 1.000 1.000 1.000 1.000 1.000 1.000 1.0eO 1.000 1.000 
fA 1.000 1.000 1.000 1.000 1.000 1.000 1.0eO 1.000 1. 00 () 
fLU 1.000 1.000 1.000 1.000 1.000 1.000 0.9: 2 1.000 0.952 
fRT 1.000 0.850 1.000 0.850 0.995 0.989 
fLT 0.725 0.4:'..1 1.000 0.950 1.0eO 0.950 1.000 
Sec. 
fLpb 1.000 1. 0 DO 1.000 1.000 1.000 1.000 1.000 
fRpb 1.000 1.000 1.000 1.000 1. 0:)0 1.000 
S 1266 1568 718 1748 1485 1660 3220 1660 3203 
Sec. 
CAPACITY AND LOS WORKSHEET 





























Adj Adj Sat Flow C:~:::-een ,-,.wane Group-­
Apprl Lane F low Ra~'...r Flow Rate Ratio Hatio Capacity vic 







Thru LT 217 1266 # 0.17 o.20 253 o. 86 




Left L 79 718 0.11 0.20 144 0.55 
Prot 
Perm 
Thru T 17 1748 0.01 o.20 350 o. 05 




Left L 133 1660 0.08 0.17 277 o.48 
Prot 
Perm 





Left L 89 1660 # 0.05 0.06 97 0.92 
Prot 
Perm 
Thru TR 1083 3203 0.34 0.55 1762 0.61 
Right 
Sum of flow ratios for cr~tical lane groups, 
Total lost time per cycle, L = 15.00 sec 













































































































































































Intersection delay = 25.4 (sec/veh) Intersection LOS C 
_____________SUPPLEI-1ENTAL PERMITTED LT WORf<;SHEET _ 
for exclusive lefts 
Input 
EB WB NB SB 
Opposed by Single(S) or Multiple(M) lane approach M 
Cycle length, C 120.0 sec 
Total actual green time for LT lane group, G (s) 24.0 
Effective permitted green time for LT lane group, g(s) 24.0 
Opposing effective green time, go (s) 24.0 
Number of lanes in LT lane group, N 1 
Number of lanes in opposing approach, No 1 
Adjusted LT flow rate, VL~ (veh/h) 79 
Proportion of LT in LT lane group, PLT 1.000 
Proportion of LT in oppos~ng flow, PLTo 0.95 
Adjusted opposing flow rate, Vo (veh/h) 217 
Lost time for LT lane group, tL 5.00 
Computation 
LT volume per cycle, LTC=VLTC/3600 2.63 
Opposing lane util. factor, ~LUo 1.000 1.000 0.952 0.952 
Opposing flow, Volc=VoC/[3600(No)fLUo] (veh/ln/cyc) 7.23 
gf=G[exp(- a * (LTC ** b)) ]-tl, gf<=g 0.0 
Opposing platoon ratio, Rpo (refer Exhibit 16-11) 1. 00 
Opposing Queue Ratio, qro=Max[l-Rpo(goIC),OJ 0.80 
gq, (see Exhibit C16-4,5,6,7,8) 8.16 
gu=g-gq if gq>=gf, or = g-gf if gq<gf 15.84 
n=Max(gq-gf)/2,0) 4.08 
PTHo=l-PLTo 0.05 
PL*=PLT[1+(N-1)gl (gf+gu/EL1+4.24)] 1. 00 
ELI (refer to Exhibit C16--3) 1. 61 
EL2=Max ((l-Ptho**n) IPlto, 1.0) 1. 05 
fmin=2(1+PLI/g or fmin=2(1+Pl)/g 0.17 
gdiff=max(gq-gf,O) 8.16 
fm=[gf/g]+[gu/g]/[1+PL(EL1-1) J, (min=fmin;max=1.00) 0.41 
flt=fm=[gf/g]+[gu/g]/[1+PL(EL1-1) ]+[gdiff/g]/[1+PL(EL2-1)], (fmin<=fm<=l.OO) 
or flt=[fm+0.91(N-1) ]/N** 
Left-turn adjustment, fLT 0.411 
For special case of single-lane approach opposed by multilane approach, 
see text. 
* If Pl>=l for shared left-turn lanes with N>l, then assume de-facto 
left-turn lane and redo calculations. 
** For permitted left-turns with multiple exclusive left-turn lanes, flt=fm. 
For special case of multilane approach opposed by single-lane approach 
or when gf>gq, see text. 
____________SUPPLE1-1ENTAL PERMITTED LT WORKSHEET _ 
for shared lefts 
Input 
EB WB NB SB 
Opposed by Single(S) or Multiple(M) lane approach M 
Cycle length, C 120.0 sec 
Total actual green time for LT lane group, G (s) 24.0 
Effective permitted green time for LT lane group, g(s) 24.0 
Opposing effective green time, go (s) 24.0 
Number of lanes in LT lane group, N 1 
000900
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 g 
 



















Number of lanes in opposinr 'pproach, No 1 
Adjusted LT flow rate, VLT",,.~eh/h) 20~' 
Proportion of LT in LT lane group, PLT 0.949 0.000 0.000 0.000 
Proportion of LT in opposing flow, PLTo O. aa 
Adjusted opposing flow rate, Vo (veh/h) 17 
Lost time for LT lane group, tL 5.00 
Computation 
LT volume per cycle, LTC=VLTC/3600 6.87 
Opposing lane util. factor, fLUo 1. aaa 1.000 0.952 0.952 
Opposing flow, Volc=VoC/[3600(No)fLUo] (veh/ln/cyc) 0.57 
gf=G [exp (- a * (LTC ** b))] -tl, gf<=g O. a 
Opposing platoon ratio, Rpo (refer Exhibit 16-11) 1. 00 
Opposing Queue Ratio, qro=Max[l-Rpo(go/C),O] 0.80 
gq, (see Exhibit C16-4,5,6,7,8) 0.00 
gu=g-gq if gq>=gf, or = g-gf if gq<gf 24.00 
n=Max(gq-gf)/2,0) O. 00 
PTHo=l-PLTo 1. 00 
PL*=PLT[1+(N-l)g/(gf+gu/ELl+4.24) ] 0.95 
ELI (refer to Exhibit C16--3) 1. 4 a 
EL2=Max((l-Ptho**n)/Plto, 1.0) 
fmin=2(1+PL)/g or fmin=2(1+Pl)/g 0.16 
gdiff=max(gq-gf,O) 0.00 
fm=[gf/g]+[gu/g]/[l+PL(ELl-l)], (min=fmin;max=1.00) 0.72 
flt=fm= [gf/g] + [gu/g] / [1+PL (E~--,l-l)] + [gdiff/g] / [1+PL (EL2-1)], (fmin<=fm<=l. 00) 
or flt= [fm+O. 91 (N-l)] /N** 
Left-turn adjustment, fLT 0.725 
For special case of single-lane approach opposed by multilane approach, 
see text. 
* If Pl>=l for shared left-turn lanes with N>l, then assume de-facto 
left-turn lane and redo calculations. 
** For permitted left-turns with multiple exclusive left-turn lanes, flt=fm. 
For special case of multilane approach opposed by single-lane approach 
or when gf>gq, see text. 
________SUPPLEMENTlI.L PEDESTRIAN-BICYCLE EFFE~:TS WORKSHEET _ 
Permitted Left Turns 
EB WB NB SB 
Effective pedestrian green time, gp (s) 
Conflicting pedestrian volume, Vped (p/h) 
Pedestrian flow rate, Vpedg (p/h) 
OCCpedg 
Opposing queue clearing green, gq (s) 
Eff. ped. green consumed by opp. veh. queue, gq/gp 
OCCpedu 
Opposing flow rate, VO (veh/h) 
OCCr 
Number of cross-street receiving lanes, Nrec 
Number of turning lanes, Nturn 
ApbT 
Proportion of left turns, PLT 
Proportion of left turns using protected phase, PLTA 
Left-turn adjustment, fLpb 
Permitted Right Turns 
Effective pedestrian green time, gp (s) 
Conflicting pedestrian volume, Vped (p/h) 
Conflicting bicycle volume, Vbic (bicycles/h) 
Vpedg 
OCCpedg 

















0 0  
 
0 
-l)] £ 2-1) 1
[fm 0 9 ( -l)]/N*
 





Number of cross-street receiving lanes, Nrec 
Number of turning lanes, Nturn 
ApbT 
Proportion right-turns, PRT 
Proportion right-turns using protected phase, PRTA 
Right turn adjustment, fRpb 
____________SUPPLEMENTAL UNIFORM DELAY WORKSHEET _ 
EBLT WBLT NBLT SBLT 
Cycle length, C 120.0 sec 
Adj. LT vol from Vol Adjustment Worksheet, v 
vic ratio from Capacity Worksheet, X 
Protected phase effective green interval, g (s) 
Opposing queue effective green interval, gq 
Unopposed green interval, gu 
Red time r=(C-g-gq-gu) 
Arrival rate, qa=v/(3600(max[X,1.0])) 
Protected ph. departure rate, Sp=s/3600 




Queue at beginning of green arrow, Qa 
Queue at beginning of unsatu~ated green, Qu 
Residual queue, Qr 
Uniform Delay, d1 
DELAY/LOS WORKSHEET WITH INITIAL QUEUE 
Initial Our. Uniform Delay Initial Final Initial Lane 
Appr/ Unmet Unmet Queue Unmet Queue Group 
Lane Demand Demand Unadj. Adj. Paramo Demand Delay Delay 



























4 E: • 0 
4 E: • 0 






















































Intersection Delay 25.4 sec/veh Intersection LOS C 
BACK OF QUEUE WORKSHEET 
000902
OCCr 



























Eastbound Westbound Northbound Southbound 
LaneGroup LT R ,,~ T R IL TR -1L TR 
Init Queue 0.0 o. 0 10.0 0.0 0.0 10.0 o. 0 10.0 0.0 
Flow Rate 217 200 179 17 17 1133 633 189 568 
So 1800 1900 11800 1800 1800 11800 1800 11800 1800 
No. Lanes 0 1 1 11 1 1 11 2 0 11 2 0 
SL 1266 1568 1718 1748 1485 11660 1691 11660 1682 
LnCapacity 253 314 1144 350 297 1277 1043 197 925 
Flow Ratio 0.2 0.1 10.1 0.0 0.0 10.1 0.4 10.1 0.3 
vic Ratio o .86 0.64 10.55 0.05 0.06 10.48 0.61 10.92 0.61 
Grn Ratio 0.20 0.20 10.20 0.20 0.20 10.17 0.62 10.06 0.55 
I Factor 1.000 I 1.000 I 1.000 I 1.000 
AT or PVG 3 3 13 3 3 13 4 13 3 
Pltn Ratio 1. 00 1.00 11.00 1. 00 1. 00 11.00 1. 33 11.00 1. 00 
PF2 1. 00 1 . 00 11.00 1. 00 1. 00 11.00 0.58 11.00 1. 00 
Q1 7.0 6.1 , 2 . 4 0.5 0.5 14.0 7.5 13.0 12.9 
kB 0.4 0.4 10.3 0.4 0.4 10.4 0.8 10.2 0.8 
Q2 1.6 0.7 10.3 0.0 0.0 10.3 1.3 11. 1 1.2 
Q Average 8.6 6.8 12.7 0.5 0.5 14.4 8.8 14.0 14.1 
Q Spacing 25.0 25.0 125.0 25.0 25.0 125.0 25.0 125.0 25.0 
Q Storage 0 0 10 0 0 10 0 10 0 
Q S Ratio I I I I 
70th Percentile Output: 
fB% , 1.2 1.2 11. 2 1.2 1.2 11. 2 1.2 11. 2 1.2 
BOQ I 10.1 8.0 13.2 0.6 0.6 15.2 10.3 14.8 16.5 
QSRatio I I I I 
85th Percentile Output: 
fB% I 1.5 1.5 \1. 6 1.6 1.6 11. 6 1.5 11. 6 1.5 
BOQ I 13.1 10.5 14.2 0.8 0.8 16.8 13.3 16.3 20.9 
QSRatio I I I I 
90th Percentile Output: 
fB% I 1.7 1.7 11. 8 1.8 1.8 11. 7 1. -/ 11. 7 1.6 
BOQ I 14.3 11.5 14. 7 0.9 0.9 17.5 14.5 17.0 22.5 
QSRatio I I I I 
95th Percentile Output: 
fB% I 1.9 1.9 12.0 2.1 2.1 12.0 1.9 12.0 1.8 
BOQ I 16.1 13 . () 15.4 1.0 1.0 18.6 16.4 18.0 25.0 
QSRatio I I I I 
98th Percentile Output: 
fB% 2.2 2.3 12.5 2.7 2. 7 12.4 2.2 12.4 2.0 
BOQ 19.0 15.6 16.7 1.3 1.3 110.5 19.3 19.8 28.7 
QSRatio I I I 
ERROR MESSAGES 























HCS+: Uns; "ali zed Intersections Release 21 
_____________TWO-WAY STOP CONTROL SUMMARY _ 
Analyst: C.Ream 
Agency/Co. : Stanley Consultants, Inc 
Date Performed: 5/3/2010 
Analysis Time Period: PM Peak 
Intersection: Vista & HI Main Access 
Jurisdiction: 
Units: U. S. Customary 
Analysis Year: 2035 No Build 
Project 10: HI 
East/West Street: HI Main Access 
North/South Street: Vista Ave 
Intersection Orientation: NS Study period Ihrs) 0.25 
_____________Ve h , c 1e Volumes and Adjustments __ 
Major Street: Approach Northbound Southbound 
Movement 1 2 3 4 5 6 
L T R L T R 
Volume 
Peak-Hour Factor, PHF 
Hourly Flow Rate, HFR 






















































Peak Hour Factor, PHF o. 90 
Hourly Flow Rate, HFR 33 
Percent Heavy Vehicles 3 
Percent Grade 1%) 






























Delay, Queue Length, and Level of Service 
Approach NB SB Westbound Eastbound 
Movement 1 4 7 8 9 10 11 j.2 
Lane Con fig L L L TR L TR 
v Ivph) 5 11 33 61 5 22 
C (rn) (vp h ) 465 '198 109 392 96 370 
vic 0.01 Cl.02 0.30 0.16 0.05 0.06 
95% queue length 0.03 Cl.D7 1. 16 0.55 D.16 0.19 
Control Delay 12.8 12.4 51. 8 15.9 44.6 15.3 
LOS B B F C E C 
Approach Delay 28.5 20.8 
Approach LOS 0 C 
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____________TWO--WAY STOP CONTROL (TWSC) ANALYSIS _ 
C.Ream 
Stanley Consultants, Inc 
5/3/2010 
PM Peak 




Analysis Time Period: 
Intersection: 
Jurisdiction: 
Units: U. S. Customary 
Analysis Year: 2035 No Build 
Project 10: HI 
East/West Street: HI Main Access 
North/South Street: Vista Ave 
Intersection Orientation: NS Study period (hrs) 0.25 
_______________Veh i c 1 e 
Major Street Movements 1 
L 
Vol ume s 
2 
T 








Volume 5 1165 55 10 1286 5 
Peak-Hour Factor, PHF 0.90 0.90 0.90 0.90 0.90 0.90 
Peak-15 Minute Volume 1 324 15 3 357 1 
Hourly Flow Rate, HFR 5 1294 61 11 1428 5 
Percent Heavy Vehicles 3 3 
Median Type/Storage TWLTL / 1 
RT Channelized? 
Lanes 1 2 0 1 2 0 
Configuration L T TR L T TR 
Upstream Signal? No No 
Minor Street Movements 7 8 9 10 11 12 
L T R L T R 
Volume 30 0 55 5 0 20 
Peak Hour Factor, PHF 0.90 0.90 0.90 o. 90 0.90 0.90 
Peak-15 Minute Volume 8 0 15 1 0 6 
Hourly Flow Rate, HFR 33 0 61 5 0 22 
Percent Heavy Vehicles 3 3 3 3 3 3 
Percent Grade (% ) 4 0 
Flared Approach: Exists?/Storage No / No / 
RT Channelized? 
Lanes 1 1 0 1 1 0 
Configuration L TR L TR 
______________Pedestrian Volumes and Adjustrnents _ 
Movements 13 14 15 IE 
Flow (ped/hr) o o o o 
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Lane Width (ft) 12.0 12.0 12.0 12.0 
Walking Speed (ft/sec) "'-'4.0 4.0 4.0 4.0 
Percent Blockage o o o o 
Upstream Signal Data_. . _ 
Prog. Sat Arrival Green Cycle Prog. Distance 
Flow Flow Type Time Length Speed to Siqnal 





Worksheet 3-Data for Computing Effect of Delay to Major Street Vehicles 
Movement 2 Movement 5 
Shared In volume, major th vehicles:
 
Shared In volume, major rt vehicles:
 
Sat flow rate, major th vehicles:
 
Sat flow rate, major rt vehicles:
 
Number of major street through lanes:
 
Worksheet 4-Critical Gap and Follow-up Time Calculation 
Critical Gap Calculation 
Movement 1 4 7 8 9 10 11 12 
L L L T R L T R 
t(c,base) 4.1 4.1 7.5 6.5 6.9 7.5 6.5 6.9 
t(c,hv) 2.00 2.00 2.00 2.00 2.00 2.00 2.00 2.00 
P(hv) 3 3 3 3 3 3 3 3 
t (c, g) 0.20 0.20 0.10 0.20 0.20 0.10 
Grade/lOO 0.04 0.04 0.04 0.00 o .00 0.00 
t (3, It) 0.00 0.00 0.00 o. 00 0.00 0.00 0.00 0.00 
t (c, T) 1-stage 0.00 o .00 0.00 0.00 0.00 0.00 0.00 0.00 
2-stage 0.00 0.00 1. 00 1. 00 0.00 1. 00 1. 00 o .00 
t (c) I-stage 4.2 4.2 7.6 6.6 7.0 7.6 6.6 7.0 
2-stage 4.2 4.2 6.6 5.6 7.0 6.6 5.6 7.0 
Follow-Up Time Calculations 
Movement 1 4 7 8 9 10 11 12 
L L L T R L T R 
t(f,base) 2.20 2.20 3.50 4.00 3.30 3.50 4.00 3.30 
t(f,HV) 1. 00 1.00 1. 00 1. 00 1. 00 1. 00 1. 00 1. 00 
P (HV) 3 3 3 3 3 3 3 3 
t (f) 2.2 2.2 3.5 4.0 3.3 3.5 4.0 3.3 
Worksheet 5-Effect of Upstream Signals 
Computation 1-Queue Clearance Time at Upstream Signal 
Movement 2 Movement 5 



























Effective Green, g (sec)
 
Cycle Length, C (sec)
 
Rp (from Exhibit 16-11)
 







Computation 2-Proportion of TWSC Intersection Time blocked 
Movement: 2 Movement 5 
V(t) V(l,prot) V (t) V ( 1, :not ) 
alpha 
beta 
Travel time, t(a) (sec) 
Smoothing Factor, F 
Proportion of conflicting flow, f 
Max platooned flow, V(c,max) 
Min platooned flow, V(c,min) 
Duration of blocked period, t(p) 
Proportion time blocked, p 0.000 0.000 
Computation 3-Platoon Event Periods Result 
p (2) 0.000 
P (5) 0.000 
p(dom) 
p (subo) 
Constrained or unconstrained? 
Proportion 
unblocked (1) (2) (3) 
for minor Single-stage Two~Sta~e Process 









Computation 4 and 5 
Single-Stage Process 
Movement 1 4 7 8 9 10 11 12 
L L L T R L T R 







7 8 10 11 
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Stage1 StagF Stage1 Stage2 Stage1 Sta' Stage1 :3tage2 
.....' ---_......._-----------­
v (c, x) 1334 736 1334 1455 1452 657 1452 1365 
s 3000 3000 3000 3000 
P (x) 
V(c,u,x) 
C (r, x) 
C(plat,x) 
Worksheet 6-Impedance and Capacity Equations 
Step 1: RT from Minor St. 9 12 
Conflicting Flows 678 716 
Potential Capacity 392 370 
Pedestrian Impedance Factor 1.00 1. 00 
Movement Capacity 392 370 
Probability of Queue free St. 0.84 0.94 





Probability of Queue 














Step 3: TH from Minor St. 8 11 
Conflicting Flows 2789 2817 
Potential Capacity 18 17 
Pedestrian Impedance Factor 1. 00 1. 00 
Cap. Adj. factor due to Impeding mvmnt 0.97 0.97 
Movement Capacity 17 16 
Probability of Queue free St. 1. 00 1. 00 
Step 4: LT from Minor St. 7 10 
Conflicting Flows 
Potential Capacity 
Pedestrian Impedance Factor 
Maj. L, Min T Impedance factor 
Maj. L, Min T Adj. Imp Factor. 
















Worksheet 7-Computation of the Effect of Two-stage Sap Acceptance 
Step 3 : TH from Minor St. 8 11 
Part 1 - First Stage 
Conflicting Flows 1334 1452 
Potential Capacity 219 192 
Pedestrian Impedance Factor 1.0 :J 1. 00 
Cap. Adj. factor due to Impeding mvmnt o. 99 0.98 
Movement Capacity 217 188 
































Part 2 - Second Stage ........' 
Conflicting Flows 
Potential Capacity 
Pedestrian Impedance Factor 













Part 3 - Single Stage 
Conflicting Flows 
Potential Capacity 
Pedestrian Impedance Factor 


























Step 4 : LT from Minor St. 7 10 
Part 1 - First Stage 
Conflicting Flows 1334 1452 
Potential Capacity 160 136 
Pedestrian Impedance Factor 1.00 1. 00 
Cap. Adj. factor due to Impeding mvmnt 0.99 0.98 
Movement Capacity 158 133 
Part 2 - Second Stage 
Conflicting Flows 
Potential Capacity 
Pedestrian Impedance Factor 
Cap. Adj. factor due to Lmp e d i.riq 
Movement Capacity 
Part 3 - Single Stage 
Conflicting Flows 
Potential Capacity 
Pedestrian Impedance Factor 
Maj. L, Min T Impedance facc1~or 
Maj. L, Min T Adj. Imp Factor. 
Cap. Adj. factor due to Impeding 
Movement Capacity 




































Worksheet 8-Shared Lane Calculations 
Movement 
Volume (vph) 
Movement Capacity (vph) 















































 :   
 c39   
12 
Worksheet 9-Computation of"....tfect of Flared Minor Street ~roaches 
Movement 7 8 9 10 11 
L T R L T R 
C sep 109 98 392 96 96 370 
Volume 33 o 61 5 o 22 
Delay 
Q sep 
Q sep +1 
round (Qsep +1) 
n max 
C sh 392 370 
SUM C sep 
n 
C act 














C (m) (vph) 
vic 













































Worksheet ll-Shared Major LT Impedance and Delay 
Movement 2 Movement 5 
p (oj) 0.99 0.9:3 
v (il) , Volume for stream 2 or 5 
v (i2) , Volume for stream 3 or 6 
s (i 1) , Saturation flow rate for stream 2 or 5 
s (i 2) , Saturation flow rate for stream 3 or 6 
p* (0 j) 
d(M,LT), Delay for stream 1 or 4 12.8 12.4 
N, Number of major street through lanes 
d(rank,l) Delay for stream 2 or 5 
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Dist. Elevation Grade Difference 
Center of Road 27.84 
34.00 -2.00% 
Lip of Gutter 27.16 -6.71% 
1.21 ... -8.71% 
Q) 




0.79 19 7.06% 
Back of Curb 27.11 ~ ro -4.40% 
7.00 s Q) 2.66% 
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Dist. Elevation Grade Difference 
Center of Road 26.63 
34.00 -2.00% 
Lip of Gutter 25.95 -6.71% 
1.21 .... -8.71% 




0.79 o 7.06% 
Back of Curb 25.90 ..:.:: ra -4.40% 
7.00 s Q) 2.66% 
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Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STA TE OF IDAHO) 
: ss. 
County of Ada ) 
Case No. CV OC 0903179 
SUPPLEMENTAL AFFIDAVIT OF JASON 
BRINKMAN IN SUPPORT OF JPLAINTIFF 
lTD'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT 
JASON BRINKMAN, being first duly sworn upon oath, deposes and says: 
1. I make this affidavit based upon my personal knowledge and facts known 
to me as set forth below. My personal knowledge is based upon my direct involvement 
in and knowledge of the matters, events, and circumstances described in my affidavit. 
SUPPLEMENTAL AFF'IDAVIT OF JASON BRINKMAN IN SUPPORT OF 
























2. I am the Manager of the GARVEE Transportation Program for the Idaho 
Transportation Department ("lTD"), which includes the 1-84/Vista Interchange Project. 
3. My education and work history are set forth in my first affidavit filed 
March 2,2010. 
4. I have been employed by the Idaho Transportation Department ("lTD") 
for over 10 years. My background and professional experience is in roadway design, 
highway construction, traffic engineering, and project management. 
II. 1-84/Vista Interchange Project 
5. I am familiar with and have considerable knowledge of the 1-84/Vista 
Interchange Project. I have been directly involved in decisions related to the Vista 
Interchange Project, inclluding design, access, noise mitigation, and acquisition. I also 
have extensive knowledge of the Project in relation to the property owned by HI Boise, 
LLC ("HI Boise"), and HI Boise's driveway on Vista Avenue. 
6. Left and right turns, both in and out of the HI Boise driveway on Vista 
Avenue, were permitted and practiced before the Project. The same left and right turns, 
both in and out of the HI Boise property, will be permitted from the driveway after the 
Project. No physical barrier to such movements will be constructed by the Project, and 
no signs or pavement markings will impede or prohibit such turns. 
7. The Vista Interchange Project has undergone four separate reviews by 
lTD, ACHD, City of Boise, and other governmental entities in the Boise area. All 
aspects of the Project comply with all applicable standards and guidelines set by lTD, 
ACHD, AASHTO, and the City of Boise. 
SUPPLEMENTAL AFF'II)AVIT OF JASON BRINKMAN IN SUPPORT or 











  Oli' 
8. If the City of Boise or its fire and police departments had any concerns 
about the location of the Vista Avenue driveway or the spacing within HI Boise for 
turning movements for emergency vehicles entering the site from that driveway, those 
concerns would have been raised by the City of Boise and addressed. 
9. As demonstrated in simulated turning movements prepared by Stanley 
Consultants, emergency vehicles, buses, and semi-trucks have adequate room to turn 
into and out of HI Boise's driveway on Vista Avenue. Internal circulation is not 
touched or affected by the Proj ect. 
III. HI Boise's Claim That The Project Will Restrict Access Is Incorrect 
10. I have reviewed Defendant HI Boise LLC's Memorandum in Opposition to 
Plaintiff's Motion for Partial Summary Judgment, the Affidavit of Counsel for HI 
Boise, and the Affidavits of Mr. Mark Butler and Mr. Patrick Dobie submitted by HI 
Boise and all exhibits to the affidavits. 
11. The Affidavits of Mr. Butler and Mr. Dobie relied on by HI Boise have 
many errors and inaccuracies. 
A. Affidavit of Mr. Butler 
12. Mr. Butler references deeds dated August 23, 1967 from two prior owners 
of the HI Boise property conveying a portion of the property to lTD. The deeds 
reserved access to the property on Vista Avenue, northeasterly from road Station 
24+53.01 of the Vista Avenue Survey. 
13. Contrary to Mr. Butler's assertion in Paragraph 5 of his affidavit, neither 
deed made any reference to or specified any "size of the driveway." 
SUPPLEMENTAL AFF'IDAVIT OF JASON BRINKMAN IN SUPPORT or 
PLAINTIFF lTD'S MOTION FOR PARTIAL SUMMARY JUDGMENT - 3 
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14. The deeds did not reserve a right to full movement access and did not 
preclude access being restricted to right-in, right-out. The deeds also did not guarantee 
that traffic on Vista Avenue will not exceed a particular volume. lTD could not agree 
to such a provision anyway, because lTD cannot contro I traffic growth. 
15. In Paragraph 6, Mr. Butler makes two incorrect statements. First, he 
states that the driveway reserved by deed was "apparently authorized and/or permitted 
by lTD's predecessor." I have reviewed lTD's records, and no permit for the driveway 
exists, and no evidence can be found that the driveway was constructed pursuant to any 
permit. Second, Mr. Buder states, without citing any evidence, that the "access to Vista 
was constructed at its current location." This is also incorrect. Since the initial proj ect 
was built in 1967, the location of the driveway has been changed at least once in 
connection with other road improvement projects. In addition, the road striping on 
Vista Avenue from 1972 to the late 1980s to early 1990s prohibited left-hand turns in 
and out of the Vista driveway, and limited it to right-in, right-out turns only. (See 
"Previous Vista Avenue Projects" below). 
16. Mr. Butler's claim that the access reserved by deed is being eliminated by 
the Project is not true. Nothing in the project plans will eliminate the access reserved 
in the 1967 deeds. The validity of the reserved access will not be affected by the 
Project, and will continue to be honored, even though neither HI Boise nor its 
predecessors ever obtained a permit for the access. 
17. Mr. Butler erroneously asserts in paragraph 12 that the Holiday Inn's 
physical access is being eliminated by lTD. This is incorrect. lTD is providing the 
SUPPLEMENTAL AFF'IDA VIT OF JASON BRINKMAN IN SUPPORT or
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Holiday Inn with a driveway and full movement access onto Vista In virtually the 
identical location as the existing driveway. 
18. Mr. Butler incorrectly interprets the Cooperative Agreement between lTD 
and ACHD. In paragraph 13, Mr. Butler argues that the Cooperative Agreement 
authorizes ACHD to remove HI Boise's Vista Avenue driveway after completion of the 
Project because it is part of the "state highway-right of way." After completion of the 
Project, Vista Avenue adjacent to Holiday Inn's driveway will not be part of the "state 
highway right-of-way." It will be under ACHD's jurisdiction. Therefore, the 
Cooperative Agreement with lTD does not authorize ACHD to remove HI Boise's Vista 
Avenue driveway. 
19. Mr. Butler does not present any information or facts to support his 
conclusion in Paragraph 19 that the adverse consequences of the new driveway will be 
"substantial." Mr. Butler's paragraph 19 states that he has not determined the impact of 
the new driveway; nor has he determined if the new driveway will or will not be 
"sufficient or adequate." Therefore, by Mr. Butler's own admission, his conclusions in 
Paragraph 19 are unsubstantiated and speculative. 
20. In paragraph 20, Mr. Butler claims that the Project will require a 
"permanent ramp" on HI Boise's property. This assertion is incorrect. lTD has a 
temporary construction easement to reconstruct the driveway. After the completion of 
the Project, HI Boise will have possession and control over its driveway. In addition, 
the driveway will not have a "ramp" in the sense implied by Mr. Butler. The driveway 
will be a standard configuration driveway. The slope of the driveway does not exceed 
the standard set by the City of Boise for driveways within city limits. This is 
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demonstrated in detail in the Supplemental Affidavit of Robert Jacobs, and particularly 
in the graphics attached as Exhibit 7a and 7b to that affidavit. 
21. Mr. Butler's conclusion in paragraph 22(c) is not supported by any 
evidence. Mr. Butler does not provide any evidence that the driveway will be so sloped 
as to create safety concerns. In contrast, the evidence supplied by Mr. Jacobs in his 
supplemental affidavit shows that the driveway slope will be less than that allowed by 
the City of Boise. 
B. Affidavit of Mr. Dobie 
22. Mr. Dobie's conclusions that "access to the public roadway system will be 
substantially and unreasonably limited by the Project" and that the current access "will 
be replaced with inadequate means of access" are unfounded and based on flawed 
methods, analyses, and conclusions. 
23. Mr. Dobie states in paragraph 8 that the "allowable capacity" of Vista 
Avenue is 37,000 vpd [vehicles per day]. Mr. Dobie's use of the phrase "allowable 
capacity" is misleading. 
a. The phrase "allowable capacity" used to characterize a particular 
roadway volume is not common in the field of traffic engineering and has no 
generally accepted meaning. 
b. What Mr. Dobie references as an "allowable" volume of traffic is 
simply a thresholcllevel used in the planning of a project. 
c. A volume of 37,000 vpd is not the maximum capacity of Vista 
Avenue. Vista Avenue is capable of handling higher volumes of traffic. 
SUPPLEMENTAL AFF'IDA VIT OF JASON BRINKMAN IN SUPPORT or
 
PLAINTIFF lTD'S MOTION FOR PARTIAL SUMMARY JUDGMENT - fi
 
000955
   
   
  










     Olr 
t  
However, when traffic exceeds 37,000 vpd, traffic flow will likely become more 
congested with irregular speeds. 
d. The volume of 37,000 vpd is not a trigger point as it relates to the 
HI Boise driveway on Vista. No evidence suggests that 37,000 vpd is the critical 
traffic level that would cause the driveway to become substantially or 
unreasonably limited by Vista Avenue traffic. 
e. The 37,000 vpd planning threshold was recognized and documented 
by lTD in the Eight Points Access Report [lTD 001780]. The fact that traffic in 
the year 2035 may exceed the 37,000 vpd threshold on Vista Avenue was also 
known and accounted for by lTD in the Eight Points Access Report. This report 
found that 25 years from now there may be a future need for additional lanes on 
Vista Avenue [lTD 001780]. 
24. In Paragraph 9, in referring to the Vista/Elder signalized intersection, Mr. 
Dobie states that "The allowable minimum service level is E." Mr. Dobie's use of the 
phrase "allowable minimum service level" is not a common term in the field of traffic 
engineering and has no generally recognized or accepted meaning. 
a. A particular Level of Service ("LOS") refers to the amount of time 
a car is typically delayed at a traffic light. 
b. Typically an "allowable" LOS is determined during the planning of 
a project or intersection design. During the planning stages, the engineer will 
determine what LOS is desired at a particular signalized intersection, and will 
design the project in an attempt to reach that desired level of service. 
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c. The signalized intersection LOS-E does not correspond to the 
maximum capacity of the intersection, but only to the amount of time a car may 
be delayed at the intersection. 
d. No 'evidence exists to support any contention that once an 
intersection reaches LOS-E that driveways in the vicinity of the intersection 
become restricted. 
e. It is not appropriate to apply LOS standards to driveways. LOS 
standards are applied to roads and intersections. 
25. 1 agree with Mr. Dobie's conclusion in paragraph 11 - that a safer than 
average condition exists in the before condition. This conclusion supports lTD's 
decision not to change the lane and striping configuration. Since the lane 
configurations and road striping on Vista Avenue are not being changed by the Project, 
the existing conditions at the HI Boise driveway should continue, including its safe 
functioning. 
26. Mr. Dobie's repeated statements regarding conditions conforming to 
"generally acceptable standards" is misleading. (For example, see Paragraph 12). Mr. 
Dobie frequently implies that standards exist where no standards have been adopted. 
Most traffic "standards" are written with broad flexibility to consider and accommodate 
existing conditions, and to grant more flexibility where circumstances show a safe and 
acceptable operating condition. 
27. Mr. Dobie's statements in paragraph 18 regarding the conclusions drawn 
from studies of 1-84 art: overly generalized and misleading. Specifically, Mr. Dobie 
states: 
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Studies of the 1-84 Corridor found that the added mainline 
capacity will attract additional traffic from the nearby 
arterial network and could increase the rate of development 
in the area. (Dobie Aff. ~ 18). 
Response: 
a. The local arterial network includes Vista Avenue, Orchard Street, 
Broadway Avenue, Federal Way, Overland Road, and Victory Road. 
b. The Interstate 84 Traffic Analysis, Orchard IC to Gowen IC, April 
2007 Update [at lTD 001835] found that: 
The COMPASS planning model indicates that any 
additional, mainline [1-84] travel lanes will attract 
additional traffic. The additional freeway traffic would be 
attracted from the nearby arterial network. 
c. Mr. Dobie correctly stated this study's conclusions that the: 1-84 
expansion will attract traffic from the arterial network. 
d. However, this is the opposite of his conclusion that 1-84 expansion 
would distribute additional traffic onto the arterial network, including Vista 
Avenue. 
e. Thus, the studies cited by Mr. Dobie do not support the conclusion 
that additional 1-84 capacity will increase traffic volume on Vista Avenue. In 
fact, the studies support the opposite conclusion, that improvements to 1··84 will 
draw traffic away from the arterial network, including Vista Avenue. 
f. That being said, Vista Avenue will experience an increase in traffic 
over time, with or without the Project, simply as a result of growth in the area. 
In that sense, all property owners along Vista Avenue could say that their access 
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will be impacted by increased traffic flows, and is true whether or not the Project 
is built. 
28. Mr. Dobie's conclusion in Paragraph 19 that "design traffic volumes 
indicate that the additional freeway capacity on 1-84 will increase traffic on Vista 
Avenue by over 1,140 vehicles per hour" is erroneous and misleading for the following 
reasons: 
a. Traffic growth is an ongoing phenomenon that is related to 
population growth, land use, and public travel habits. 
b. Very significant traffic growth has been experienced on Vista 
Avenue since the original construction of Interstate 84 (designated as I-80N at 
the time of its construction in 1967) and the Vista Avenue Interchange over 40 
years ago. 
c. Traffic growth was and is expected to continue on Vista Avenue 
until and beyond the design year of 2035, regardless of whether or not Interstate 
84 is expanded. 
d. Accordingly, projected traffic increases on Vista Avenue cannot be 
solely or even principally attributed to this Project. 
29. Also in Paragraph 19, Mr. Dobie's conclusions that proj ected peak hour 
traffic volumes and average daily traffic volumes on Vista Avenue will exceed 
"established capacity standards" is not clear or complete: 
a. First, he does not clarify that these traffic levels are not projected 
to occur for a another 25 years, until the year 2035. 
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b. Second, he does not mention that the projected peak hour volumes 
and average daily traffic volumes would not be expected to reach his claimed 
"established capacity standards" until the years 2028 or 2029. 
c. Third, his conclusion does not make any projection as to the traffic 
impact in any of the initial years following construction of the Project. 
d. Fourth, his conclusion does not attempt to attribute any portion of 
the projected traffic increase to the construction of the Vista Avenue Interchange 
Project, but rather focuses on the expansion of 1-84. The expansion of Interstate 
84 impacts the Boise community broadly. It does not specifically impact HI 
Boise and its impact is not limited to HI Boise. 
30. Mr. Dobie's conclusion in Paragraph 20 that "level of service at the main 
HI Boise access on Vista Avenue will decrease to LOS F with an approach delay of 
over two minutes per vehicle" is based upon incorrect methodology and a flawed 
analysis: 
a. First, I am not aware of any generally adopted engineering 
standards or accepted methodology for specifically applying or analyzing a level 
of service to a private driveway. 
b. Second, Mr. Dobie analyzed the HI Boise driveway on Vista 
Avenue using an incorrect methodology. He used a methodology from the 
Highway Capacity Manual intended for a Two-\\/ay Stop Control Intersection. 
However, the HI Boise access on Vista it is not signed, striped, graded, 
maintained, or recognized as a two-way stop control intersection. 
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c. Moreover, Mr. Dobie even applied the incorrect methodology 
incorrectly: 
1.	 The Two-Way Stop Control Intersection methodology 
assumes that traffic flow on the uncontrolled street (Vista 
Avenue in this case) arrives at the intersection in a random 
pattern. 
11.	 The result of random traffic arrivals are random sized and 
spaced gaps in traffic on the uncontrolled street that can be 
utilized by traffic from the controlled "street" (the driveway 
in this case) to enter the intersection and cross or turn onto 
the uncontrolled street. 
111.	 The method requires special consideration in the case of an 
"upstream signal" that is close enough to disturb the 
randomness of the traffic arrivals on the uncontrolled street 
(Vista in this case), which causes queuing, traffic 
platooning, and affects the gap size and spacing. 
IV.	 Both the Vista Avenue Interchange (SPUI) traffic signal and 
the Elder/Sunrise Rim traffic signal would be "upstream" 
signals as they relate to this methodology. 
v.	 Mr. Dobie did not account for the existence or effects of 
these signals in his calculations of the supposed level of 
service or approach delay that he claims occurs at the HI 
Boise access. 
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d. Given the flaws in both the methodology and the application of the 
methodology of Mr. Dobie's analysis of the HI Boise approach, no conclusion 
can or should be drawn from his findings. 
31. Mr. Dobies conclusions in Paragraphs 22 and 23 rely on a confusion of 
the terms "access," "approach," and "driveway." 
a. The term "driveway" refers to the physical feature (usually made of 
concrete, asphalt, or gravel) traveled across and upon in the act of moving 
between a public roadway and an abutting piece of private property. 
b. The term "approach" refers to the physical feature (usually made of 
concrete or asphalt) connecting the outside curb line of a public roadway and an 
abutting private property at the roadway right-or-way boundary, being co-located 
with that portion of a driveway existing within the public roadway right..of-way, 
and intended to provide access to the public roadway. 
c. The term "access" refers to the right and/or ability to enter or leave 
a public roadway right-of-way from an abutting private property, and is not a 
physical construction. This definition of "access" is consistent with IDAP A 
39.03.42 (although that portion of Idaho Administrative Code pertains to the 
State Highway System, which does not include Vista Avenue). 
d. Therefore, Mr. Dobie's statement about closing the HI Boise access 
on Vista Avenue is inaccurate. The access will not be closed or extinguished by 
the Project. The access will continue to exist after the Project at the virtually the 
identical location on Vista Avenue. 
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e. lTD intends to move the existing approach that provides access to 
HI Boise from Vista Avenue and, once moved, the approach will continue to 
provide the same access to HI Boise from Vista Avenue. 
1.	 The access will still be Northeasterly from Station 24+53.01 
of the Vista Avenue Survey as provided in the 1967 deeds. 
11.	 The approach will still be centered at Station 24+82 after 
the Project as it is centered in the existing condition. 
111.	 The new approach is being constructed in line with, and 
entirely within the bounds of, the existing driveway serving 
HI Boise from Vista Avenue. 
IV.	 The new approach will be located slightly east of the 
existing approach which is necessitated by the relocation of 
the curb line on Vista and the right-of-way boundary on 
Vista, both of which define the bounds of an approach. 
f. HI Boise will have the same access to its property that it had before 
the Proj ect. 
g. The Project will not take, limit, or restrict HI Boise's ingress or 
egress to its property from Vista Avenue. 
h. Mr. Dobie's conclusion that "lTD did not establish a similar access 
right or easement for the new driveway" is misleading. ITO did not take, 
destroy, or extinguish an access right or easement, so any prior right, to the 
extent it existed, still exists. 
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32. Contrary to Mr. Dobie's inference in Paragraph 27, the Project will not 
take, destroy, or extinguish an access right or an easement. So any such prior :right, to 
the extent it existed before the Project, will still exist after the Project. 
33. Mr. Dobie's conclusions regarding the Cooperative Agreement in 
Paragraphs 28, 29 and 30 are based on a misunderstanding of the "state highway 
system." After the Project is completed, the section of Vista Avenue which is adjacent 
to HI Boise's access will revert to ACHD' s jurisdiction. It is not and will not be part of 
the "state right-of-way." 
34. In Paragraphs 31 and 32, Mr. Dobie complains that traffic levels will 
exceed level of service (LOS) and capacity standards. Mr. Dobie again fails to mention 
that these traffic levels are not projected to occur until the year 2035. Further, Mr. 
Dobie fails to mention that the traffic volumes are not projected to exceed "capacity 
standards" until the year 2028 or 2029. 
a. Mr. Dobie also fails to account for the fact that additional lanes 
may be needed on Vista Avenue prior to design year 2035. Corrective action to 
alleviate traffic flow or congestion problems may be needed before 2035, or may 
not be needed for some time after 2035. 
b. The 1-84 Orchard Street to Gowen Road, Vista Avenue Interchange 
- Eight Points Access Report, April 2007 [at ITO 001780] found in part that: 
Arterial [Vista Avenue] traffic volumes are forecast to be 
34,000 ADT for the design year (Year 2035). A four-lane 
roadway (plus left turn lanes) [a five-lane roadway] will 
provide a planning threshold of 37,000 ADT at LOS E. The 
existing four-lane roadway is sufficient to meet a minimum 
Level of Service E. 
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c. The 1-84 Orchard Street to Gowen Road, Vista Avenue Interchange 
- Eight Points Access Report, April 2007 [at lTD 001780] recognized that 
numerous arterial roadways leading north from 1··84, including Vista Avenue, 
may have to be widened prior to 2035, In that case, the concern raised by Mr. 
Dobie may never occur as Vista Avenue may be redesigned and widened before 
the year 2035. 
35. Mr. Dobie's conclusion that "new mainline carrying capacity added to 1­
84 will increase the traffic volume on Vista Avenue adj acent to the Project" is 
misleading: 
a. Traffic growth is an ongoing phenomenon that is related to 
population growth, land use, and public travel habits. 
b. Traffic growth was and is expected to continue on Vista Avenue 
until and beyond the design year of 2035, regardless of whether or not 1-84 
expansion and Vista Interchange projects are built. 
c. As such, projected traffic increases on Vista Avenue cannot be 
solely or even principally attributed to additional capacity on 1-84. 
36. In all of Mr. Dobie's analysis of the future traffic conditions on Vista 
Avenue, he failed to take into account the studies finding that the Project will improve 
traffic operation in the area. 
a. The 1-84 Orchard Street to Gowen Road, Vista Avenue Interchange 
- Eight Points Access Report, April 2007 [at lTD 001777] found that: 
The increased separation between the interchange ramps and 
the two adjacent signalized intersections will improve traffic 
operation in the area. 
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b. The 1-84 Orchard Street to Gowen Road, Vista Avenue Interchange 
- Eight Points Access Report, April 2007 [at lTD 001777] also found that: 
The replacement interchange meets the design year traffic 
demands, relieves anticipated traffic congestion and 
improves travel safety on both 1-84 and the arterial 
roadways. 
IV. Previous Vista Avenue Projects 
37. I have reviewed lTD's records regarding lTD and ACHD construction 
Projects in and around the Holiday Inn. 
38. The original Vista Interchange was built in 1967. The Holiday Inn was 
built at that time also. Attached as Exhibit 1 is a true and correct copy of the relevant 
1967 Plan sheet for the Vista Interchange project adjoining the Holiday Inn property. 
Attached as Exhibit 2 is a blown up portion of the Project Plan which shows the 
Holiday Inn. While it appears that the Holiday Inn had access to Vista Avenue, no 
evidence suggests that the driveway at that time was in the exact location that it is 
today. 
39. lTD records show that the Holiday Inn was not given a permit to construct 
the driveway. 
40. In 1972, lTD performed another major project on Vista Avenue adjacent 
to the Holiday Inn. As part of that project Holiday Inn's driveway on Vista was moved. 
Attached as Exhibit 3 is a true and correct copy of the 1972 Project Plan sheet depicting 
the reconstruction of the Holiday Inn driveway on Vista Avenue. (Holiday Inn's 
accesses are highlighted in green). 
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41. Also as part of the 1972 Proj ect plan sheet, road striping on Vista Avenue 
was installed that limited the Holiday Inn driveway on Vista Avenue to right-in/right­
out access. That restriction remained in place until the late 1980s to early 1990s. 
42. In 1997, ACHD who since 1972 has had jurisdiction over Vista Avenue, 
conducted another major project on this section of Vista Avenue. By the time of that 
project, the striping on Vista Avenue adjacent to the Holiday Inn was changed to allow 
the HI Boise driveway on Vista Avenue to have full movement access, lifting the 
restrictions limiting the driveway to right-in, right-out turns only. A copy of the 
relevant ACHD plan sheet is attached hereto as Exhibit 4 (See section highlighted by 
red box). 
43. Therefore, Mr. Butler's and Mr. Dobie's assertions that location of the 
Holiday Inn's driveway on Vista has remained unchanged since 1967 is contrary to the 
facts, and their contentions that the driveway has always been a full-movement 
driveway, with no restrictions on left hand turning movements is also contrary to the 
facts. 
V.	 When lTD Condl~mns Access, Its Administrative Order of Condemnation 
Will Show the A(:cess Being Condemned. 
44. lTD is not condemning HI Boise's access. HI Boise will continue to have 
the same access to Vista Avenue after the Project as it had before the Project. 
45.	 The Order of Condemnation shows what property lTD is condemning. 
46. If lTD condemns an access or driveway, the Order of Condemnation will 
show that condemnation. 
47. Attached as Exhibit 5, is an example of an lTD Order of Condemnation 
condemning access in connection with lTD Project No: F-2390(l04). Paragraph 4 of 
SUPPLEMENTAL AFF'IDAVIT OF JASON BRINKMAN IN SUPPORT O}' 
PLAINTIFF lTD'S MOTION FOR PARTIAL SUMMARY JUDGMENT - 18 
000967
   
  l -
   















the Order states that access will be condemned in accordance with the project plans. 
The attached project plans eliminate one of the landowners driveways. Id. (See section 
highlighted by red box). 
48. The Order of Condemnation and Project Plans for the new 1-84/Vista 
Interchange Project shows that lTD is not condemning any access and no access is 
being restricted or eliminated. 
DATED this ~I day of May, 2010. 
rRv---L" f;j L[
~.INKMAN 
Subscribed and sworn to before me this ~day of May, 2010. 
#~ t<.J-iL~~7' 
Notary Public for Idaho -:-r 
Residing at _c~t~, 7-cL::d~_ 
Comm. Expires ~-I'2~ -:2-0, 3­
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I hereby certify that on this 19th day of May, 2010, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Fredric V. Shoemaker, Esq. [J U.S. Mail 
GREENER BURKE SHOEMAKER P.A. [~ Hand Delivered 
950 W. Bannock Street, Suite 900 [J Overnight Mail 
Boise, ID 83702 [J Facsimile 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. [VI U S M '1 C::J •• at
 
1818 Library Street, Suite 300 [J Hand Delivered
 
Reston, VA 90190 [J Overnight Mail
 
Facsimile: (703) 748-0183 [J Facsimile
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ORDER OF CONDEMNATION 
• 
PROJECT NO.: F-2390 (1041) PARCEL NO.: 41 
HIGHWAY: u.s. Highway No. 93 KEY NO.: 5137 
LOCATION: Twin Falls PARCELID.NO: 0041481 
RECORD OWNER (8): CANYON VISTA FAMILY LIMITED PARTNERSHIP, an Idaho Limited Partnership 
Twin Falls, IDAHO 
COtJN'1'Y: Twin FaJ.l. 
The Board, having considered the report and recommendations of the 
State Highway Admi.nistrator and having duly considered'the matter, 
finds: 
1.	 That the above designated project is for the purpose of 
constructing a section of the State Highway System in the 
location as noted above. 
2.	 That the right of way necessary for the proposed project 
consists in part of certain real property located in the 
county as noted above, and which property has been designated 
and shown as the above parcel number on the plans of said 
project now on file in the office of the Idaho Transportation 
Department. 
3.	 That the parcel so designated and shown on said project plans 
is necessary to the construction of said project, and the 
construction of said project is impossible without thE! 
acquisition of said parcel. 
4.	 That all r i qht.s of access to, from, and between the r i.qht of 
way of the public way and all of the contiguous remaining 
real property of the record owner(s) shall be extinguished and 
prohibited except for access, if any, as provided and shown on 
the said project plans referred to in Paragraph 2 above. 
5.	 That the record owner(s), according to a Preliminary Title 
Report now on file in the office of the Idaho Transportation 
Department, of the parcel so designated and shown on said 
project plans are as listed above. Any encumbrances or liens 
of record pertinent to the parcel so designated are as set 
forth in said title report. Any other known claimants to the 
property as determined by investigations of representatives of 
this Department are as set forth above. 























ORDER OF CONDEMNATION 
its representatives, sought in good faith to arrive at a 
settlement with the above-mentioned record owner(s), as to the 
value of land (including the improvements thereon) represented 
by the aforementioned parcel, together with any easements 
necessary for the construction and relocation of irrigation 
and drainage facilities, approaches, access roads, rounding of 
slopes, etc., in connection with the construction of the 
project, and the damages which will result to the property not 
taken and has been unable to make any reasonable bargain 
therefore, or settlement of such damages. 
NOW THEREFORE, IT IS HEREBY ORDERED that the acquisition of the lands 
and property rights hereinabove described is necessary to the 
construction and maintenance of the said highway project. 
IT IS FURTHER ORDERED that the Idaho Transportation Department shall 
acquire the hereinabove designated real property and property rights 
through the power of eminent domain. 
Dated this ~ day of ~~~. , 2004. 
RECOMMENDED: DEP.1\RTMENT 
Right of Way
HiLeonard g. David S. Ekern, Director, 
On Behalf of The 
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MAY 19 2'010 
J. DAVID NAVARBO, Clerk 
ByJ. RANDALL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE O]~ IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF FLORIDA ) 
: ss. 
County of Palm Beach ) 
Case No. CV OC 0903179 
AFFIDAVIT OF R. BRITTON COLBERT 
SUBMITTED WITH PLAINTIFF lTD'S 
REPLY BRIEF IN SUPPORT OF MOTION 
FOR PARTIAL SUMMARY JUDGMENT 
R. BRITTON COLBERT, being first duly sworn upon oath, deposes and says: 
1. I make this affidavit based upon my personal knowledge and facts known 
to me as set forth below, and my experience in hotel site selection, facilities, and 
operations. 
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I. PROFESSIONAL BACKGROUND 
2. I reside in Delray Beach, Palm Beach County, Florida. My company is 
Colbert Hotel Consulting, LLC which provides hospitality advisory services to hotel 
owners, operators, licensing companies, lenders, and other organizations requiring 
independent hospitality advisory services. 
3. I have over 40 years of experience in the hotel industry, the only industry 
in which I have worked professionally. I earned my Bachelors of Science deg:ree from 
the University of Denver's School of Hotel & Restaurant Management and completed 
the 2-year Corporate Training Program with ITT -Sheraton Hotels. I was employed in a 
variety of operating positions with ITT -Sheraton Hotels for 7 years and was employed 
by Holiday Inns, Inc. for 5 years working within the corporate property renovation 
department, sales and system development for these companies. 
4. From 1983-1989, I was a partner with Laventhol & Horwath, then the 9th 
largest CPA firm in the nation. I specialized in hospitality consulting nationally. 
5. From 1990 through 1993, I was executive vice president of operations for 
a 9-hotel portfolio, including five (5) hotels which were franchised by Embassy Suite 
Hotels. 
6. While employed by Holiday Inns, Inc., I was responsible for System 
Planning which assisted in the expansion of the Holiday Inn system, a system which 
was over 85% franchised. During this period from 1978-1982, I evaluated hundreds 
upon hundreds of hotels for licensing action such as a new Holiday Inn franchise 
license, renewal of a Holiday Inn franchise license, change of ownership or acquisition. 
AFFIDAVIT OF R. BRITTON COLBERT SUBMITTED WITH PLAINTIFF'S 
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These evaluations included assessment of ingress and egress issues, and the 
functionality of sites and facilities in accommodating and moving customer traffic. 
7. I served on the Owner's Board of Embassy Suites from 1990-1993. 
8. I possess real estate licenses in California and Pennsylvania. 
9. My full curriculum vitae is attached. 
10. I have been provided and read the 1-84/Vista Avenue Interchange 
Documents ("1-84/Vista"), including the Idaho Transportation Department ("lTD") 
Video of traffic patterns, drawings, hundreds of photographs, maps, plans, and relevant 
traffic-flow charts. Moreover, I have evaluated substantial hotel industry related 
materials from Smith Travel Research, an independent lodging research company 
relating to the Holiday Inn-Boise ("HI Boise") and the Boise lodging market for the 
2006 through September 2009 time frame, which is the latest available data. I have 
also reviewed the operating statements for HI Boise for the years 2004 through 
September, 2009, latest data provided. 
11. I have read the Affidavits of Messrs. Butler, Dobie, Jacobs and Brinkman. 
II. THE lTD PROJECT HAS NO ADVERSE IMPACT ON ACCESS 
12. The Affidavits of Mr. Brinkman and Mr. .r acobs demonstrate direct 
control, knowledge, expertise and authority to complete the 1-84/Vista interchange 
work. The Vista Avenue access is not being closed or restricted. No modifications to 
the driveway will adversely affect HI Boise's operations. 
13. All work on the Project conforms with applicable code requirements by 
the state, county and city. Brinkman Affidavit, paragraphs 16, 17, 18, 19, 20, 21, and 
22. Likewise, Mr. Jacobs establishes that the Vista Avenue work will in no way detract 
AFFIDAVIT OF R. BRITTON COLBERT SUBMITTED WITH PLAINTIFF'S 




   











from HI Boise's ingress-egress. Jacobs Affidavit, paragraphs 16, 19,20,21,24,25,31, 
and 32. 
14. Based on my site inspection and based on my years of experience in hotel 
site selection and site functionality, none of HI Boise's existing accesses will be 
negatively impacted by the 1-84/Vista project. 
15. Access to the site both before and after the Project will be more than 
adequate. The Project is not causing any material change in any access to the site. 
III. ASSESSMENT OF HI BOISE FACILITY 
16. During February 18-20, 20 10, I inspected the HI Boise site and facilities. 
This inspection included but was not limited to HI Boise's existing ingress-egress, 
surface parking areas, and buildings comprising the hotel complex. 
17. HI Boise has gone through several changes of ownership since 2003. 
Since September 2006, the owner has been Trinity Hotel Investors, LLC, and the 
facility has been operated by Ardent Hotel Advisors, LLC under a license agreement 
with Holiday Inns, Inc. A new general manager was assigned to the property as of 
January, 2008. 
18. HI Boise's physical condition compared with the existing supply, and in 
particular the new supply proximate to HI Boise, is less competitive and therefore, is at 
a product disadvantage. The independent appraisal report of the HI Boise by Integra 
dated July 26, 2008 stated on page 94: "The quality of the subject (HI Boise) is to be 
considered to be inferior to that of competition properti es ... the market appeal of the 
subject is slightly inferior to that of competitive properties. The newer properties in 
the immediate area are of a much more appealing design and quality and present a 
AFFIDAVIT OF R. BRITTON COLBERT SUBMITTED WITH PLAINTIFF'S 
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contemporary appearance ... unless there is a noticeable difference in price (room rate), 
travelers would tend to stay at the newer hotels." 
19. This independent summary by Integra and my personal inspection reveals 
that HI Boise is in a weak product life cycle and an increasingly competitive lodging 
market. 
20. Further demonstrating HI Boise's product weakness is Smith Travel 
Research results which establish that HI Boise's occupancy performance dropped 
approximately twice that of the Boise market's occupancy decline during the 2007 
through September 2009 period. 
21. During the February 18-20, 2010 property inspection of HI Boise, the 
operator, Ardent Hotel Advisors, LLC confirmed that HI Boise is to be part of the 
Holiday Inn, Inc. "Re-launch Program," a Holiday Inn system-wide attempt to improve 
consumer value through a lobby reorientation, bathroom upgrades, improved exterior 
lighting, signage and employee training, among others. The Holiday Re-launch 
program was publically announced in hotel industry trade journals November 11, 2009 
with an anticipated completion by the end of 2010. See also www.ihgplc.com/relaunch. 
Also, based on my property inspection, the owner should repair the cracks, surface 
markings, bumper guards and otherwise enhance the hotel's surface parking to 
complement both the re-Iaunch efforts as well as the new entry way and Vista Sidewalk 
improvements. 
AFFIDAVIT OF R. BRITTON COLBERT SUBMITTED WITH PLAINTIFF'S 
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IV.	 THE LACK OF ANY ADVERSE IMPACT ON ACCESS IS REFLECTED IN 
HI BOISE'S OVVN DOCUMENTS 
22. The 1-84/Vista interchange work has been public knowledge since the last 
half of 2005. Actual work commenced on the interchange in July, 2009 and is 
scheduled for completion in the fall, 2010. 
23. Had the owner and operator of HI Boise had any genuine concern 
regarding access, they would have commissioned a study and evaluated hotel customer 
feedback regarding the potential effect of the entryway being relocated 4.480 feet 
eastward from the existing entry. None has been conducted. Moreover, based on my 40 
years in the hotel industry, I have never seen a study of such an insignificant issue. 
24. It is customary and usual in the lodging industry to conduct inspections of 
the licensed hotels by the licensor, for this hotel, Holiday Inns, Inc. It is also 
customary and a usual practice in the lodging industry for the licensor to solicit and 
measure customer feedback in order to assess the customer's experience at one hotel 
with those aggregate scores of the licensing brand. For the period of August, 2008 
through December, 2009, latest available data, the HI Boise score for "location/access" 
as reported in the Monthly Summaries were rated better than the entire Holiday Inn 
System score for each of the months during this period. (emphasis added). The scores 
for other categories were generally unfavorable compared to the aggregate brand scores. 
25. None of the four (4) Marketing Plans provided by HI Boise contain any 
alarming comments or tactical sales strategies to mitigate any alleged adverse impacts 
or possible business interruption from the 1-84/Vista Interchange Project. The 
Marketing Plans do identify a very weak Boise economy and the additional new 
competitive hotels that have opened proximate to HI Boise. 
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26. The only "threats" to HI Boise's business operations referenced in the 
Market Plans were: a) "downsizing of local major corporations;" b) "inflation;" and 
c) "competitive new supply," which totaled approximately 425 additional rooms. 
Certainly, if HI Boise had any genuine concerns regarding possible adverse 
consequences arising from the 1-84/Vista Interchange project, it would have alerted its 
franchisor of these facts in its marketing plans and othl;:r submissions to Holiday Inns. 
V. RESPONSE TO AFFIDAVITS OF MR. BUTLER AND MR. DOBIE: 
27. The Butler-Dobie Affidavits reflect unsupportable and broad 
generalizations. They are hypothetical and so qualified regarding HI Boise and its 
access as to be meaningless. 
28. Mr. Dobie's claim of assistance of HI Boise for the 2009-2010 period was 
apparently too insignificant or too irrelevant to identify or define in his affidavit. 
29. Based on their C.V.'s, neither Mr. Butler or Mr. Dobie have hotel industry 
experience, hotel training, or otherwise have any hotel-related assignments upon which 
to base their traffic or site-functionality theories. Mr. Butler cites no experience with 
planning, needs, site selection, or site functioning of hotels. 
30. Mr. Butler claims in the closing paragraphs 22 and 23 of his Affidavit that 
the relocated entry way will somehow "substantially impede commercial vehicles, buses 
and 18-wheeler trucks ....." Based on my hotel industry experience and analysis and my 
reading of the 2007,2008, 2009 and 2010 hotel marketing plans, the volume of room 
demand associated with these types of arriving modes of transportation is minimal and 
supplementary to the annual total rooms occupied. For 2010, the Leisure-Discount 
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demand segment, the only appropriate category for this type of demand is anticipated to 
account for only 18 percent. 
31. Most hotels that have surface parking and more than one entrance, as does 
HI Boise, direct tour buses and trucks to use an alternative entrance for ease of parking 
and maintaining a clear entryway for passenger vehicles and pedestrians. HI Boise 
enjoys access from both Vista Avenue and Sunrise Rim Road. 
32. Good design of hotel facilities diverts l Svwheel trucks and tour buses 
away from the main entrance. If these vehicles enter at the main entrance, it disrupts 
the operation of the site and detracts from the aesthetics of the facility. This traffic 
should be directed to enter by Sunrise Rim Road. 
33. If Mr. Dobie or Mr. Butler do not believe the driveways on Sunrise Rim 
Road are properly placed or constructed to serve semi-truck or tour bus traffic, then HI 
Boise created or accepted that problem and it should be remedied by HI Boise. Mr. 
Butler notes in his Affidavit that HI Boise recently obtained permission for a third 
access on Sunrise Rim Road. Certainly, HI Boise will construct this third access in a 
location and size needed to serve large vehicle traffic, including emergency vehicles. 
34. Based on my experience in the hotel industry, even if lTD were restricting 
the Vista Avenue driveway to right-in, right-out turning movements, that driveway and 
the three driveways off Sunrise Rim Road, particularly with the presence of the stop 
light at Sunrise Rim Road (also known as Elder Street), provide more than adequate 
access to the site. The traffic light allows south bound lanes on Vista to turn left with 
ease onto Elder/Sunrise Rim Road, and then into the site. The stop light also enables 
traffic exiting the site to go southbound on Vista Avenue by exiting the site via Sunrise 
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Rim Road, going to the stop light, and turning south onto Vista with the aid of the 
stoplight. 
35. Mr. Butler contends that the site was tailored to or built around the 
location of the driveway on Vista Avenue. The driveway will be moved 2.055 feet to 
the south. Consequently, Mr. Butler believes the functional relationship between the 
location of the driveway and HI Boise facilities will be lost. His contention 
demonstrates his lack of knowledge of hotel site planning and use. For this particular 
site, the driveway access on Vista could be moved a much greater distance either north 
or south without material impact on functionality of the site. Any such movement 
would still permit the driveway to serve the "convenience and optimal efficiency for the 
business" which Mr. Butler attributes to the location of the driveway. 
36. In addition to moving 2 feet to the south, the new driveway will be moved 
4.480 feet east, toward the hotel facilities. Moving the driveway 4.480 feet to the east 
will not disrupt or adversely impact the facilities or the functioning of the site. Based 
on the site dimensions, building footprints, size and location of parking areas, the 
movement of the driveway by 4.5 feet will not interfere with traffic circulation or 
parking at the site. 
37. Mr. Dobie's use of a 100% occupancy rate for the hotel in making his 
calculations is improper and obviously overstates his conclusions. He knew or should 
have known that actual occupancy rates are available for this hotel going back many 
years. This data shows that occupancy rates have at all times been far below 100%. 
For the years 2004 through 2008, occupancy rates ranged from a low of 51.2% to a high 
of 71.2%. Mr. Dobie knew or should have known that an assumption of 100% 
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occupancy rate was not supported by the facts and would exaggerate both his 
calculations and conclusions. 
38. Both Mr. Dobie and Mr. Butler lament the fact that Vista Avenue may 
experience an increase in traffic over time. Ample and increasing traffic volumes are a 
benefit to a full-service facility like HI Boise. High traffic volumes are not a negative 
in the hospitality industry. 
39. Full-service facilities do not need direct access to arterial roadways either 
to function or succeed. Throughout the country, successful facilities are reached by 
secondary roads and accesses other than driveways directly onto five-lane roads. 
Customers seeking the Holiday Inn brand and/or a full-service facility of this nature 
will arrive without direct access. 
40. Contrary to the tone of the Dobie-Butler Affidavits, HI Boise's own 2009 
and the 2010 Marketing Plans extol the I-84/Vista Interchange as the "Gateway to 
Boise ...when complete in Fall of2010, it (the I-84/Vista Avenue Interchange) will offer 
a more inviting introduction to the city for all visitors from the airport, drawing more 
attention to the airport area for business expansion" as proclaimed by Governor Otter. 
41. Both Butler and Dobie Affidavits ignore the scheduled sidewalk 
improvements along Vista Avenue, which upon completion will materially enhance 
pedestrian access, provide an ADA code compliant sidewalk, and render a new, more 
attractive and safe walkway fronting the HI Boise site. 
42. It is abundantly clear from an inspection of the site and by the 
construction plans, no material change will be made to any access point to HI Boise's 
property, and access to the hotel is not an issue. What is a legitimate concern is the 
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Boise area's employment base and economy coupled with the recently-opened new 
hotels competing for a contracting room demand base. 
43. The access issues raised by Mr. Butler and Mr. Dobie are based on an 
unsupported theory of access modifications affecting HI Boise. No evidence of studies, 
consumer complaints, or franchisor communications exist to support a claim of adverse 
impact on access. Of particular significance, the HI Boise Marketing Plans are devoid 
of any concerns or sales strategies addressing access; nor have any concerns been 
expressed by Holiday Inns, Inc., the licensor, or any lending institution or equity 
holder. 
DATED this ~j?_ day of May, 2010. 
ByRAdt~ ~-
R. BRITTON COLBERT 
Subscri bed and sworn to before me this Q:.~day 0 f May, 2010. 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 19th day of May, 2010, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Fredric V. Shoemaker, Esq. [J U.S. Mail 
GREENER BURKE SHOEMAKER P.A. [~ Hand Delivered 
950 W. Bannock Street, Suite 900 [J Overnight Mail 
Boise,ID 83702 [J Facsimile 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. [VI U S M '1 
~ .. al
 
1818 Library Street, Suite 300 [J Hand Delivered
 
Reston, VA 90190 [J Overnight Mail
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R. BRITTON COLBERT 
Hotel Asset Management / Litigation Consulting 




PROFESSIONAL	 30+ years Operations and Corporate Hotel Management, including senior 
EXPERIENCE	 management positions with ITT Sheraton Hotels and Holiday Inns in Chicago, 
Boston and New York City. Directed the opening of several Embassy Suites 
Hotels and managed a nationwide nine-hotel portfolio with over 1,925 rooms, 
which included the Embassy Suites, Pasadena, Hilton, the Melrose Hotel and the 
Sterling Hotels, whose annual revenues exceeded $81 million. Lead partner in 
managing over $510 million of hotel acquisition due diligence including the 
Beverly Hills Hotel, Bel Air Hotel, Los Angeles Hilton & Tower, and the Melrose 
HotHI, Dallas. Participated in obtaining over $205 million in commercial real 
estate financing. 
Colbert Hotel Consulting, LLC; Principal; Los Angeles, Pittsburgh and South 
Florida; 1992-Present 
Ken+ Asset Management, Inc.; Executive Vice President; Los Angeles, 
California; 1990-1992 
l.aventhol & Horwath; Senior Principal; Los Angeles, California and NI:w York, 
INew York; 1983-1990 
Holiday Inns, Inc.; Director System Planning, Regional Director of sales; 
Memphis, Tennessee; 1978-1982 
Sheraton Hotel Corporation; Northeast Regional Sales and Director of Sales, 
Manager of Technical Services; Chicago, Illinois, Boston, Massachusetts and 
New York, New York; 1970-1977 
CONSULTING • Operating Standards • Property Control • Premise Liability 
• Franchise Issues • Reporting Practice • Assault 
• Cash Flow Analysis • Mismanagement • Security 
• Financing Due Diligence • Wrongful Termination • Wrongful Death 
CLIENTS	 Developers, owners, management companies, insurance companies, national 
hotel franchisors and law firms. 
PROFESSIONAL Certified Hotel Administrator (CHA), American Hotel & Lodging Assn. 1991-2006 
QUALIFICATIONS Pennsylvania and California Real Estate l.icense 
BSBA, University of Denver, School of Hotel and Restaurant Managernent 
GUEST UCLA, Annual Real Estate Finance Course 
LECTURER Cal Poly, Pomona, California, Senior Class Seminar 
PROFESSIONAL Hotel Asset Managers Association 
AFFILIATIONS Association for Corporate Growth, Pittsburgh 
Executive Committee (Former), Embassy Suites Owners Association 
MILITARY	 United States Army Reserve, Honorable Discharge, 1975 
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Mary V. York (lSB #5020) 
Steven C. Bowman (lSB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRAnON 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STA TE OF IDAHO ) 
: ss. 
County of Ada ) 
Case No. CV OC 0903179 
AFFIDAVIT OF BILL CLARK 
SUBMITTED WITH PLAINTIFF lTD'S 
REPLY BRIEF IN SUPPORT OF MOTION 
FOR PARTIAL SUMMARY JUDGMENT 
BILL CLARK, being first duly sworn upon oath, deposes and says: 
1. I make this affidavit based upon my personal knowledge and facts known 
to me as set forth below, and my experience in hotel site selection, faciIities, and 
operations. 
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I. PROFESSIONAL BACKGROUND 
2. I am a commercial real estate developer and am the owner of Clark 
Development LLC, which has developed a variety of commercial and residential 
projects in Idaho. I have been involved in the development of hotel properties, 
including the Hilton Garden Inn at the corner of Eagle Road (State Highway 55) and 
State Street (State Highway 44) in Eagle, Idaho. My professional experience also 
includes employment with two national real estate economics consulting firms, for 
which I worked on a variety of commercial projects around the U.S. I also worked full 
time as an Assistant Professor in the Department of Urban and Regional Planning at the 
University of Oregon and subsequently on a part time basis for a number of years. I 
have also worked as a planning and development consultant throughout the Northwest. 
3. My full curriculum vitae is attached. 
4. I have reviewed documents relating to the 1-84/Vista Avenue Interchange 
project ("the Project"). I have also reviewed the Affidavits of Mr. Mark Butler and Mr. 
Patrick Dobie, submitted by defendant Holiday Inn Boise, LLC ("HI Boise"), and the 
affidavits of Mr. Jason Brinkman and Mr. Robert Jacobs, submitted by plaintiff Idaho 
Transportation Department ("lTD"). I have also reviewed the exhibits to the affidavits. 
5. My analysis and opinions are based on my review of these documents and 
three recent visits to the HI Boise site and facilities. 
6. I have focused primarily on the responding to opinions rendered by Mr. 
Butler. My analysis and opinions presented below are organized generally in the order 
in which Mr. Butler's observations are presented. 
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II. SITE CHARACTERISTICS AND IMPACTS OF THE PROJECT 
7. As a threshold matter, based on my experience in commercial 
development, site selection, and roadway access, the lTD Project to reconstruct the 1­
84/Vista Avenue interchange and widen and improve Vista Avenue will not have any 
adverse impact on HI Boise, including access. 
8. The Project will accentuate and improve the Vista Interchange and its 
importance as the gateway to the City of Boise. Vista Avenue leads straight down to 
Capitol Boulevard, the State Capitol, and the heart of the city. HI Boise's location is 
ideal for a hotel. Its proximity to the Boise Airport further enhances the desirability of 
the site. The improvement of the freeway, the interchange, and Vista Avenue will only 
enhance HI Boise's location and its operations. 
9. It is obvious that the reason the Holiday Inn was built at this location in 
1967 was because of the newly-constructed interstate and the new Vista Avenue 
Interchange built at that time, along with the site's close proximity to the airport. This 
location has enabled the Holiday Inn to operate at this site for 43 years. 
10. The characteristics of this location. both before and after the Project, 
provide HI Boise with close proximity to large traffic volumes, which is critically 
important to the hotel/motel business. The high traffic volumes on the Interstate and 
Vista add significantly to the positive exposure to current and future customers. 
Increasing traffic volumes are a benefit to hotels, not a negative. 
11. The proximity of HI Boise to the airport further adds to the advantages of 
the location. It is not at all surprising that there would be a strong market at this 
location for a large (266 room) lodging facility. 
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12. Since the original construction of the Vista Interchange and the Holiday 
Inn, traffic volumes have increased substantially on the Interstate, Vista Avenue and at 
the airport. The HI Boise access on Vista Avenue appears to have worked very well for 
the variety of vehicles accessing the site and circulating within it. 
13. Given the positives of Vista Avenue, numerous new lodging facilities 
have been developed in recent years on the south side of the Interstate near Vista 
Avenue and on Vista Avenue to the north of the HI Boise site. They will likewise 
benefit from the Project. 
14. While the HI Boise site location is ideal, its appearance and condition 
have become dated and tired. The newer and more contemporary facilities have 
presented significant competition to HI Boise. 
III. ACCESS IN THE AFTER CONDITION 
15. The plans and affidavits show that lTD is slightly altering HI Boise's 
driveway on Vista Avenue. The driveway is not being closed or restricted. 
16. It appears that when the Holiday Inn was first built, the two owners 
reserved an access onto Vista Avenue northeasterly of Station 24+53.01. The plans for 
the current Project show that HI Boise will continue to have a full movement access 
northeasterly of Station 24+53.01. 
17. In my experience, when lTD calls for an access to be constructed as part 
of its project, which is the case here, the access operates as a grant of access. It is also 
my understanding that lTD has stated that it intends to continue to honor the access 
reserved in the deeds executed in 1967. 
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18. Contrary to Mr. Butler's assertions, I have found nothing to indicate that 
any access restrictions are or will be created that would inhibit access in any way to the 
HI Boise site. I can find no basis whatsoever for Mr. Butler's claim that full movement 
access from Vista Avenue "will be either completely closed or substantially impaired in 
the reasonably near future." 
19. Mr. Butler's analysis appears to depend in part on the Affidavit of Mr. 
Dobie, and traffic projections prepared in connection with this Project for the Interstate 
and Vista Avenue. The traffic numbers cited are for 2035, a 25-year projection. My 
professional experience includes the planning, development and ongoing operations of 
commercial projects, including some with hotel/motel facilities. It has been my 
experience and observation over many years that as traffic volumes and patterns evolve, 
often in unexpected ways, adjustments are made by the responsible government 
agencies to accommodate these changes and make improvements to traffic conditions. 
These can include such things as additions or modifications to traffic signals, which 
alone can create significant improvements in traffic flows. Assuming that no such 
improvements will occur, as Mr. Butler does, is misleading and has no foundation. 
20. It is difficult to see how Mr. Butler's assertion that the two existing access 
points for HI Boise to Elder Street and Sunrise Rim Road are being adversely affected, 
or in fact affected at all, by this Project. They will continue to operate as they did prior 
to construction of this Project. 
21. Mr. Butler's contentions concerning the extent to which the existing 
driveway on Vista Avenue will be moved appear to be incorrect. For example, he states 
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that the access will be 7 feet closer to the entrance (as a result of the sidewalk 
reconstruction on Vista Avenue), while it is, in fact, 4.480 feet. 
22. Mr. Butler states that "in the reasonably near future," "patrons, guests and 
customers as well as Airport Shuttle services will have no identifiable and recognizable 
route to access the HI property." Butler Aff., at ~ 17. This opinion is based on the 
assumption that access to HI Boise from the Vista Avenue driveway will be eliminated 
or modified in such a way as to make it unable to function. However, all plans and 
information presented by lTD and its consultants make clear that no such elimination or 
disruption will occur as a result of this Project. The plans and associated construction 
activities presently underway clearly do nothing to materially change the operation of 
the Vista access to HI Boise. 
23. Mr. Butler asserts that the reconstructed access, which moves 4.480 feet 
closer to the building and 2.055 feet to the south, will encroach upon and interfere with 
the internal circulation and parking plan for HI Boise. He acknowledges that he has 
"not determined the exact extent of the impact on parking and circulation, bus turning 
radius, 18 wheel tractor trailer truck radius or sight vision triangle," (Butler Aff., at ~ 
19), but goes on to state that the adverse consequences of the new driveway will be 
"substantial." Traffic engineers working for lTD have specifically anaJlyzed these 
access and circulation patterns and determined that these activities will continue to 
function as they do currently. See Exhibits 6a - 6m to Supp. Jacobs Aff. 
24. Based on my site inspections and review of the materials relating to the 
Project, I have found nothing that indicates that emergency vehicles and other large 
vehicles will not be able to continue to access the site from the Vista A venue driveway. 
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25. It would enhance hotel operations for HI Boise to direct bus and truck 
traffic to the access points on Sunrise Rim Road. Mr. Butler states that HI Boise has 
obtained permission from ACHD to install a third access onto Sunrise Rim Road. 
Butler Aff., at , 16. To the extent that Mr. Butler or Mr. Dobie have any concerns 
about the ability of the existing accesses on Sunrise Rim Road to meet HI Boise's 
desired uses of access from Sunrise Rim Road, those concerns can be remedied when 
the new access is constructed. 
26. A full-service hotel, restaurant, and meeting facility like HI Boise does 
not need direct access to a major roadway. More and more, governmental entitles are 
restricting direct access to major roadways, and requiring access to instead be taken 
from secondary roads or interior roadways. This was the case with the Hilton Garden 
Inn in Eagle, Idaho, which is located within a larger development. It has no direct 
access to either Eagle Road (State Highway 55) or to State Street (State: Highway 44). 
That being said, the Project at issue here is not closing or restricting HI Boise's access 
to Vista Avenue. 
IV. SUMMARY 
27. Access to the site both before and after the Project will not change and 
will continue to serve the needs of the site. 
28. Traffic on Vista Avenue will increase over time, whether or not the 
Project is built. Large traffic volumes are a benefit to HI Boise. Constructing a new 
and improved freeway interchange and widening and improving Vista Avenue in the 
vicinity of the interchange will only benefit HI Boise. 
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29. The Project to widen the Interstate and reconstruct the Vista Avenue 
Interchange will not adversely impact the business and operations of the Holiday Inn. 
To the contrary, I believe that the increased traffic levels on the Interstate, Vista 
Avenue, and from the airport will have a major positive impact on the market 
opportunities for the Holiday Inn and will significantly improve the value of the 
property. As when the Holiday Inn was first constructed in conjunction with the 
Interstate 43 years ago, it is an ideal location for this type of hotel/motel operation, and 
this project clearly further improves its advantages. 
DATED this JB~day of May, 2010. 
/ 
PJM/
By -B 1A!Vr----------"'-+f----­vBILL CLARK 
Subscribed and sworn to before me this /.B!!Bay of May, 2010. 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 19th day of May, 2010, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. C8J Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 





Mortgage Electronic Registration Systems, Inc. I"V'1 U S MailLC::J •• at 
1818 Library Street, Suite 300 D Hand Delivered
 
Reston, VA 90190 D Overnight Mail
 
Facsimile: (703) 748-0183 D Facsimile
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The primary focus of Clark Development is the development of high quality commercial and 
residential projects. We set exceptionally high standards for site and building design and for 
fitting well with the surroundings in which our projects are located. We tailor our design and 
construction teams to fit the needs and characteristics of a particular project. Our 
developments typically involve a mix of uses but may have a single use, such as residential. 
The recently completed and widely acclaimed Veltex Building, located in downtown Boise, 
includes retail, office and residential uses. Besides the recently completed Jefferson building 
and the Crescent Rim project presently underway, we have acquired several sites for future 
development and are seeking additional property with distinctive qualities. 
Over the past 20 years, Bill has worked on many projects throughout the Northwest and 
California as both a consultant and developer. He has been a senior staff member with two 
national consulting firms specializing in real estate development economics and project 
planning. Prior to establishing this firm, Bill managed development projects for Teutsch 
Partners, a real estate investment and development firm based in Seattle. Clark Development 
has been active since 1991, first as a planning and development consulting firm and recently 
weighted more towards our own development projects. Bill is an active member of the Urban 
Land Institute (ULI) and serves on the board of Idaho Smart Growth. 
Bill also has served as a Professor in the Department or Urban and Regional Planning at the 
University of Oregon. After moving on to focus on development project planning and 
management, Bill continued to teach part time at the University of Oregon, primarily focusing 
on courses relating to real estate development. 
Clark Development continues to work on a limited basis to assist developers and property 
owners to determine the best use and value potential of property, analyze feasibility of 
development projects, and work through the project planning process. We bring a realistic 
attitude and a great deal of project experience to development projects and related 
assignments. We place great emphasis on the economics of a project and ensuring that they are 
realistic in terms of both the market and development costs. 
EDUCATION 
Bill received a BA degree in economics and history from San Jose State University and an MA 
in Urban and Regional Planning from the University of Oregon. 
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EXAMPLES OF RECENT AND ONGOING PROJECTS 
Hidden Springs 
For the owner of a 9,000 acre ranch in the Boise foothills, Mr. Clark managed the 
development planning for a 1,035 unit mixed planned community project known as Hidden 
Springs. The project began construction in 1998 with the first homes and commercial 
elements completed in the Spring of 1999. The general concept is for development of high 
quality homes in a scenic rural environment. This development is in a highly visible and 
sensitive environmental context, which required careful attention to a variety of regulatory and 
project feasibility issues. Responsibilities have included: management of site planning, 
engineering and entitlements; market analysis and project budgeting; and management of 
construction for commercial and landscape elements. The project has received several 
national awards and has been a spectacular success in the marketplace. It is currently in 
construction with its sixth phase. 
Eagle River 
This is a mixed-use commercial and residential project, with a capacity of up to 1,000,000 
square feet of office, retail, hotel and medical facilities. In a development consulting and 
management role in this ongoing project for the owner, Grossman Company Properties, efforts 
have included: market analysis; management of site planning and engineering; project 
approvals; and a major role in construction management. Site construction began in the early 
2001 and the project is approximately 75 % absorbed with the highest overall lease rates in the 
Treasure Valley. Eagle River is recognized for its high quality design and as probably the 
most successful mixed-use development in Idaho. 
The Jefferson 
This six story, 43 unit residential condominium project in downtown Boise was completed in 
2009. One of the first projects to be built under the new downtown housing code, it represents 
a high level of detail and quality in its exterior and interior design. The Jefferson presently 
has sold about 35% of its units. 
Crescent Rim 
This project of 79 condominium residences located in the exclusive Crescent Rim 
neighborhood overlooking downtown Boise and the foothills, this is a one of a kind location. 
Working with a design team of local and out of area professionals, the aim was to develop a 
site and architectural design that was appropriate to its very design sensitive neighborhood 



























make optimal advantage of the unobstructed views. The project is in under construction and 
scheduled to be ready for occupancy in March, 2011. 
Gibson Family Interests 
For a family with extensive property holdings in the Treasure Valley, Clark Development 
serves as a real estate advisor for near and long term strategies. Emphasis is on positioning of 
properties with respect to land use designations and strategic acquisitions, optimizing value 
and timing of property dispositions, and handling negotiations with potential buyers and joint 
venture partners. 
River Ranch 
For the owners of Brundage Mountain Ski Resort and the largest private property owner in 
central Idaho, the firm has analyzed market characteristics, prepared development concepts, 
and created a development strategy for a 1,500 acre property at the south end of the City of 
McCall. Construction and marketing is underway on the 500 acre, 60 parcel first phase. The 
first homes began construction in the summer of 2008. 
Veltex Building 
Clark Development was the developer of a high quality 60,000 square foot mixed retail and 
office mid-rise building with five unique penthouse residences in downtown Boise. It was 
completed in 2004. Known as the Veltex building for the historic gas station that previously 
occupied the site, it required a particularly careful design in order to be compatible with the 
Old Boise Historic District, within which it is located. It has quickly become a local. landmark 
and has received the Orchid Award from the Idaho State Historical Society. 
EXAMPLES OF PREVIOUS PROJECTS 
A partial listing of some previous projects is presented below. Additional information on these 
projects is available if requested. 
• Blackeagle Business Park, Boise, Idaho 
• The Pines at River Run, a townhouse project in Boise, Idaho 
• Marriott Hotel, Portland, Oregon 
• Port of Seattle Headquarters facility development, Seattle, Washington 
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• Fishermen's Terminal Redevelopment, mixed-use commercial, Seattle, Washington 
• Downtown commercial area plan, Ketchum, Idaho 
• Hewlett-Packard manufacturing facility, Everett, Washington 
• Sea-Tac Airport hotel development, Seattle Washington 
• Bell Street Conference Center, Seattle Washington 
• Central Waterfront Redevelopment, Seattle Washington 
• New State Capitol Campus, State of Alaska 
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HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
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SECOND AFFIDAVIT OF MARY V. 
YORK IN SUPPORT Ol~ lTD'S MOTION 
FOR PARTIAL SUMMARY JUDGMENT 
Mary V. York, being first duly sworn on oath, deposes and states as follows: 
1. I am a partner with the law firm Holland & Hart LLP (Holland & Hart) and 
legal counsel for the above-named Plaintiff, Idaho Transportation Board ("lTD"). I 
submit this Affidavit in support of Plaintiff ITD's Reply Brief in Support of Motion for 
Partial Summary Judgment. 
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2. Attached as Exhibit A is a true and correct copy of pages 1, 2 and 41 of 
the deposition transcript of Terry Little, dated May 13, 2010. 
Further your affiant sayeth naught.
 
DATED this 19th day of May, 2010.
 
SUBSCRIBED and SWORN to before me this ,qAday ofMay, 2010. 
Notary Public for Idaho 
My Commission Expires: . OS/ZJ'ljzo It 
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FOR PARTIAL SUMMARY JUDGMENT - 2 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
THE STATE OF IDAHO, IDAHO 
TRANSPORTATION BOARD, 
Plaintiff, 
vs. Case No. CV OC 0903179 
HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRATION SYSTEMS, 
INC., a Delaware corporation, 
Defendants. 
DEPOSITION OF TERRY LITTLE 
MAY 13, 2010 
REPORTED BY: 
BEVERLY A. BENJAMIN, CSR No. 710, RPR 
Notary Public 
(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
66ge5fcb·43d6-4427-88f1-e899aaddccaa 
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taken on behalf of the Defendant HI Boise, LLC at 
the offices of Greener Burke Shoemaker, 950 w. 
Bannock Street, Suite 900, Boise, Idaho, 
commencing at 9:01 a.m. on May 13, 2010, before 
Beverly A. Benjamin, Certified Shorthand Reporter 
and Notary Public within and for the State of 
Idaho, in the above-entitled matter. 
10 APPEARANCES: 
11 For Plaintiff: 
12 
13 
Holland & Hart, LLP 




101 South Capitol Blvd., 





For Defendant HI Boise, LLC: 
Greener Burke Shoemaker, PA 



































1 The definition of "encroachment" is 
2 there and said to be: "Any authorized or 
3 unauthorized use of highway right-of-way or 
4 easements or the air space immediately above the 
5 highway right-of-way." You would agree with that 
6 definition, as you had earlier testified, a 
7 driveway would be included within the term 
8 "encroachment"? 
9 A. Yes. 
10 MR. TOLLEFSON: Object as to for~ and 
11 misstates prior testimony. 




16 QUESTIONS BY MR. TOLLEFSON: 
17 Q. You are not aware of any plans by ACHD 
18 currently to close the Holiday Inn driveway on 
19 Vista Avenue; correct? 
20 A. That's correct. 
21 MR. TOLLEFSON: No further questions. 
22 (Deposition concluded at 10:14 a.m.) 
23 (Signature requested.) 
24 
25 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT or THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
ORDER GRANTING LEAVE TO 
FILE OVER-LENGTH REPLY 
BRIEF 
Plaintiff Idaho Transportation Board ("ITD") has filed a Motion and Supporting Brief for 
Leave to File Over-length Reply Brief. The Court has reviewed ITD's motion, and finding good 
cause therefor, 
IT IS HEREBY ORDERED that ITD's Motion for Leave to File Over-Length Reply 
Brief, should be, and is hereby GRANTED. 
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IT IS SO ORDERED. 
DATED this,!d~y of_~_~ , 2010. 
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Thomas J. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemakertc.erccnerlaw.com 
tllovd((i~grecnerlaw.c()m 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S NOTICE OF 
OBJECTION AND MOTION 
TO STRIKE 
COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI 
Boise"), by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., and 
hereby objects to and moves this Court for an order striking the following documents recently-
filed by the Plaintiff in this action: 
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a. Affidavit ofR. Britton Colbert; 
b. Affidavit of Bill Clark; 
c. Second Affidavit of Mary V. York; 
d. Supplemental Affidavit of Jason Brinkman; 
e. Supplemental Affidavit of Robert Jacobs. 
Further, HI Boise respectfully requests that this Court also strike any argument based on, 
referring to, or citing any of the above-described documents within Plaintiffs Reply Brief in 
support of its Motion for Partial Summary Judgment. 
The basis for this motion is that Plaintiff is attempting to submit with its Reply Brief a 
significant amount of new facts and evidence by way of affidavit testimony. Plaintiff has made 
no showing that such evidence was not available to it at the time it filed its initial moving papers 
on the motion for partical summary judgment, but has nevertheless attempted to present it to this 
Court in clear violation of the time requirements prescribed by Idaho Rule of Civil Procedure 
56(c) and relevant Idaho case law. For those reasons, HI Boise respectfully requests that this 
Court strike and not consider the new facts and evidence presented with Plaintiffs Reply Brief. 
This Motion is supported by the pleadings and motions previously filed in this case and 
the supporting Memorandum and Affidavit of Counsel, filed concurrently herewith. 
Oral argument is requested. 
DATED THIS zfs} day of May, 2010. 
GREENER BURKE SHOEMAKER P.A 
BLr{Y~ 
Fredric V. Shoemake 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
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company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S MOTION TO 
SHORTEN TIME FOR 
HEARING ON NOTICE OF 
OBJECTION AND MOTION 
TO STRIKE 
COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI 
Boise"), by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., 
hereby moves this Court or an order shortening the time for hearing on Defendanl HI Boise, 
LLC's Notice of Objection and Motion to Strike from that provided for in Idaho Rule of Civil 
DEFENDANT HI BOISE, LLC'S MOTION TO SHORTEN TIME FOR HEARING ON NOTICE 






















Procedure 7(b)(3) so as to allow the hearing to be held prior to the previously scheduled hearing 
on PlaintiffIdaho Transportation Department's Motion for Partial Summary Judgment. 
"The admissibility of the evidence contained in affidavits and depositions in support of or 
in opposition to a motion for summary judgment is a threshold question to be answered before 
applying the liberal construction and reasonable inferences rule to determine whether the 
evidence is sufficient" for a determination on summary judgment. Gem State Ins. Co. v. 
Hutchison, 145 Idaho 10, 13, 175 P.3d 172, 175 (2007). As the concurrently filed Notice of 
Objection and Motion to Strike calls into question the admissibility, timeliness and propriety of 
each of the new and supplemental affidavits filed by Plaintiff, there are threshold questions that 
must be resolved by the Court before a hearing on the Motion for Partial Summary Judgment. 
Due to the late submission of Plaintiff's affidavits, filed with its Reply Memorandum in support 
of its motion and approximately only eight (8) days before the scheduled hearing on the Motion 
for Partial Summary Judgment, the time simply does not exist within which HI Boise could file 
the Notice of Objection and Motion to Strike in conformance with the time-limitations 
prescribed by I.R.C.P. 7(b)(3). Accordingly, HI Boise respectfully requests an order shortening 
time to allow this Court to hear HI Boise's Notice of Objection and Motion to Strike Plaintiff's 
new and supplemental affidavits on the same date and at the same time as the scheduled hearing 
on Plaintiff's Motion for Partial Summary Judgment. 
This Motion is supported by pleadings and motions previously filed with the Court and 
the Affidavit of Counsel filed concurrently herewith. 
Oral argument is requested. 
DEFENDANT HI BOISE, LLC'S MOTION TO SHORTEN TIME FOR HEARING ON NOTICE 
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DATED THIS 0 -- day of May, 2010. 
GREENER BURKE SHOEMAKER P.A. 
By ~ -:s:-y -..=­
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2./~ay ofMay, 2010, a true and correct copy 
of the foregoing was served upon the following: 
MaryV. York D U.S. Mail 
Theodore Tollefson D Facsimile 
Holland & Hart LLP o Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 DE-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant} 
Mortgage Electronic Registration Systems, Inc. o u.s. Mail 
1818 Library Street, Suite 300 D Facsimile 
Reston, VA 90190 D Hand Delivery 
[Defendant} DE-mail 
-rt~ :s-:-¥ ~ 
Fredric V. Shoemaker 
Thomas 1.Lloyd III 
DEFENDANT HI BOISE, LLC'S MOTION TO SHORTEN TIME FOR HEARING ON NOTICE 
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MA)' 2 , 2010 
J. DAVID NAVARRO, Clerk 
ByJ. RANDALL 
[IEPUTY 
Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemakcrvi.ercencrlaw.com 
tllovdG-i)grccllcrl aw.corn 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No. CV OC 0903179 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEF'ENDANT 
HI BOISE, LLC'S MOTION TO 
SHORTEN TIME F'OR 
HEARING AND ITS NOTICE 
OF OBJECTION AND 
MOTION TO STRIKE 
I, Thomas J. Lloyd III, being first duly sworn upon oath, depose and say: 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOnON TO 
SHORTEN TIME FOR HEARING AND ITS NOTICE OF OBJECTION AND MOTION TO 
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I. I am an attorney with the law firm of Greener Burke Shoemaker P.A., and am one of 
the attorneys of record for Defendant HI Boise, LLC ("HI Boise"), in the above-entitled 
proceeding. 
2. I make this Affidavit based on my own personal knowledge and am competent to 
testify to the matters stated herein if called upon to do so. 
3. At approximately 4:50 pm on Wednesday, May 19, 2010, a number of documents, 
totaling approximately 203 pages, were hand-delivered to my office from counsel for Plaintiff, 
Idaho Transportation Board, including: 
a.	 Plaintiff ITD's Reply Brief In Support of its motion for partial summary 
judgment; 
b.	 Affidavit of R. Britton Colbert; 
c.	 Affidavit of Bill Clark; 
d.	 Second Affidavit of Mary V. York; 
e.	 Supplemental Affidavit of Jason Brinkman; 
f.	 Supplemental Affidavit of Robert Jacobs. 
4. With the hearing on Plaintiffs Motion for Partial Summary Judgment scheduled for 
May 27, 2010, there is not enough time for HI Boise to submit the concurrently-filed Notice of 
Objection and Motion to Strike these new and supplemental affidavits in conformance with 
I.R.C.P. 7(b)(3). However, as the Notice of Objection and Motion to Strike presenls questions 
that must be answered prior to the hearing on Plaintiffs Motion for Partial Summary Judgment, 
according to Gem State Insurance Company v. Hutchison, 145 Idaho 10, 175 P.3d 172 (2007), an 
order shortening time for hearing the Notice of Objection and Motion to Strike is both necessary 
and justified. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOnON TO 
SHORTEN TIME FOR HEARING AND ITS NOTICE OF OBJECTION AND MOTION TO 




   



















5. The above-referenced documents submitted by Plaintiffs counsel and expert 
witnesses, on May 19, 2010, largely consisted of information and documents that have never 
been previously disclosed in discovery in this action, and many of which seem to have been 
created for the sole purpose of inclusion with Plaintiff s Reply Brief. 
6. The deposition of Jason Brinkman has already been taken by HI Boise's counsel, on 
March 23, 2010. However, Plaintiff did not previously disclose the subject matter of the 
opinions expressed in Mr. Brinkman's supplemental affidavit, and thus HI Boise has not had a 
full and fair opportunity to depose this expert with respect to the opinions now untimely offered. 
7. The deposition of Robert Jacobs has already been taken by HI Boise's counsel, also 
on March 23, 2010. However, Plaintiff did not previously disclose the subject matter of the 
opinions expressed in Mr. Jacobs's supplemental affidavit, and thus HI Boise has not had a full 
and fair opportunity to depose this expert with respect to the opinions now untimely offered. 
8. The deposition of Terry Little, a portion of which was included as "Exhibit A" to the 
Second Affidavit of Mary V. York, was conducted on May 13,2010, more than two weeks after 
the deadline for submission of and actual submission of HI Boise's Opposition to Plaintiffs 
Motion for Partial Summary Judgment. The excerpt of the transcript supplied by Ms. York 
includes the single question asked by Plaintiffs counsel in that deposition, but excludes the 
entirety of the rest of the deposition transcript. The full transcript includes, inter alia, 
information that substantially expounds upon the single question asked by Plaintiff's counsel, 
and Plaintiff failed to bring that information to the attention of the Court notwithstanding its 
counsel's knowledge that HI Boise would not have the opportunity to do so. The evidence 
offered by Ms. York's affidavit is substantially and prejudicially misleading. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTlrON TO 
SHORTEN TIME FOR HEARING AND ITS NOTICE OF OBJECTION AND MOTION TO 
STRIKE - 3 19106-001 
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9. Plaintiff has made no showing that the information contained in any of its new or 
supplemental affidavits was not previously available to it at the time it filed its original motion 
for partial summary judgment and supporting documentation, on March 2" 2010. Rather, it 
appears as though Plaintiff did not understand or foresee the complexity of the issues it was 
placing before this Court, and for that reason did not present sufficient facts or opinions, or 
otherwise make a sufficient argument in support of its request for partial summary judgment. 
Now, after HI Boise's opposition and only opportunity to respond to the evidence and arguments 
offered by Plaintiff, Plaintiff has included a wealth of new information without any regard for the 
time limits prescribed by Idaho Rule of Civil Procedure 56(c). 
10. At a minimum, Plaintiffs new affidavits fail to present any information to this Court 
that removes or nullifies the genuine issues of material fact raised in HI Boise's Opposition, or 
that otherwise could permit this Court to make a summary determination without hearing all 
evidence at trial, with the sole exception of the deeded easement rights that Plaintiff cannot 
dispute it is disturbing by its roadway project. To the contrary, even if the Court were to 
consider the evidence offered in Plaintiffs untimely submissions, that evidence reveals that there 
are clear factual and evidentiary questions for which both parties ought to be given the 
opportunity to present the entirety of their evidence, and to fairly and fully challenge the 
evidence offered by the opposing party, all at the trial of this matter. 
11. In its Answer and Counterclaim, dated April 13, 2010, the filing of which Plaintiff 
stipulated to, HI Boise has sufficiently pled its allegations and defenses with respect to the loss 
of access to its property that Plaintiffs roadway project will cause in conformance with the 
liberal notice-pleading standards of the state ofIdaho. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION TO 
SHORTEN TIME FOR HEARING AND ITS NOTICE OF OBJECTION AND MOTION TO 
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FURTHER, YOUR AFFIANT SAITH NAUGHT.
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SUBSCRIBED AND SWORN TO BEFORE ME this:Z; day of May, 2010. 
~/~ 
Notary Public for Idaho D ............, Residing at 1lQ;vvtt)0::r:.- .
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AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTlON TO 
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I HEREBY CERTIFY that on the Ld- day of May, 2010, a true and correct copy 







Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 





Boise, ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant] 
Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail 
1818 Library Street, Suite 300 D Facsimile 
Reston, VA 90190 D Hand Delivery 
[Defendant} DE-mail 
Fredric V. Shoemaker 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION TO 
SHORTEN TIME FOR HEARING AND ITS NOTICE OF OBJECTION AND MOTION TO 
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J. DAVInNAVARRO, Clerk 
Ely J. RANDALL 
OEPUW 
Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
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Attorneys for Defendant HI Boise, LLC 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
MEMORANDUM IN SUPPORT 
OF DEFENDANT HI BOISE, 
LLC'S NOTICE OF 
OBJECTION AND MOTION 
TO STRIKE 
COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI 
Boise"), by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., and 
in support of its Notice of Objection and Motion to Strike, submits this memorandum. 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S NOTICE OF OBJECTION 
























INTRODUCTION AND PROCEDURAL BACKGROUND
 
This case arises from an exercise of eminent domain by Plaintiff Idaho Transportation 
Board ("Idaho Department of Transportation" or "lTD"), in an effort to acquire property owned 
by HI Boise, for the purpose of widening the Interstate 84 corridor through Boise, Idaho ("the 
Project"). As a part of the Project, Plaintiff seeks to condemn HI Boise's property abutting Vista 
Avenue near the Vista Avenue Interchange of 1-84. Because the parties could not come to an 
agreement as to the true scope of the eminent domain actions of Plaintiff, nor the necessary fair 
compensation required by the Idaho Constitution, this action was initiated by Plaintiff on 
February 19, 2009, and Plaintiff amended its Complaint on August 6, 2009. On August 13, 
2009, HI Boise filed an Answer to Plaintiffs Amended Complaint, and later Amended its 
Answer and Counterclaim pursuant to a stipulation between the parties on April 13,2010. 
In the interim, Plaintiff filed its pending Motion for Partial Summary Judgment on March 
2, 2010, seeking to summarily adjudicate HI Boise's counterclaims for damages relating to its 
loss of access to its property and the increased noise from the Project. Along with its moving 
papers, Plaintiff filed affidavits of Mary V. York, Jason Brinkman, and Robert Jacobs. Pursuant 
to a scheduling stipulation, a hearing schedule was ordered, setting the deadline for submission 
of HI Boise's opposition to the Plaintiffs motion for April 26, 2010, and the deadline for 
Plaintiffs reply briefing, if any, for May 19,2010. HI Boise filed a timely opposition, including 
affidavits, on April 26, 2010. On May 19,2010, pursuant to the above-noted scheduling order, 
Plaintiff submitted its reply briefing. 
Along with Plaintiffs reply brief, however, it also submitted over 170 pages of new 
affidavit testimony and evidence that was not previously before the Court. The documents 
consist of: 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S NOTICl~ OF OBJECTION 






 .  












a. Affidavit ofR. Britton Colbert; 
b. Affidavit of Bill Clark; 
c. Second Affidavit of Mary V. York; 
d. Supplemental Affidavit of Jason Brinkman; 
e. Supplemental Affidavit of Robert Jacobs. 
At issue in the present Notice of Objection and Motion to Strike, then, is whether Plaintiffs new 
evidence, most if not all of which was not previously disclosed in discovery, should be stricken 
as highly prejudicial, inadmissible, and improperly before the Court for purposes of Plaintiffs 
I.R.C.P. 56 Motion for Partial Summary Judgment. 
LEGAL STANDARD 
The time limitations for supplying affidavit testimony In support of a motion for 
summary judgment are clearly prescribed by I.R.c.P. 56(c): 
Motion for Summary Judgment and Proceedings Thereon. The 
motion, affidavits and supporting brief shall be served at least 
twenty-eight (28) days before the time fixed for the hearing. If the 
adverse party desires to serve opposing affidavits the party must do 
so at least 14 days prior to the date of the hearing. The adverse 
party shall also serve an answering brief at least 14 days prior to 
the date of the hearing. The moving party may thereafter serve a 
reply brief not less than 7 days before the date of the hearing.... 
While I.R.c.P. 56(e) does permit affidavits to be supplemented at the court's discretion, that 
discretion has been limited by judicial decision: "Rule 56(e) does give the trial court discretion 
to allow a party to oppose or supplement an affidavit by further affidavits, however, the time 
limitations set forth in Rule 56(c) still apply unless the court shortens the time for good cause 
shown." Sun Valley Potatoes, Inc. v. Rosholt, Robertson & Tucker, Chtd., 133 Idaho 1,6,981 
P.2d 236, 241 (1999). In Sun Valley Potatoes, a party moving for summary judgment attempted 
to file supplemental affidavits in support of its motion long after the twenty-eight clay deadline 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S NOTICE OF OBJECTION 
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prescribed by the above-cited rule. !d. at 3. Overturning the district court's refusal to enter an 
order striking the untimely affidavits, the Idaho Supreme Court instructed that Rule 56(e)' s 
allowance for supplementation is not without boundaries: 
The problem here is that the Jensen affidavit was not a supplement 
to the earlier factual showing made in support of its motion, but 
rather presented new and different factual information relating to 
the judgmental immunity rule. Moreover, while the Jensen 
affidavit was also filed to oppose information submitted by Sun 
Valley, the information contained in Jensen's affidavit was clearly 
known and available to RR & T prior to filing its motion and the 
record reflects no reason why the affidavit could not have been 
timely filed. 
With the Jensen affidavit in hand, the district judge granted RR & 
T's motion for partial summary judgment noting that Sun Valley 
failed to contradict assertions made in the affidavit. Those 
assertions related to Jensen's personal thought processes as he 
decided whether to challenge or present certain evidence in the 
underlying trial. Because RR & T did not serve the affidavit until 
shortly before the hearing, Sun Valley did not have an opportunity 
to depose Jensen or otherwise contradict his statements and was, 
therefore, prejudiced. 
Because there was no showing of good cause for failing to comply 
with the time limits by RR & T, and clearly Sun Valley was at a 
disadvantage in responding to the summary judgment motion, the 
district judge abused his discretion in considering Jensen's 
affidavit. Therefore, we will not consider Jensen's statements in 
our review ofRR & T's motion for partial summary judgment. 
Id. at 6. On this established Idaho precedent, consideration of the arguments and evidence set 
forth in the new and supplemental affidavits, filed by Plaintiff only days before the hearing on its 
Motion for Partial Summary Judgment, would constitute a prejudicial abuse of discretion. 
ARGUMENT 
The new and supplemental affidavits filed by Plaintiff do not, just as the affidavit in Sun 
Valley Potatoes did not, simply contain "supplemental" information. (Affidavit of Counsel in 
Support of Defendant HI Boise, LLC's Motion to Shorten Time for Hearing and Its Notice of 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S NOTICE OF OBJECTION 
AND MOTION TO STRIKE - 4 19106-001 
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Objection and Motion to Strike ("Counsel Aff."), ~~ 5, 9.) Rather, these affidavits "[present] 
new and different factual information" that was not included, or even touched upon, in Plaintiffs 
initial affidavits. (Counsel Aff., ~~ 5.) Plaintiff has not made any request Dar leave to shorten 
time for filing of affidavits under LR.C.P. 56(c) or (e), and has made no effort to show that good 
cause exists for such a deviation from both the relevant rules and standard practice in the state of 
Idaho. (ld., ~ 9.) 
Although HI Boise has had the opportunity to depose Messrs. Brinkman and Jacobs, each 
of whom have now submitted a "supplemental" Affidavit, it was never disclosed to HI Boise that 
these experts would be offering opinons or submitting evidence relative to the information 
contained in such Affidavits. (Counsel Aff., ~~ 6-7.) Similarly, the Second Affidavit of Ms. 
York includes information that substantially misleads the Court as to the full testimony of Mr. 
Terry Little relative to the future probability of the Ada County Highway District's potential 
closure or further modification of HI Boise's Vista Avenue access point. (Id., ~ 8.1 Since the 
Affidavits of Messrs. Clark and Colbert do not even purport to supplement any earlier affidavits, 
but are admittedly brand new evidence in the Reply Brief, the instructions of Sun Valley Potatoes 
and J.R.C.P. 56(c) mandate that these Affidavits be stricken from the Court's consideration. 
Most importantly, in all of this, is that HI Boise did not offer rebuttal evidence for any 
issues other than that which was put before this Court by Plaintiff in its Motion for Partial 
Summary Judgment: Access and Noise. While it may now be apparent that the question of 
restricted and/or lost access to HI Boise is a far more complex issue than Plaintiff had originally 
perceived, the failure of Plaintiff to so perceive should not relieve Plaintiff of its responsibilities 
and burdens under the Idaho Rules. (Counsel Aff., ~~ 9-10.) Simply put, Plaintiff raised the 
issue of access and HI Boise responded. There is no valid justification for allowing Plaintiff to 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S NOTICE OF OBJECTION 
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supplement its summary judgment evidence at the eleventh hour simply because it did not 
appropriately prepare [or the arguments it intended to submit. 
Finally, in addition to the actual affidavits and evidence contained therewith, HI Boise 
respectfully requests that this Court also strike any argument based on, referring to, or citing any 
of the above-described documents within Plaintiffs Reply Brief in support of its Motion for 
Partial Summary Judgment. 
CONCLUSION 
For the reasons stated herein, HI Boise will suffer an extreme prejudice if Plaintiff is 
permitted to rely upon affidavits that run clearly and profoundly afoul of the relevant Idaho 
Rules of Civil Procedure. Sun Valley Potatoes is the operative authority on this issue, and the 
Idaho Supreme Court was therein unequivocal in its mandate that all affidavit testimony 
available to a party when moving for summary judgment be included with the initial filing, if 
that party intends to preserve its right to rely upon it, with the small exception of testimony that 
truly is "supplemental" to the previous affidavits. In the instant case, Plaintiff has effectively 
attempted to file four new affidavits on issues that it did not originally perceive, in blatant 
violation of the Sun Valley Potatoes, I.R.C.P. 56(c), and I.R.C.P. 56(e) standards. 
DATED THIS Z I~:ay of May, 2010. 
GREENER BURKE SHOEMAKER P.A. 
By --rI::.-- ::t: Lf~ 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
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( '.tI HEREBY CERTIFY that on the ~ day of May, 2010, a true and correct copy 
of the foregoing was served upon the following: 
MaryV. York 
Theodore Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
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Fredric V. Shoemaker, ISB No. 1687 
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GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
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Facsimile: (208) 319-2601 
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Attorneys for Defendant HI Boise, LLC 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF HEARING ON 
DEFENDANT HI BOISE, 
LLC'S MOTION TO 
SHORTEN TIME AND 
NOTICE OF OBJECTION AND 
MOTION TO STRIKE 
PLEASE TAKE NOTICE that Defendant HI Boise, LLC ("HI Boise"), by and through its 
undersigned counsel of record, Greener, Burke, Shoemaker P.A., will bring on for hearing their 
Motion to Shorten Time and Notice ofObjection and Motion to Strike on the 2ih day of May, 
2010, at the hour of 3:30 p.m., or as soon thereafter as the matter may come on for hearing 
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before the Honorable Ronald J. Wilper. The hearing will be held in the Ada County Courthouse 
located at 200 West Front Street, Boise, Idaho. 
"1' I~
DATED THIS _Uf__ day of May, 2010. 
GREENER BURKE SHOEMAKER P.A. 
Brrt:~M~ 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
CERTIFICATE OF SERVICE 
~ ~-r
I HEREBY CERTIFY that on the day of May, 2010, a true and correct copy 
of the foregoing was served upon the following: 
MaryV. York o U.S. Mail
 
Theodore Tollefson o Facsimile
 
Holland & Hart LLP [gJ Hand Deli very
 
101 S. Capitol Blvd., Ste. 1400 DE-mail
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Fredric V. Shoemaker 
Thomas J. Lloyd III 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
ORDER GRANTING 
DEFENDANT HI BOISE, 
LLC'S MOTION TO 
SHORTEN TIME FOR 
HEARING ON ITS NOTICE 
OF OBJECTION AND 
MOTION TO STRIKE 
Defendant HI Boise, LLC, by and through its undersigned counsel of record, Greener, 
Burke, Shoemaker P.A., having come before the Court on a Motion to Shorten Time for a 
hearing on its Notice of Objection and Motion to Strike, and good cause appearing; 
THEREFORE; 
IT IS ORDERED, AND THIS DOES ORDER, that Defendant HI Boise, LLC is allowed 
to shorten the time for hearing on its Notice of Objection and Motion to Strike from that 
provided for in Idaho Rule of Civil Procedure 7(b)(3) so as to allow the hearing to occur prior to 
ORDER GRANTING DEFENDANT HI BOISE, LLC'S MOTION TO SHORTEN TIME FOR 
HEARING ON ITS NOTICE OF OBJECTION AND MOTION TO STRIKE -1 19106-001 
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the hearing on Plaintiff Idaho Transportation Department's Motion for Partial Summary 
Judgment, currently set for M~27, 2010 at 3:30 pm. 
DATED this )- V/{ay of May, 2010. -: 
er - District Judge 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the A 
of the foregoing was served upon the following: 
Mary V. York 
Theodore Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise, ID 83701-2527 
[Attorneys for Plaintiff] 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
[Attorneys for Defendant HI Boise, LLC} 
Mortgage Electronic Registration Systems, Inc.
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Mary V. York (ISB #5020) 
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Special Deputy Attorneys General 
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Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County ofAda ) 
Case No. CV OC 0903179 
AFFIDAVIT OF MARY V. YORK IN 
RESPONSE TO HI BOISE, LLC'S 
NOTICE OF OBJECTION ANn MOTION 
TO STRIKE 
Mary V. York, being first duly sworn on oath, deposes and states as follows: 
1. I am a partner with the law finn of Holland & Hart LLP (Holland & Hart) and 
legal counsel for the above-named Plaintiff, Idaho Transportation Board ("lTD"). I submit this 
Affidavit in response to HI Boise, LLC's Notice of Objection and Motion to Strike. 
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lTD's Motion for Partial Summary Judgment. 
2. On March 2, 2010, lTD filed a Motion for Partial Summary Judgment in which it 
sought to dismiss HI Boise's claim for damages based on the alleged condemnation of access to 
Vista Avenue and its claim for damages based on increased noise from Interstate 84. 
3. lTD's motion was based on the simple and undisputed fact that lTD is not taking 
or limiting HI Boise's access to Vista Avenue as part of the Interstate 84/Vista Interchange 
Project ("the Project"). On the contrary, HI Boise's access will remain a full-movement access; 
the access is not being restricted to right-in/right-out turning movements; no raised median will 
be constructed in the center of Vista Avenue restricting access to or from HI Boise's driveway; 
and no signs or pavement striping will prohibit or restrict full-movement access to or from HI 
Boise's driveway on Vista Avenue. See lTD's Motion for Partial Summary Judgment ("lTD 
Motion") and lTD's Brief in Support of Summary Judgment ("lTD Brief'), at 2,. 7-8, 11-13. 
4. lTD's motion was filed in response to HI Boise's business damage claim dated 
November 2, 2009, which was based on the misconception that lTD was constructing a center-
lane median on Vista Avenue and restricting access between Vista Avenue and HI Boise's 
property. lTD Brief, at 4-9; Brinkman Aff., Ex. C (Mar. 2, 2010) (HI Boise's Second Business 
Damage Claim, at 1-8) (asserting that a left tum from Vista Avenue onto HI Boise's property 
would no longer be permitted as a result of the Project and that the only access to the HI Boise 
property would be from Sunrise Rim Road); see also York Aff., Ex. A (Mar. 2, 2010) (Letter to 
HI Boise's counsel dated Nov. 19, 2009 explaining that HI Boise had misread the Vista 
Interchange Project plans). 
5. In support of its motion, lTD submitted the affidavits of Jason Brinkman, Robert 
Jacobs and Mary York to set forth the undisputed facts relating to the HI Boise driveway on 
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Vista Avenue. The affidavits are fact based and set forth the construction details of the Project.
 
lTD Brief, at 4-9.
 
HI Boise's Request for Additional Time and Rule 56(0 Discovery.
 
6. After lTD filed its summary judgment motion, counsel for HI Boise requested a 
substantial extension of time so that HI Boise could conduct discovery to respond to lTD's 
motion. Additionally, counsel stated HI Boise needed additional time because at least one of its 
experts was out of town and unavailable for some time. Exhibit A (emaiJi correspondence 
between Mr. Fred Shoemaker and Ms. Mary York dated March 2-5,2010). 
7. Initially, counsel for lTD objected to HI Boise's request for additional discovery 
on the grounds that the requested discovery was not relevant. More simply stated, lTD did not 
believe that any amount of discovery could change the simple fact that lTD is not taking or 
restricting any access as part of the Project and HI Boise will have the same: access after the 
Project as it did before. Exhibit A (email correspondence between Fred Shoemaker and Mary 
York dated March 2-5,2010). 
8. Rather than litigate a motion for Rule 56(f) discovery and potentially delay the 
summary judgment hearing even further, lTD ultimately agreed to allow HI Boise additional
 
time to conduct discovery, have its experts review lTD's motion and supporting affidavits,
 
prepare expert affidavits, and prepare and file HI Boise's response brief.
 
Stipulation on Briefing Schedule for Partial Summary Judgment - HI Bois(~'s Statement of
 
Why It Required Additional Discovery. 
9. Over the next two and a half weeks, the parties engaged in intensive negotiations 
over the terms of a stipulation addressing HI Boise's requests for discovery, HI Boise's request 
for additional time to prepare affidavits and briefing, and a briefing schedule for lTD's summary 
judgment motion. 
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10. One of the issues that was central to ITD's willingness to agree to the time 
extension and additional discovery was for HI Boise to clearly define what discovery it felt it 
needed for its summary judgment response and why it believed the discovery was relevant to the 
present action. At the time, HI Boise was seeking discovery of irrelevant information relating to 
prior versions of the Vista Interchange project plans and right-of-way plans-plans that had 
since been revised, were not part of the Vista Interchange Project, and had no bearing on what 
property was being taken as part of the current condemnation action. See Exhibit A ("In regards 
to your request for an extension to request discovery, I am unclear as to what discovery you 
could propound that would tum the present situation from one in which ITD is not taking access 
to a situation where it is taking access. ... Nevertheless, we may be willing to consider an 
extension if you explain what you are looking for that would have any impact on the motion."); 
Exhibit B (ITD will agree to "enter into into a Stipulation that does a couple of things: ... (2) 
identify what documents and information HI Boise is wanting and why that information is 
needed before it can respond to ITD's SJM, ...."). 
11. In response to ITD's repeated requests, HI Boise provided vague, overly broad, 
and at times, incomprehensible responses, which failed to provide a clear indication of why HI 
Boise needed its requested discovery before it could respond to ITD's summaryjudgment. In the 
parties' Stipulation, HI Boise merely identified the discovery it wanted and made the circular 
argument that it needed the discovery to respond to ITD's summary judgment motion because it 
might lead to evidence necessary for its expert to respond to ITD's summary judgment motion. 
Stipulation Re: Briefing Schedule for Partial Summary Judgment ("Stipulation"), at 3 (filed 
March 24, 2010). 
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12. HI Boise also included in the Stipulation that it believed the Vista Interchange 
Project eliminated its prior deeded access and that the Project would "result in the construction 
of a median or other traffic control devices" that would impair HI Boise's access. However, HI 
Boise's statements made no sense because they directly contradicted the indisputable fact that 
lTD was leaving the access open and unrestricted and was not constructing a center-lane median. 
13. Despite lTD's efforts to gain an understanding of how HI Boise believed it was 
being impacted by the Project, it was unclear what theories HI Boise would rely upon to respond 
to lTD's summary judgment motion until it filed its response on April 26, 2010. And HI Boise's 
theories or arguments were certainly not know or understood when lTD filed its summary 
judgment motion on March 2,2010. 
Stipulation on Briefing Schedule for Partial Summary Judgment - Briefing Schedule and 
Rebuttal Affidavits. 
14. Another issue that was central to lTD's agreement to an extension of time and 
additional discovery was the establishment of a structured briefing schedule for the summary 
judgment motion. Counsel for both sides specifically negotiated the timing of the summary 
judgment hearing, HI Boise's responsive affidavits and brief, and lTD's reply affidavits and 
brief. See Exhibit B (email correspondence between Mr. Fred Shoemaker and Ms. Mary York 
dated March 11,2010). 
15. As a result of the parties' negotiations, an agreement was reached that postponed 
the summary judgment hearing for two months, during which time HI Boise: was allowed to 
engage in additional discovery, take depositions, and prepare expert affidavits. Stipulation, at 2­
3. 
16. During the discussions and communications with counsel for HI Boise, it was 
clear that HI Boise intended to submit expert affidavit testimony in response to lTD's summary 
AFFIDAVIT OF MARY V. YORK IN RESPONSE TO HI BOISE, LLC'S NOTICE 














judgment motion. See Exhibit A ("First, one of the experts I will need, Mark Butler, left for 
Connecticut Tuesday and is not due back for a month."). 
17. HI Boise confirmed that it intended to rely on expert affidavit testimony in the 
Stipulation, which stated that HI Boise needed additional discovery because "those documents 
and depositions may lead to evidence necessary for Mr. Butler to evaluate lTD's claim and to 
rebut lTD's motion." Stipulation,,-r 7, see also,-r6(f). 
18. Knowing that the issues on summary judgment would shift from the fact-based 
testimony provided by lTD's affiants to expert-opinion testimony from HI Boise, lTD 
specifically negotiated a provision that would permit lTD to file rebuttal affidavits in response to 
HI Boise's expert affidavits and to provide lTD sufficient time to prepare rebuttal affidavits. See 
Stipulation, ,-r 5. This provision was central to the Stipulation, and was a material part of lTD's 
decision to agree to the terms of the Stipulation. 
19. Thus, the Stipulation specifically permits lTD to file rebuttal affidavits with its 
reply brief. The parties expressly agreed that "lTD's reply brief and rebuttal affidavits shall be 
filed on or before May 19,2010." Id. 
20. On March 26, 2010, the Court issued an Order based on the Stipulation. The 
Order specifically authorizes lTD to file rebuttal affidavits. See Order of March 26, 2010, at ,-r 3 
("lTD's reply brief and rebuttal affidavits shall be filed on or before May 19,2010."). 
21. In accordance with the parties' Stipulation and as authorized by the Court's 
Order, lTD filed and hand-delivered its reply brief and rebuttal affidavits on May 19, 2010. 
lTD's rebuttal affidavits respond directly to the contentions and conclusions set forth in the 
expert affidavits submitted by HI Boise, and refute the misstatements and factual inaccuracies 
contained in the Affidavits of Mr. Mark Butler and Mr. Patrick Dobie. 
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22. Attached as Exhibit A is a true and correct copy of email correspondence with 
Fred Shoemaker dated March 2-5, 2010. 
23. Attached as Exhibit B is a true and correct copy of email correspondence with 
Fred Shoemaker dated March 11,2010. 
24. In order to avoid unnecessary duplication, Exhibits A and B consist of the entire 
series of email communications, rather than a separate exhibit for the initial email and each 
subsequent response. 
DATED this 26th day of May, 2010. 
SUBSCRIBED and SWORN to before me this ireIt day of May, 2010. 
Notary Public for Idaho I 
My Commission Expires: .!:.~'2011 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 26th day of May, 20 I0, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. ~ Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 
Boise, ID 83702 D Facsimile 




Mortgage Electronic Registration Systems, Inc. 1'\71 U S M '1 
I6J .. at
 
1818 Library Street, Suite 300 D Hand Delivered
 
Reston, VA 90190 D Overnight Mail
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Sent: Friday, MarchOS, 20104:57 PM 
To: 'Fred Shoemaker' 
Cc: Karen Crane; ThomasJ. Lloyd III 
Subject: RE: ITOv. HI Boise 
Fred. 
Thankyou for your email and the additional infonnation provided. Of initialnote, I disagreewith your statements 
and conclusions, partlcularly the contention that the additional discovery proposed by HI Boleewill changethe 
fact that no accesshas been taken by ITOas a resultof the Vista Interchange Projector the fact that HI Boisewill 
have the same accessafter the Projectthat it had beforethe Project. 
Nevertheless, we are interested in seeing if there is somemiddleground that can be reached that 
would resolveboth the discoverydisputeand the Rule 56(f)extension without involving the Court. I suggestwe 
talk the first of the week to see if there Is a mutuallyagreeable resolution that can be reached. 
MW 
Mary V. York 
Holland. Hart LLP 
Suite 1400, U.S. Bank Building 
101 S. Capitol Blvd. 
Boise,ID 83702 
Phone (208) 342-5000 
Fax (208) 343-8869 
E-mail: myork@hollandhart.com 
HOLLAND&.HART4111J 
CONFIDENTIALITY NOTICE: Thismessage Is confidential and maybe privileged. If you believe that this emailhas beensent to you 
in error, please reply to the sender thet you received the message in error; then please delete this e-mell. Thank you. 
Disclaimer of Electronic Transaction: This communication doesnotreflectan intention by the senderor the sender's client tel conducta 
transaction or makeany agreement by electronic means. Nothing contained hereinshallconstitute an electronic signature CIra 
contractunderany law. ruleor regulation applicable to electronic transactions. 
From: Fred Shoemaker [mallto:fshoemaker@GreenerLaw.com] 
sent: Thursday, March 04, 2010 4:57 PM 
To: MaryYork 
Cc: Karen Crane; Thomas J. Lloyd 1lI 
Subject: RE: ITO v. HI Boise 
Mary- I find that I cannotpossiblyrespond to the MSJ in the 14 days you've left me. First,one of the experts I will 
need, Mark Butler, left for Connecticut Tuesdayand is not due back for a month. We have plentyof time to hear 
this and other motions, setting asideany otherobjections notedbelow, well beforethe November trial. 
Equallyas important, I need to deposeat least the follOWing Individuals: 
5/24/2010 001045
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Jason Brinkman, the affiant 




The latter two were previously identified and delayed, as you noted, because of Jacobs' surgery. 
Although you take issuewith what Is discoverable, you are incorrect in that view. I am atleast I~ntitled to put the 
evidence that may be favorable beforetheJudge for this motion, and likely for the Jury. Withoutdebating the law 
you cite, even if your interpretation of the law is correct, I am still entitled to presentevidence of whetherthe 
remaining accessIs reasonable. No doubt therewill be a disagreement on that. 
I think I have been very clear on why I believethe evidence of the various iterations of the state's plans would be 
relevantand do not here proposeto state them all, but certainlyif the therewas evidence that ITOknew that 
there would likely be basis to alter and diminish the defendant's accesspost-Project, or that the Project 
warranted that limitation, as was obviously at one time considered and resulted in the plans drawnto that effect, 
but ultimatelyelectednot to proceed with the Projectwith the diminution at this time, and lnstead anticipated or 
knew that the restriction of accesswould follow, that evidence comesin. 
I had held out a reasonable belief that ITOwould recognize its obligation to tum over the discovery I'VI~ sought. 
but the last communication on this issue did not cometill Mondayby your letter of March1. It was for that reason 
and the reason that I believe the parties' resources and the court's timecould be betterspent trying to resolve 
discovery issuesbefore depositions. 
I continueto believe the depositions needto be deferred until the scope of permissible discoveryis resolved. But, 
I am prepared to take these depositions, with Jacopbs and Durham first and on one day. and thereafter, 
Brinkman, Jacobsand Funkhouser. I would propose March18, 19 22 and 23 for dates. Pleaseadvise. 
HI Boise wants to preserve its existing accesson VistaAve. but it will as a matterof fact be restrlcted and limited 
as a resultof the Project. 
Fredric V. Shoemaker ­
GB+S 208.319.2600 I f: 208.319.2601 I e:fshoemaket@greenerlaw.com 
From: Mary York [mailto:MYork@hollandhart.com] 
sent: Wednesday, March 03, 2010 9:33 AM 
To: Fred Shoemaker 
Cc: Karen Crane; Thomas J. Uoyd III 
SUbject: RE: lTD v. HI Boise 
Fred, 
In regards to your request for an extension to request discovery, I am unclear as to what 
discovery you could propound that would turn the present situation from one in which ITO is 
not taking access to a situation where it is taking access. As I have confirmed on several 
occasions, ITO is not constructing a center-lane median and is merely replacing for HI Boise 
the same access and driveway that it had before the Project. The issues presented in ITO's 
summary judgment are issues of law and are not based on any disputed facts. 
Based on our prior communications it appears that you are asking for ITO to restrict HI Boise's 
access. Is that really what HI Boise wants? Doesn't HI Boise want access to Vista? Is HI 
Boise trying to be damaged? If HI Boise truly does not want access on to Vista, please let me 
know. 
Regarding your attempts to schedule depositions, recall that I attempted to obtain deposition 
5124/2010
 001046
  t 
t ,   t 
 
 s 
 m  
 r       ' 
    t        .   t    
    re    i    l    jU  t   
 ,          ll   t   r  
s   t r  ll     t. 
          i e      '   ld  
t        l,  i ly   r    i   t 
 l  l   i       s ·     j t 
                 t, 
 t ly t      j t     ,  I bi3a Ci
    s l  t  s . 
  l       l         () l vl ,
         ll y     h     t 
      i '    t's  l    t i   l e 
ry s r  
 i         il     ry  l; t, 
     t       ,  r  r, 
 s   l   h ,      . sl;t 
   t    s  t  .   l   r    !strl  
 lt  
-
   
l i
S ,  
 




 Ci  1-11 
   ,
 
     
  '   
     
   
 
- Page 3 of4 
dates, but had to work around Bob Jacobs' surgery and the resulting restrictions that the 
procedure put on his ability to travel. Also recall that you were the one that called off the 
depositions. I am happyto follow up to schedule those depositions, but again" I fail to see how 
any information that would come from those depositions will change the fact that no median is 
being constructed and that HI Boisewill be getting the samedriveway and accessthat it had 
previously. 
Nevertheless, we may be willing to consider an extension if you explain what you are looking 
for that would have any impacton the motion. 
MVY 
Mary V. York 
Holland. Hart LLP 
Suite 1400, U.S. Bank Building 
101 S. Capitol Blvd. 
Bolse,lD 83702 
Phone (208) 342-5000 
Fax (208) 343-8869 
E-mail: myork@hollandhart.com 
HOLLAND&HART~IIJ 
CONFIDENTIALITY NOTICE: Thismessaga Is confidential andmaybeprivileged. If youbelieve that thisemailhasbeen senttoyou in 
error, pleasereplyto thesenderthatyou received the message in error; thenplease deletethise-mail. Thankyou. 
Disclaimer of Electronic Transaction: Thiscommunication doesnot reflect anintention by the sender or the sender's clientto condUct a 
transection or makeanyagreement byelectronic means. Nothing contained herein shellconslttute anelectronic slgnatura or a contract 
underanylaw,ruleor regulation applicable to electronic transactions. 
From: FredShoemaker [mailto:fshoemaker@GreenerLaw.a:>m] 
sent: Tuesday, March 02, 2010 3: 16 PM 
To: Mary York 
Cc: Karen Crane; ThomasJ. Lloyd III 
SUbject: lTD v. HI Boise 
Mary- I received your motion for summaryjUdgment to day. I have been trying to scheduledeposltlons since 
January of a numberof your engineerson the issue of accessand will need to take their depositions, perform 
other discoveryand obtain other affadavits essential to respond to the motion. Will you require me to lile a Rule 
56(f) motionto that effect or will you agree to an extension? 
Fredric V. Shoemaker - attorney at law 
GB+S greener burke shoemaker p.a, 
950 w. bannock, suite 900 I boise I idaho 83702 
0: 208.319.1600 I f: 208319.2601 I e: fshoemakel@greenerlaw.com 
CONFIDENTIALITY NOTICE: This e-mail cornmun\(atlon and any attachments may contain confidential and privileged lnfonnatlon for the 
use of the designated recipients named. If you are not the Intended reclptent. you are hereby notified that you hilYereceivedthis 
communication In error and that any review, disclosure, dissemination, distribution or copying of It or Its contents Is prohibited. If you 
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have received this communication In error, please destroy all eoptes of thIs communication and any attachments. Thanl( you. 
5/24/2010
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Mary York 
From: Fred Shoemaker [fshoemaker@GreenerLaw.com] 
Sent: Thursday, March 11,20103:45 PM 
To: Mary York 
Cc: Karen Crane 
SUbJect: RE: ITO v. HI Boise 
Mary- Sorry to be slow responding, but I've been out of the office. I agree what you have outlined. I'll forward 
Mark's email In a minute, but he's gone until April 2. But either May 24 or 26 will work for the hearing. I have a 
hearing in another matter May 27. I'll identify the documentsshortly. 
I won't need to depose Ms. Iverson. 
Fredric V. Shoemaker ,...
 
GB+S 208.319.2600 I f: 208.319.2601 I e: fshoemakel@greenerlaw.com
 
From: Mary York [mailto:MYork@hollandhart.com] 
Sent: Thursday, March 11, 2010 11:44AM 
To: Fred Shoemaker 
Subject: RE: ITO v. HI Boise 
Thank you Fred, Let me know what you hear. 
I just called the Court to see what dates they had availablearound the end of May and was informed that they 
could schedule the SJM on May 24th, 26h, or 27th at 3:30. 
As we discussed earlier today, here is what I proposed: ITOwill agree to vacate the March 31st hearing date 
based on Mark Butler's schedule. The parties will enter into a Stipulation that does a couple of things: (1) set out 
a briefing schedule for the S.IM, (2) Identifywhat documentsand information HI Boise is wanting and why that 
information is needed before it can respond to ITO'sSJM, (3) state that ITOwill provide HI Boise with the 
documents they are looking for and allow for the depositions to go forward, (3) reserve the ri'lht for ITO to 
challenge the admissibility of the documents and information. 
I will begin coordinating the dates for the depositions of Bob Jacobs, Ken Durham, Gary Funkhouserand Jason 
Brinkman and see if they are available on the dates you proposed - March 16, 19 22 and 23. Also, I 
understand that Stanley Engineers has located Sheila Iverson. Do you still want to take her deposition? (Note in 
your prior email, you referenced the following individualsfor deposition -
Jason Brinkman, the affiant 




For clarification, it's Robert (Bob) Jacobs and Ken Durham. I think you may have transposed the names. 
Regards, 
MVY 
Mary V. York 
Holland. Hart LLP 
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101 S. Capitol Blvd. 
Boise, ID 83702 
Phone (208) 342-5000 
Fax (208) 343-8869 
E-mail: myork@hollandhart.com 
HOLLAND&.HART.. ~ 
CONFIDENTIALITY NOTICE: Thismessage Isconfidential endmaybe privileged. If youbelieve that thisemailhasbeensent10 you j,n 
error, pleasereplyto thesenderthatyou received themessage In error; thenplease delate thise-mail. Thenkyou. 
Disclaimer of Electronic Transaction: Thiscommunicetion doesnotreflectan Intention by thasenderor the sender's clientto conduct II 
transection or makeanyagreement byelectronic means. Nothing contained herein shallconstiMe anelectronic signature or a contract 
underany law.ruleor regulation appliceble to electronic transactions. 
From: Fred Shoemaker [mailto:fshoemaker@GreenerLaw.com] 
sent: Thursday, March 11, 2010 10:43AM 
To: Mary York 
Subject: rrn v. HI BoIse 
I left a voice mail for MarkButlerandwill advise youof his return dateas soon as he callsme back. 
Fredric V. Shoemaker '" attorney at law 
GB+S greener burke shoemaker p,a. 
950 w, bannock, suite 900 I boise I idaho 83701 
0: 208.319.2600 I f: 208.319.2601 I e: fshoemaket@greenerlaw.com 
CONFIOENTIAUTY NOTICE: This e-mail communication and any attachments may contain confidential and prlvJl,eged Information for the 
use of the designated recipients named. If you are not the intended recipient, you are hel'1!by notified that you have received this 
communication In error and that any revlew, disclosure. dissemInation, distribution or copying of It or its contents 15 prohibited. If you 
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Mary York 
From: Fred Shoemaker [fshoemaker@GreenerLaw.com] 
Sent: Thursday, March 11,20103:46 PM 
To: MaryYork 
Cc: Karen Crane 
SUbJect: FW: 
Mary-As per my prior email, Butler is backon April 6 (notApril 2). But, I will havesufficient time for tlhe hearing if 
scheduled in late May. 
Fredric V. Shoemaker ­
GB+S 208319.2600 I f: 208.319.2601 I e:fshoemakeJ@greenerlaw.com 
From: MarkButler [mailto:markleebutler@gmail.com] 
sent: Thursday, March 11,2010 1:13 PM 
To: Fred Shoemaker 
Subject: Re: 
april 6 at 8 p.m. 
m 
On Thu~ Mar 11~ 2010 at 12:41 PM, Fred Shoemaker <fshoemaker@greenerlaw.coIIl> wrote: 
Mark-What date are you going to be back to Boise? 
Fredric V. Shoemaker ,.. attorney at law 
GB+S greener burke shoemaker p.a. 
950 w,bannock, suite 900 I boise I idaho 83702 
0: 208319.2600 I f: 208.319.2601 I e:fshoemaker@greenerlaw.com 
CONADENTIAUTY NOTICE: This e-mail ~ommunlcatlon and anyattachments maycontainconfidentialand privileged information for the 
useof thedesignated recipients named. If youare not the intended recipIent, you are herebynotified that you have retel\'ed this 
communication In error aAd that any review, disclosure, dissemination, dIstribution or copylngof It or Its contentsIs prohibited. If you 
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Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
J. O)\vIO N,'WMlri(.), CI<~:i,Boise, Idaho 83701-2527 
9'1 t J1Ul.l',1!,~!:)
Telephone: (208) 342-5000 n:... :~l ,!",:" 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF' THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF lTD'S BIUEF IN 
OPPOSITION TO DEFENDANT'S 
MOTION TO STRIKE AFFIDAVITS 
Plaintiff Idaho Transportation Department ("lTD") files this brief in opposition to 
Defendant HI Boise, LLC's ("HI Boise") motion to strike affidavits, filed May 21,2010. HI 
Boise's motion should be summarily denied because it is contrary to an Order of the Court 
expressly authorizing lTD to submit rebuttal affidavits with its reply brief. The motion is also 
contrary to a signed stipulation filed by the parties that also expressly authorizes lTD to file 
rebuttal affidavits. See Order filed March 26,2010, and Stipulation filed March 24, 2010. 
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I.	 SUMMARY OF GROUNDS FOR DENIAL OF THE MOTION TO STRIKE 
HI Boise's motion should be denied on the following grounds: 
1. lTD's reply affidavits are not untimely or improper. The affidavits were filed in 
accordance with an Order by the Court and a stipulation between the parties. The Court entered 
its Order well in advance of the due dates of both the response filings by HI Boise and the reply 
filings by lTD. Both the stipulation and the Order expressly authorize lTD to submit rebuttal 
affidavits with its reply brief. 
2. lTD's motion for summary judgment is based on the undisputed fact that it is not 
closing or limiting access to the HI Boise driveway on Vista Avenue in any way. In an attempt 
to escape this basic fact, HI Boise responded with a new and previously-undisclosed theory of a 
"non-physical" taking of access. HI Boise supported this new theory with expert affidavits. lTD 
had no notice of this novel theory, despite repeated requests for information, and could not 
anticipate a legal theory that is not found or supported in Idaho case law. 
3. lTD's affidavits filed with its opening brief are fact-based affidavits from 
witnesses directly involved in the design and construction of the Project. In response, HI Boise 
submitted affidavits consisting of expert opinions. lTD could not anticipate HI Boise's 
arguments or the opinions of its experts because (a) the affidavits are calculated to support a 
novel legal theory not found or supported in Idaho case law; (b) HI Boise did not file its 
counterclaim for inverse condemnation until April 12, 2010, over a month after lTD filed its 
summary judgment motion and affidavits on March 2,2010; (c) HI Boise's counterclaim does 
not identify the property being taken or the manner of taking; (d) the expert opinions offered by 
HI Boise, by its own admission, were not/armed until at least a month after lTD filed its motion 
and affidavits on March 2nd; (e) lTD did not learn of the nature or content of the expert opinions 
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offered by HI Boise until ITD received HI Boise's response brief and the Affidavits ofMr. 
Patrick Dobie and Mr. Mark Butler. 
4. The report by Mr. Dobie is based on inaccurate facts, erroneous assumptions, and 
flawed methodologies. Mr. Butler's opinions rely primarily on Mr. Dobie's report (entitled 
"Holiday Inn Boise Traffic Impact Study, 1st Working Draft"). Thus, both the conclusions of 
Mr. Dobie and Mr. Butler are fundamentally flawed. The purpose of the rebuttal affidavits 
submitted by ITD is to address the mistaken facts, assumptions, and conclusions of Mr. Dobie 
and Mr. Butler. ITD's reply affidavits are purely rebuttal to the analysis and conclusions ofMr. 
Dobie and Mr. Butler. 
5. Case law makes clear that a moving party may submit rebuttal affidavits to refute 
evidence and testimony offered by the nonmoving party. This principle is critical where, as 
here, the nonmoving party advances new theories and offers new information with its response 
filings, and particularly where the offered affidavits contain misstatements of fact and flawed 
conclusions. 
II. FACTUAL AND PROCEDURAL BACKGROUND 
The factual and procedural background relevant to HI Boise's motion to strike ITD's 
rebuttal affidavits is set forth in detail in the Affidavit of Mary V. York In Opposition To Motion 
To Strike, filed May 26,2010 (the "May 26 York Aff."). ITD filed its motion for summary 
judgment on March 2,2010. The motion is based on the fact that lTD is not closing or 
restricting HI Boise's driveway on Vista Avenue. HI Boise's access will remain a full 
movement driveway. ITD is not constructing a center median on Vista Avenue, and is not 
otherwise restricting the access by signs, road striping, or barrier. See lTD's Briefin Support of 
Summary Judgment ("ITD Brief'), at 2, 7-8, 11-13. 
PLAINTIFF lTD'S BRIEF IN OPPOSITION TO 
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In support of its motion for summary judgment, lTD submitted the Affidavits of Jason 
Brinkman, Robert Jacobs and Mary York to set forth the undisputed facts relating to the HI 
Boise driveway on Vista Avenue and also to clarify HI Boise's apparent misconception that lTD 
was constructing a center-lane median on Vista Avenue and restricting access between Vista 
Avenue and HI Boise's property. May 26, York Aff., at 2; lTD Brief, at 4-9; Brinkman Aff., Ex. 
C (Mar. 2, 2010) (HI Boise's Second Business Damage Claim, at 1-8) (asserting that a left tum 
from Vista Avenue onto HI Boise's property would no longer be permitted as a result of the 
Project and that the only access to the HI Boise property would be from Sunrise Rim Road); see 
also York Aff., Ex. A (Mar. 2, 2010) (Letter to HI Boise's counsel dated Nov. 19,2009 
explaining that HI Boise had misread the Vista Interchange Project plans). The affidavits are 
fact based and set forth the details ofthe construction of the Project. lTD Brief: at 4-9. 
After lTD filed its summary judgment motion, counsel for HI Boise requested a 
substantial extension oftime so that HI Boise could conduct discovery prior to responding to 
lTD's motion. May 26, York Aff., at 3. Counsel for HI Boise also stated that additional time 
would be needed because at least one of its experts was out of town and unavailable for some 
time. See Ex. A to May 26 York Aff. 
Rather than litigate a motion for Rule 56(f) discovery and potentially delay the summary 
judgment hearing even further, lTD ultimately agreed to allow HI Boise additional time to 
conduct discovery, have its experts review lTD's motion and supporting affidavits, develop 
expert opinions, and prepare and file HI Boise's response brief. May 26, York Aff., at 3-4. 
lTD's agreement was conditioned upon (1) lTD having the right to file rebuttal affidavits in 
response to the expert affidavits to be submitted by HI Boise and (2) HI Boise explaining what 
discovery it needed to respond to lTD's summary judgment motion and the reasons why it 
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needed the requested information. Id., at 3-6; see Stipulation ("lTD's reply brief and rebuttal 
affidavits shall be filed on or before May 19,2010."); May 26 York Aff., at Ex. A ("In regards to 
your request for an extension to request discovery, I am unclear as to what discovery you could 
propound that would tum the present situation from one in which lTD is not taking access to a 
situation where it is taking access ... Nevertheless, we may be willing to consider an extension 
if you explain what you are looking for that would have any impact on the motion."); and Ex. B 
(lTD will agree to "enter into a Stipulation that does a couple of things: ... (2) identify what 
documents and information HI Boise is wanting and why that information is needed before it can 
respond to lTD's SJM"). 
lTD specifically negotiated for the opportunity to file rebuttal affidavits with its reply 
brief due to HI Boise's stated intention that it planned to submit expert opinions in response to 
lTD's summary judgment motion. See Ex. A to May 26 York Aff. (from counsel for HI Boise: 
"First, one ofthe experts I will need, Mark Butler, left for Connecticut Tuesday and is not due 
back for a month."); see Stipulation (confirming HI Boise's intent to rely on expert opinions by 
its statement that it needed additional discovery because "those documents and depositions may 
lead to evidence necessary for Mr. Butler to evaluate lTD's claim and to rebut ITD's motion." 
Stipulation, -,r 7; see also '1 6(f). Knowing that HI Boise planned to rely up on expert affidavit 
testimony and that the issues on summary judgment were going to shift from the fact-based 
affidavits submitted by lTD's affiants to expert opinions from HI Boise, lTD specifically 
negotiated a provision permitting lTD to file rebuttal affidavits in response to HI Boise's expert 
affidavits. May 26 York Aff., at 5; see Stipulation, -,r 5 ("lTD's reply brief and rebuttal 
affidavits shall be filed on or before May 19, 2010."). This provision formed the material part of 
lTD's decision to agree to the terms of the Stipulation. Id. 
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However, while lTD was successful in negotiating its right to file rebuttal affidavits and 
include a provision in the Stipulation, it was not as successful in determining the reasons why HI 
Boise required certain discovery before it could respond to lTD's summary judgment. At the 
time that ITD filed its motion, HI Boise was seeking discovery of irrelevant information relating 
to prior versions of the Vista Interchange Project plans and right-of-way plans--plans that had 
since been revised, were not part of the Vista Interchange Project, and had no bearing on what 
property was being taken as part of the current condemnation action. May 26 York AfT., Ex. A. 
("In regards to your request for an extension to request discovery, I am unclear as to what 
discovery you could propound that would tum the present situation from one in which lTD is not 
taking access to a situation where it is taking access. .. Nevertheless, we may be willing to 
consider an extension if you explain what you are looking for that would have any impact on the 
motion."); and Ex. B (lTD will agree to "enter into a Stipulation that does a couple of things: ... 
(2) identify what documents and information HI Boise is wanting and why that information is 
needed before it can respond to ITD's SJM"). 
In the negotiations with HI Boise over its request for relief under Rule 56(f), lTD made 
repeated efforts to obtain information from HI Boise regarding the basis for its continuing claim 
that access was being condemned. In response to ITD's requests, HI Boise gave only vague, 
generalized, and, at times, incomprehensible responses. Id. at 4. HI Boise's responses failed to 
give any indication of how any discovery HI Boise said it needed was relevant to ITD's motion. 
!d. In the stipulation that was eventually filed with the Court, HI Boise merely identified the 
discovery it wanted and made the circular argument that it needed the discovery in order to 
respond to lTD's summary judgment motion. Id.; see Stipulation Re: Briefing Schedule for 
Partial Summary Judgment ("Stipulation"), at 3 (filed March 24, 2010). 
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HI Boise also made the statement that it believed the Project would "result in the 
construction of a median or other traffic control devices" that in tum would impair HI Boise's 
access. Id. However, HI Boise's statement was directly contradicted by the fact that lTD is not 
constructing a center-lane median or any other traffic control devices restricting the Vista 
Avenue driveway in any way. In fact, in its response brief, HI Boise contends that police powers 
do not apply to the Project because no traffic control devices are being constructed. See HI 
Boise Response Brief, at 22. 
Because of HI Boise's inability or unwillingness to disclose its theory or reasons why it 
required the discovery before it could respond to lTD's motion, lTD did not learn ofBI Boise's 
new theory until it filed its response brief and affidavits on April 26, 2010. Id. at 5. Before that 
time, lTD had no knowledge of this new theory when it filed its motion for summary judgment 
and affidavits on March 2, 2010. Id. Nor could it have anticipated HI Boise's novel theory, 
because lTD has never seen a claim like HI Boise's in a condemnation case before, and no Idaho 
cases have addressed or support a "non-physical" taking of access. Id. 
On March 24, 2010, the parties filed a Stipulation with the Court which gave HI Boise 
nearly two months to conduct discovery, and the opportunity to take depositions, develop expert 
reports, and prepare a response to lTD's motion for summary judgment. Stipulation, at 2-3. The 
Stipulation also authorized lTD the right to file "rebuttal affidavits" with its reply brief. 
Stipulation, ~ 5 ("lTD's reply brief and rebuttal affidavits shall be filed on or before May 19, 
2010.") On March 26, 2010, the Court issued an Order based on the Stipulation. The Order 
specifically authorizes lTD to file rebuttal affidavits. See Order ofMarch 26,2010, at ~ 3 
("lTD's reply brief and rebuttal affidavits shall be filed on or before May 19, 2010."). 
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In accordance with the Court's Order, lTD filed and hand-delivered its reply brief and 
rebuttal affidavits on May 19,2010. lTD's rebuttal affidavits respond directly to the contentions 
and conclusions set forth in the expert affidavits submitted by HI Boise, correcting the 
misstatements of fact and addressing the flawed methodologies and conclusions contained in the 
Affidavits ofMr. Butler and Mr. Dobie. 
III. ITO'S RESPONSE TO MOTION TO STRIKE 
A.	 HI Boise's Motion Should Be Summarily Denied Because It Contradicts The Order 
Of The Court And The Stipulation Of The Parties. 
On March 26,2010, well in advance of the deadlines for both HI Boise's response filings 
and lTD's reply filings, the Court entered an order expressly authorizing lTD to submit rebuttal 
affidavits. See Order ofMarch 26,2010, at 2, ,-r 3 ("LTD's reply brief and rebuttal affidavits shall 
be filed on or before May 19, 2010.") (emphasis added). The Court's Order specifically grants 
lTD leave to file rebuttal affidavits, and satisfies the requirements ofRule 56(e). Under Rule 
56(e), "[t]he court may permit affidavits to be supplemented or opposed by depositions, answers 
to interrogatories, or further affidavits." (emphasis added). 
In a Stipulation executed by the parties and filed with the Court, HI Boise expressly 
stipulated and agreed that lTD could file rebuttal affidavits on or before May 19, 2009. See 
Stipulation, at 2,,-r 5 ("LTD's reply brief and rebuttal affidavits shall be filed on or before May 
19,2010) (emphasis added). It is undisputed that lTD's rebuttal affidavits were filed with the 
Court and hand delivered to counsel for HI Boise on May 19,2010. 
Accordingly, HI Boise's motion to strike the rebuttal affidavits should be summarily 
denied. lTD's rebuttal affidavits are authorized by the Court's Order, and were expressly 
stipulated and agreed to by HI Boise. The right to file rebuttal affidavits was a material term to 
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ITD's agreement to allow HI Boise two months to conduct discovery, develop expert opinions, 
and prepare a response to ITD's motion for summary judgment. 
lTD's affidavits are purely rebuttal to the Affidavits of Mr. Dobie and Mr. Butler. They 
are even structured based on the order and content of the Dobie and Butler Affidavits. 
B.	 Case Law Makes Clear That lTD Has The Right To Submit Affidavits To Rebut A 
Previously Undisclosed Legal Theory And Expert Opinions, Particularly 'Where 
The Opinions Are Based On Misstatements Of Fact And Erroneous Conclusions. 
1. The authority relied on by HI Boise in its Motion to Strike does not apply. 
In support of its motion to strike ITD's rebuttal affidavits, HI Boise relies on Sun Valley 
Potatoes, Inc. v. Rosholt Robertson & Tucker, Chtd., 133 Idaho 1,981 P.2d 236 (1999). That 
case does not apply here. In Sun Valley, the non-moving party submitted an affidavit from the 
president of the company, not expert affidavits based on opinion testimony as HI Boise did. !d. 
at 3, 981 P.2d at 238 (noting name of president of Sun Valley Potatoes), and at 6,981 P.2d at 
241 (noting that affidavit came from company president and describing the factual allegations in 
affidavit). The challenged affidavit did not contradict or refute the factual allegations of the 
affidavit from the company president. !d. at 6 n.2, 981 P.2d at 241 n.2 (describing challenged 
affidavit as offering explanations for actions of the defendant, not contradicting the factual 
contentions within the president's affidavit). 
Unlike the case at hand, the challenged affidavit in Sun Valley was not filed pursuant to 
an order of the court expressly authorizing the submission of rebuttal affidavits. In addition, the 
challenged affidavit was not filed pursuant to a stipulation between the parties. Here, the Court 
entered an Order well in advance of the due dates for the response and reply briefs and affidavits 
of the parties, expressly authorizing ITD to submit rebuttal affidavits. Moreover, in Sun Valley, 
the challenged affidavit was untimely, filed with the court only one day before the hearing. !d. at 
PLAINTIFF lTD'S BRIEF IN OPPOSITION TO 
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3,981 P.2d at 238. Here, the Court set a deadline of May 19,2010 to serve and file rebuttal 
affidavits, and it is undisputed that lTD complied with that deadline. 
The Sun Valley case does not address the situation where, in response to fact-based 
affidavits, the non-moving party submits expert opinion affidavits. Nor does the case address the 
situation where the responsive affidavits contain numerous misstatements of fact and flawed 
conclusions, which must be corrected prior to the Court's review and determination of the 
summary judgment motion. Nor does Sun Valley address the situation where the response briefs 
and affidavits present a new theory for the party's claim, supported by previously undisclosed 
opinions of experts. Accordingly Sun Valley is distinguishable and not applicable to HI Boise's 
motion. 
2.	 Case law makes clear that reply or rebuttal affidavits are necessary and 
proper under the circumstances in this case. 
No reported Idaho decisions address the issue or the circumstances presented in this case. 
Idaho Rule 56(e) and Rule 56(e) of the Federal Rules of Civil Procedure are the same in all 
material respects. Therefore, it is appropriate to look to federal case law under the corresponding 
provisions ofRule 56 of the Federal Rules ofCivil Procedure. See Martin v. Hoblit, 133 Idaho 
372, 376 n.3, 987 P.2d 284, 288 n.3 (1999) (where Idaho rule of civil procedure is identical in all 
material respects to federal rule, Idaho courts will look to federal court rulings for guidance in 
interpreting the rule); Compton v. Compton, 101 Idaho 328, 334 n.1, 612 P.2d 1175, 1181 n.1 
(1980) (same). 
Courts can and should consider affidavits filed with a summary judgment reply brief 
where the reply affidavits respond to matters placed in issue by the opposition brief. Baugh v. 
City ofMilwaukee, 823 F. Supp. 1452, 1456-1457 (E.D. Wis. 1993). Ifa party were not allowed 
to file such reply affidavits it "would allow the party opposing the motion to gain an unfair 
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advantage by submitting issues and evidentiary support that were unforeseen at the time the 
motion was first proffered." ld. (citation omitted). In this case, being unable to overcome the 
fact that lTD is not closing or restricting any access, HI Boise came forward in its response brief 
with an entirely new theory of "non-physical" taking of access, not previously disclosed and not 
found in any case law. In addition, HI Boise submitted affidavits consisting of expert opinions. 
lTD could not anticipate what those opinions would be because the opinions had not been 
formed when lTD filed its motion. Nor could lTD anticipate the factual mistakes, inaccuracies, 
or flawed conclusions in the expert opinions. 
In Beck v. University of Wisconsin Bd. ofRegents, 75 F.3d 1130 (7th Cir. 1996) an 
Americans with Disabilities (ADA) case, the Defendant [the University of Wiseonsin] moved for 
summary judgment, arguing that the University did not know what accommodations were 
necessary and it could only accommodate the plaintiffbased on available information. Id. at 
1134. In response to the University's summary judgment motion, the plaintiff for the first time 
gave detailed allegations in support of her claim. Id. Specifically, the plaintiff alleged for the 
first time that she was 1) moved to a small, isolated and damp file room, 2) the University gave 
her nothing to do, and 3) the University failed to provide her with an adjustable: keyboard. !d. 
With its reply brief, the University filed a new affidavit addressing these allegations. ld. 
The plaintiff argued that the district court should not have considered the affidavit filed with the 
reply brief. Id. The Seventh Circuit Court of Appeals held that it was proper for the district 
court to consider the reply affidavit because it responded to allegations placed at issue for the 
first time in the plaintiffs response to the motion for summary judgment. ld. This is precisely 
the case here. 
PLAINTIFF lTD'S BRIEF IN OPPOSITION TO 
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Other cases are in accord. See Graning v. Sherburne County, 172 F.3d 611, 614 n.2 (8th 
Cir. 1999) (declaring that "affidavits may appropriately be produced with a reply brief when they 
respond to new issues which have arisen during briefing.") (citation omitted); Smith v. Burns 
Clinic Medical Center, P.e., 779 F.2d 1173, 1175 n. 6 (6th Cir. 1985) (court may consider reply 
affidavits if needed to address claims as articulated in the non-moving party's response brief); 
Doolittle v. Structured Investments Co., LLC, 2008 WL 5121591 * 3 (D. Idaho 2008) ("reply 
affidavits that respond only to the opposing party's brief are properly filed with a reply brief') 
(citing Peters v. Lincoln Elec. Co., 285 F.3d 456,477 (6th Cir. 2002)); Tyson v. Oregon 
Anesthesiology Group, 2008 WL 2371420, *16 (D. Or. 2008) (holding that affidavits submitted 
with a reply brief that rebut arguments asserted for the first time by the response to a motion for 
summary judgment do not constitute "new" evidence and are properly considered); Wolotka v. 
School Town ofMunster, 399 F.Supp.2d 885, 901 (N.D. Ind. 2005) ("When the nonmovant 
raises new issues or arguments in response to a summary judgment motion, the movant is 
entitled to respond to those new issues in its reply brief.") (citation omitted); Doebele v. Sprint 
Corp., 168 F.Supp.2d 1247, 1253 (D. Kan. 2001) (denying motion to strike five affidavits filed 
with reply brief, holding that "[w]here the reply affidavit merely responds to matters placed in 
issue by the opposition brief and does not spring upon the opposing party new reasons for the 
entry of summary judgment, reply papers - both briefs and affidavits - may properly address 
those issues.") (citations omitted). 
Courts should also consider evidence submitted with a reply brief if it is directly 
responsive to the arguments raised in the brief in opposition. See Glickman, Inc. v. Home Ins. 
Co., 1994 WL 324554 *1 (D. Kan. 1994). In Glickman, the defendant moved to strike the reply 
affidavits of the plaintiff, arguing that the evidence should have been contained in their initial 
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motion for summary judgment. /d. The court denied the motion to strike, holding that the reply 
affidavits responded to the allegations raised in the defendant's response brief in opposition to 
summary judgment. /d. 
Unlike the Sun Valley case, the above cases are directly on point on the issue raised in HI 
Boise's motion. lTD's affidavits directly respond to and rebut the affidavits of HI Boise. HI 
Boise's affidavits raise new arguments and make new factual allegations. Examples include an 
alleged interference with access based on increased traffic; an alleged interference with left hand 
turning movements caused by stacking from the stoplight at the Vista/Elder Street intersection, 
which intersection is not involved in the Project; and the other contentions rebutted in the 
affidavits submitted by lTD. Under the circumstances in this case, and given the nature ofHI 
Boise's response affidavits and the directly responsive content ofITD's reply affidavits, the 
above cases make clear that the affidavits are properly filed and should be considered. 
C.	 The Inaccuracies And Errors In HI Boise's Affidavits Require A Respom;e. 
Additionally, lTD's reply briefs were appropriate and necessary to correct the myriad of 
misstatements of facts and flawed conclusions contained in the Affidavits of Mr. Dobie and Mr. 
Butler. 
The following is a brief summary of the misstatements of fact and flawed conclusions in 
the Affidavits of Mr. Dobie and Mr. Butler. 
1.	 Access reserved by deed in 1967 is not being taken. 
2.	 Access to the HI Boise property from the Vista Avenue driveway will not be 
impaired by the Project, and the concerns raised by Mr. Dobie regarding impacts on 
left hand turning movements to and from the driveway are conditions that existed 
before the Project. 
PLAINTIFF lTD'S BRIEF IN OPPOSITION TO 
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3.	 Emergency vehicles, buses, and semi-trucks will continue to be able to use the 
driveway on Vista Avenue to enter and exit the HI Boise property. 
4.	 The Vista Avenue driveway will have more than adequate lines of sight after the 
Project. 
5.	 The Vista Avenue driveway meets the applicable code requirements and will not 
have excessive slope. 
6.	 The Project complies with all applicable standards and guidelines for the Vista 
Project. 
7.	 Contrary to the opinions ofMr. Dobie and Mr. Butler, the facts show that ACHD has 
no plan or intention to close or restrict the HI Boise driveway on Vista Avenue. 
8.	 Mr. Dobie's analysis is filled with errors, misapplication of the ITD, ACHD and 
AASHTO standards, and application of non-existent or unidentified standards. 
9.	 The Affidavits of Mr. Dobie and Mr. Butler are fundamentally flawed because they 
are incomplete, preliminary, unsubstantiated, conclusory, speculative, and. not 
supported by proper foundation. 
ITD's reply affidavits served to rebut each of these each of these issues, which were not 
know by lTD at the time it filed its summary judgment motion and which were raised for the first 
time by HI Boise in its responsive pleadings. 
IV. CONCLUSION 
HI Boise's motion should be summarily denied because it is contrary to an Order of the 
Court and a signed stipulation between the parties authorizing lTD to submit rebuttal affidavits. 
The motion should also be denied because lTD could not anticipate the novel theory HI 
Boise has now advanced in an attempt to avoid summary judgment, nor could ITD anticipate 
opinions by experts retained by HI Boise that had not been formed when lTD files its motion and 
initial affidavits. 
Case law does not support striking the affidavits. On the contrary, case law demonstrates 
that the rebuttal affidavits are both necessary and proper to address a new theory of the case and 
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previously undisclosed contentions by HI Boise, and should be considered on summary 
judgment. 
The Affidavits of Mr. Dobie and Mr. Butler are filled with misstatements of facts and 
flawed conclusions. A moving party must be able to respond to such affidavits, otherwise the 
summary judgment process will be rendered meaningless. If allowed, every summary judgment 
motion would be defeated by new theories, new allegations, and misstatements of fact by the 
nonmoving party which the moving party has no opportunity to rebut. 




Special Duty Attorney General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
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STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF lTD'S DISCLOSURE OF 
ADV ANCING EXPERTS 
I. INTRODUCTION 
This case is a condemnation action brought by Plaintiff State of Idaho, ldaho 
Transportation Board ("lTD") to acquire certain real property and two temporary 
construction easements from Defendant HI Boise, LLC ("HI Boise"). The real property 
and temporary construction easements are needed for the lTD proj ect to replace the 
Interstate 84/Vista Avenue interchange (the "Project"). 
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The Court has entered an order bifurcating the trial in this matter into two parts. 
If necessary, the first phase of the trial will be held to determine the scope of the taking 
by lTD. The first phase of the trial is scheduled to begin November 3,2010. In its 
order of August 19, 2009, the Court set a deadline of 150 days prior to November 3, 
2010 for the disclosure of advancing experts. Therefore, ITD makes this disclosure of 
advancing experts in accordance with the order of the Court. 
On June 16, 2009, the parties filed a Stipulation For Possession pursuant to Idaho 
Code § 7-721. On June 17, 2009, the Court entered an Order Of Possession based on 
the stipulation. Based on these filings, the parties have stipulated and the Court has 
ordered that the use for which lTD is acquiring the property and temporary construction 
easements from HI Boise is a use authorized by law, and that the taking is necessary for 
such use. See Stipulation For Possession, at 1, ~ 1 ("Plaintiff is entitled to possession 
of the property described below pursuant to Idaho Code § 7-721."), and Order Of 
Possession, at 2, ~ 2 ("The use for which the real property is sought by Plaintiff is a use 
authorized by law and the taking is necessary for such use."). 
The parties have stipulated to the elements of public use and necessity, and the 
Court has entered an order confirming that these elements have been met. Accordingly, 
lTD's case-in-chief will be limited to evidence explaining the Project and 
demonstrating the location and dimensions of the real property and temporary 
construction easements being acquired from HI Boise. This presentation will consist of 
factual testimony by project engineers and managers. To the extent that the testimony 
of the these witnesses may be deemed to be expert testimony, ITD makes the following 
disclosure of Mr. Jason Brinkman and Mr. Robert Jacobs as advancing expert witnesses 
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in accordance with the scheduling order of August 19,2009 and Rule 26(b)(4) of the 
Idaho Rules of Civil Procedure. 
II. ADVANCING EXPERT: MR. JASON BRINKMAN 
Statement of Testimony: 
The 1-84/Vista Interchange Project, lTD Project No. A009(818) ("the Project") is 
one of the highway projects included in lTD's GARVEE (Grant Anticipation Revenue 
Vehicle Bonds) Transportation Program. The design and right-of-way acquisition for 
the Project was funded by GARVEE bonds and construction is being funded with 
federal funds. Formal design of the Project and the preparation of construction plans 
were performed by engineers with Stanley Consultants under contract with lTD. 
The purpose of the Proj ect is to replace the existing Vista Avenue Interchange on 
1-84. The existing interchange is a Rural Diamond Interchange Design constructed in 
1969. The interchange will be replaced with a Single Point Urban Interchange 
("SPUI"), the first such interchange in Idaho. The new Single Point Urban Interchange 
will provide improved traffic flow with a single traffic light at the center of the 
interchange that controls north-south traffic and converging on- and off-ramp traffic via 
protected left hand turns in each direction. The Proj ect will also widen and improve the 
approaches on Vista Avenue to the new interchange. Construction on the Project began 
in the summer of 2009 and is scheduled to be completed in September 2010. 
As part of the design and right-of-way acquisition process, parcels of property 
bordering the Project were identified and assigned parcel numbers. Parcel No. 105 is 
located adjacent to the Project and is owned by HI Boise. HI Boise owns and operates a 
Holiday Inn on the property. The property is located at the northeast comer of the 
1-84/Vista Avenue Interchange. The property is an irregularly-shaped parcel containing 
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approximately 398,429 square feet (9.1467 acres). The property has frontage on the 
east side of Vista Avenue, with additional frontage on Sunrise Rim Road and West 
Wright Street. 
On the north side of the new Vista Interchange, Vista Avenue is being widened 
to accommodate bike lanes and new, wider sidewalks. lTD needs to acquire a narrow 
strip of land located along the western edge of HI Boise's property bordering Vista 
Avenue in order to construct the new sidewalk. The strip of land is roughly 
rectangular, approximately 7 feet wide and 133 feet long. The total area to be acquired 
for this purpose is approximately 960 square feet (-0.022 acres). This strip of land 
comprises less than 0.25% of the HI Boise property. 
The new sidewalk will be an improvement over the existing sidewalk. The new 
sidewalk will comply fully with the Americans with Disabilities Act ("ADA"),. and will 
have ADA-compliant approaches. All cracks and other imperfections in the existing 
sidewalk will be eliminated. 
lTD also needs two temporary construction easements for the Project. The first 
temporary easement is approximately 2,483 square feet (-0.057 acres) tor the 
reinstallation of HI Boise's driveway on Vista Avenue. The reconstructed driveway 
will meet all applicable standards and guidelines regarding width, slope, and other 
criteria for a commercial driveway. The first temporary easement will also allow lTD 
to relocate and restore HI Boise's landscaping, including irrigation lines, sprinkler 
heads, and decorative block wall adjacent to the existing landscaped portion of the 
HI Boise property. The first temporary easement comprises approximately 0.62% of the 
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HI Boise property. It will terminate upon completion of the work for which the 
easement is needed and will have no impact on the HI Boise property after that time. 
The second temporary construction easement is located along 1-84 and is 
approximately 3,136 square feet (~0.072 acres). This easement is needed for 
construction of a sound wall. The sound wall will be constructed on existing lTD 
right-of-way. It will not be constructed on HI Boise property. The second temporary 
easement comprises approximately 0.79% of the HI Boise property. It will terminate 
upon completion of the work for which the easement is needed and will have no impact 
on the HI Boise property after that time. 
The construction plans for the 1-84/Vista Interchange Project call for 
construction of a sound wall along the southern boundary of the properties bordering 
the north side of 1-84. HI Boise requested that lTD not construct the sound wall along 
the entire length of HI Boise's property. ITD agreed to shorten the sound wall along 
the HI Boise property by 447 feet from the length depicted in the Project construction 
plans. The sound wall will now end near the eastern edge of the developed portion of 
the HI Boise property at Ramp CD Station 2831 +60.3 of 1-84. In exchange for ITD's 
agreement to shorten the sound wall, HI Boise signed a waiver of all damage claims 
based on noise from 1-84. 
The Project's right-of-way and construction plans will be presented to explain 
the Proj ect and the acquisition of property and temporary construction easements from 
HI Boise. The design and the construction plans have been prepared in a manner to 
minimize the impact on the HI Boise property. 
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Data and Other Information Considered in Forming Testimolll: 
Mr. Brinkman has relied on the following data and documents in this matter:
 
Planning documents related to the Project.
 
Environmental Assessment for the Proj ect.
 
Project design, right-of-way, and construction plans.
 
Personal inspection of the site of the Project and the HI Boise property.
 
Analysis and inspection of the existing Vista Avenue Interchange.
 
Analysis of Single Point Urban Interchanges.
 
Applicable federal, state, and local regulations and specifications.
 
Engineering standards and guidelines.
 
Exhibits that May Be Used as a Summary of or Support for TestimCl~: 
Mr. Brinkman may use the following exhibits to summarize, illustrate, or support 
his testimony: 
Planning documents related to the Project.
 
Environmental Assessment for the Proj ect.
 
Project design, right-of-way, and construction plans.
 
Exhibits attached to affidavits of Mr. Brinkman.
 




Aerial photographs, and aerial photographs with superimposed graphics, and
 
engineering drawings and graphics to illustrate the temporary and permanent
 
acquisitions on the HI Boise property.
 
Sound wall waiver signed by HI Boise.
 
Qualifications of Mr. Brinkman: 
Mr. Brinkman is the Manager of the GARVEE Transportation Program for lTD, 
which includes the 1-84/Vista Interchange Project. Mr. Brinkman holds a Bachelor of 
Science degree in Civil Engineering from North Dakota State University. He is 
licensed as a Professional Engineer in the State of Idaho, having particularly qualified 
by examination in Civil Engineering. He has been employed by the Idaho 
Transportation Department in engineering and management positions for over 10 years. 
He has background and professional experience in roadway design, highway 
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construction, traffic engineering, project management, program management, and public 
administration. 
As the GARVEE Program Manager, Mr. Brinkman is responsible for managing 
and administering the planning, design, environmental documentation, contracting, and 
construction of approximately $1 billion of highway projects funded by bond proceeds. 
He manages the lTD GARVEE Office and administers the contract with lTD's 
consultant team, Connecting Idaho Partners ("CIP"), who are providing program 
management services. He reports to the Transportation Board through the lTD Director 
and Deputy Director. He provides liaison with the Federal Highway Administration, 
and he is responsible for communications with the Legislature regarding the GARVEE 
Transportation Program. 
Mr. Brinkman is familiar with and has considerable knowledge of the 1-84/Vista 
Interchange Project. As the head of lTD's GARVEE Transportation Program, he has 
been directly involved in decisions related to the Vista Interchange Project, including 
design, access, noise mitigation, and acquisition. He also has extensive knowledge of 
the Proj ect in relation to the property owned by HI Boise. 
Compensation Paid to Mr. Brinkman: 
Mr. Brinkman is employed by lTD. His only compensation is his regular salary 
paid by lTD. No additional or separate compensation is being paid for his testimony. 
Publications Authored by Mr. Brinkman in the Past Ten Year!: 
None. 
List of Other Cases in Which Mr. Brinkman has Testified as an Exp,ert: 
None. 











   
 
    
   
  
 
III. ADVANCING EXPERT: MR. ROBERT JACOBS
 
Statement of Testimony: 
This case involves the lTD project to replace the Vista Avenue interchange on 
Interstate 84 in Boise, Idaho. The project is known as the 1-84/Vista Interchange 
Project, lTD Project No. A009(818) ("the Project"). lTD needs to acquire a narrow 
strip of property along the western edge of the HI Boise property and two temporary 
construction easements on the HI Boise property in order to construct the Project. 
The existing interchange will be replaced with a single point urban interchange 
("SPUI"). A SPUI is controlled by a single traffic signal located at the center of the 
interchange. Since opposing left turns move simultaneously, the number of signal 
phases is reduced from four, as for a standard intersection, to three, making it more 
efficient. The reconstruction of the Vista Avenue Interchange also increases the 
number of left turn lanes to and from Vista Avenue to the 1-84 ramps from one to two. 
The number of lanes on the off-ramps and the on-ramps are being increased from 
one to two lanes. The off-ramps are being widened to three lanes near Vista Avenue to 
provide two left turn lanes and one right turn lane. The number of through lanes for 
Vista Avenue remain at two in each direction, with a center turn lane, the same: as 
before the reconstruction. The Ada County Highway District ("ACHD") requested that 
a four foot shoulder be provided along the through lanes in both directions on Vista 
Avenue. ACHD also requested that the sidewalk be widened to seven feet. Both of 
these requests are in accordance with ACHD's design standards for Vista Avenue, an 
ACHD facility. Because Vista Avenue had no shoulders before the Project and the 
existing sidewalks were only 4.5 feet wide, Vista Avenue will be widened 
approximately 6.5 feet on each side of the street. 
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In order to complete the Project, ITD needs to acquire a narrow strip of ground 
along the western edge of the HI Boise property in order to widen and improve Vista 
Avenue and install the new, wider sidewalk as directed by ACHD. The HI Boise 
property is designated as Parcell 05 on the Right-of-Way Plans created for the Vista 
Avenue Interchange Project. The width of the strip of property to be acquired from 
HI Boise varies from 5.72 feet, measured perpendicular to the Vista Avenue centerline 
at Station 24+48.34, to 7.52 feet, measured perpendicular to the Vista Avenue 
centerline at Station 25+80.63. The varying width for the required right-of-way is due 
to the existing right-of-way line being a straight line and the new right-of-way line 
being a circular arc parallel to the new Vista Avenue centerline. The parcel being 
acquired for the Vista Avenue right-of-way is approximately 960 square feet or 
0.022 acres. 
The reconstruction of the HI Boise driveway on Vista Avenue requires a 
temporary construction easement to allow the contractor to access the property to 
reconstruct the driveway. The easement encompasses approximately 2,483 square feet 
or 0.057 acres. The temporary construction easement will also be used to replace 
landscaping on the HI Boise property. This temporary construction easement will 
remain in effect until the work for which the easement is needed is complete. After 
completion of the work, the temporary easement will expire and have no further effect. 
During the time when the temporary construction easement is in effect, the contractor 
will coordinate the reconstruction of the driveway with HI Boise to reduce any 
inconvenience. 




    t~
 





 uart~   
 
  






The width of the new driveway is 40 feet. The driveway slopes are less than the 
maximum slopes allowed for a driveway by Boise City. The design elevations will 
allow the new driveway to blend into the existing driveway and parking lot pavement. 
No parking spaces are lost due to the construction of the new driveway. Also, the space 
available for larger vehicles to maneuver in the parking lot has not changed. 
ITD also needs a second temporary construction easement located along 1-84. 
This easement is approximately 3,136 square feet or 0.072 acres, and is needed for 
construction of a sound wall. The sound wall will be constructed on existing lTD right-
of-way, not on HI Boise property. This temporary construction easement will remain in 
effect until the work for which the easement is needed is complete. After completion of 
the work, the temporary easement will expire and have no further effect. 
The Project's right-of-way and construction plans will be presented to explain 
the Project and the acquisition of property and temporary construction easements from 
HI Boise. The design and the construction plans have been prepared in a manner to 
minimize the impact on the HI Boise property. 
Data and Other Information Considered in Forming Testimo[~: 
Mr. Jacobs has relied on the following data and other information in this matter: 
Planning documents related to the Project.
 
Environmental Assessment for the Project.
 
Project design, right-of-way, and construction plans.
 
Personal inspection of the site of the Project and the HI Boise property.
 
Analysis and inspection of the existing Vista Avenue Interchange.
 
Analysis of Single Point Urban Interchanges.
 
Applicable federal, state, and local regulations and specifications.
 
Engineering standards and guidelines.
 
























Exhibits that May Be Used as a Summary of or Support for T'estim<m.Y.: 
Mr. Jacobs may use the following exhibits to summarize, illustrate, or support 
his testimony: 
Planning documents related to the Project.
 
Environmental Assessment for the Project.
 
Project design, right-of-way, and construction plans.
 
Exhibits attached to Affidavits of Mr. Jacobs.
 




Aerial photographs, and aerial photographs with superimposed graphics,
 
engineering drawings and graphics to illustrate the Project, and to illustrate the
 
temporary and permanent acquisitions on the HI Boise property.
 
Qualifications of Mr. Jacobs: 
Mr. Jacobs has a Bachelor of Science in Civil Engineering from Lafayette 
College. He also has a Masters of Science in Civil Engineering from Carnegie-Mellon 
University. He is licensed as a Professional Engineer in the State of Idaho, having been 
qualified by examination in Civil Engineering in Pennsylvania and licensed in Idaho. 
Mr. Jacobs is a member of the following professional societies: American 
Society of Civil Engineers ("ASCE"); Society of American Military Engineers 
("SAME"); and American Society of Highway Engineers ("ASHE"). 
Mr. Jacob's professional experience began in 1968. A copy of his resume is 
attached as Exhibit 1. Mr. Jacobs is employed by Stanley Consultants. He is the Chief 
Transportation Engineer for Stanley Consultants. He joined the firm in 1988. 
Stanley Consultants is a worldwide provider of engineering, environmental and 
construction services. Since 1913, the company has successfully completed more than 
23,000 engagements in all 50 states, U.S. territories, and in 98 countries. Stanley 
Consultants maintains offices in 18 domestic and select internationalloc:ations. 
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Mr. Jacobs' professional experience includes: highway location studies; 
preliminary and final designs of roads, highways, expressways, interchanges, and 
bridges; and computer programming for various structural and highway designs. His 
professional experience also includes liaison with government agencies, monitoring 
project progress, and coordination of technical efforts on a day-to-day basis. He is 
directly involved in highway design and traffic planning particularly as it relates to 
analysis of location options based on traffic demand, alignment, and grade 
requirements, and the location and determination of final alignments. 
Stanley Consultants was selected as the prime engineering consultant for the 
1-84/Vista Interchange Project, Project No. A009(818). The 1-84/Vista Interchange 
Project is one of the highway projects that is part of the GARVEE program 
administered by the Idaho Transportation Department. Mr. Jacobs was personally 
involved in the design of the Proj ect and in the drafting and finalization of design and 
construction plans for the Project. 
Mr. Jacobs is familiar with and has detailed knowledge of the 1-84/Vista 
Interchange Project. He also has extensive and detailed knowledge of the Project as it 
relates to property owned by HI Boise. 
Compensation Paid to Mr. Jacobs: 
Pursuant to the services contract between lTD and Stanley Consultants, 
Mr. Jacobs is being compensated at the hourly rate of $200.00. 
Publications Authored by Mr. Jacobs in the Past Ten Years: 
None. 








   








List of Other Cases in Which Mr. Jacobs has Testified as an Expert: 
Mr. Jacobs has not testified as an expert in any cases. He has testified as a fact 
witness in depositions in prior cases. 
Respectfully submitted this 4th day of June, 2010. 
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ROBERT E. JACOBS, P.E., R.L.S. 
Chief Transportation Engineer 
Education 
Carnegie-Mellon University - M.S., Civil Engineering, 1973. 
Lafayette College - B.S., Civil Engineering, 1968. 
Registration 
Civil Engineering - PA, AZ, CO, FL, IL, NY, UT, ID 
Land Surveying - PA 
Professional Societies 
Member - American Society of Civil Engineers (ASCE) 
Society of American Military Engineers (SAME) 
American Society of Highway Engineers (ASHE) 
Experience Summary 
Professional experience since 1968. Project Manager responsible for overall technical design. budget and 
schedule control, contractor tendering, client liaison, contract administration, issuing change orders, 
evaluating and mitigating claims, preparing reports, and quality control/assurance. 
Professional experience encompasses location studies; preliminary designs of bridges, interchanges, 
expressways, and highways; roadway designs; and computer programming for various structural and 
highway designs. Experience includes liaison with government agencies, monitoring project progress, and 
coordination of technical efforts on a day-to-day basis. Directly involved in traffic planning and highway 
design particularly as it relates to finalizing the alternate alignment and analysis of location options from the 
standpoint of traffic demand, alignment. and grade requirements. 
Extensive experience in design and construction of runways. taxiways, aprons, parking facilities. access 
roads, lighting, and navigational aids. Familiar with FAA design procedures, geometries, drainage, signage, 
lighting, specifications, and construction administration. 
Major projects include the Design Concept Report and final design for the Northern Coastal Highway in 
Jamaica; the location study, the Environmental Assessment, and final design for the I-I O/Superstition 
Freeway T.I.; location study and preliminary design of the Southwest Loop highway in Phoenix, Arizona; 
roadway design of the 1-10/Agua Fria Interchange at 99th Avenue involving design of a freeway-to-freeway 
interchange and lane widening along 1-10; design of several urban expressways and interchanges located in 
Pittsburgh, Pennsylvania; and a location study for a privately-funded diamond interchange in Maricopa 
County including a change of access report prepared and submitted to the Federal Highway Administration. 
IIis airport experience includes work at the Greater Pittsburgh International Airport, Port Meadville Airport, 
Washington County Airport, Clarion County Airport, Altoona-Blair County Airport, New Castle Airport, 
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Biography 
Bob graduated from Lafayette College with a Bachelor of Science in Civil Engineering. lie later completed 
a Masters of Science in Civil Engineering from Carnegie-Mellon University while working full time. He has 
over 40 years of experience in the design and construction of engineering projects. Bob worked for a design 
consultant in many different roles from his initial graduation. For six months, he worked on the design of an 
interstate interchange, including property ownership investigation for RIW acquisition. Bob was asked to 
move to the computer department, where he wrote engineering design and analysis software for roadway, 
bridge and foundation design. While working in this assignment, Bob also was responsible to prepare the 
400+ bridge designs for one of US Steel's design-aide publications for the load factor design of multi-span 
steel bridges. After 9 years developing engineering software, Bob was assigned as Assistant Resident 
Engineer for the construction of Runway IOR-28L and Resident Engineer for the construction of the lighting 
[or Runway IOR-28L at the Greater Pittsburgh International Airport. Bob worked several additional airport 
and roadlbridge construction projects as resident engineer for the next 7 years. After his construction 
experience, Bob returned to the office as a project lead on several freeway interchange projects in western 
Pennsylvania. In 1986, Bob transferred to Phoenix, AZ, and continued to work on major freeway projects 
with complicated interchanges. In 1988, Bob joined Stanley Consultants as a project manager and le:d teams 
for the successful completion of several major freeway projects in the Phoenix area. Bob was also project 
manager of the Northern Jamaica Development Project for Stanley Consultants. He oversaw the design ofa 
major flood control project in Montego Bay and 268 kilometers of roadway rehabilitation along the North 
Coast of Jamaica. Bob provided post design services during the construction phase of those projects, for 
which Stanley Consultants provided construction oversight services. Bob has worked in Utah since 1996 on 
freeway, and urban and rural arterial projects. These projects have included traditional delivery systems as 
well as design-build. In addition to Bob's role as senior project manager, he is also the Chief Transportation 
Engineer for Stanley Consultants, responsible for oversight of the transportation discipline. 
Representative Projects 
Extension of Highway PR-122 from San German to Lajas, and Extension of PR-l66 in San German 
Improvements, Quiftones, Dlez, Silva y Asociados; Puerto Rico Department of Transportation & 
Public Works; San German and Lajas, PR-Principal Transportation Engineer responsible for conceptual 
studies and final design to provide a new four lane divided rural highway between the municipalities of San 
German and Lajas, which is approximately 5 km. In addition, project includes extension of the existing San 
German By-Pass (PR-166) to eastward and westward, approximately 6.2 km. The project includes 
preparation of a Route Location Study and final design of the Preferred Alignment alignment; new 
interchanges; soils investigations; environmental assessment and permitting; archaeological investigations; 
hydrauliclhydrological studies; relocation of utilities; lighting design; traffic analysis; complex highway 
design; access management; traffic control plans; structural design of nine bridges and concrete box culverts; 
and MSE and cantilever retaining walls; preparation of right-of-way plans; and constructability reviews. 
Estimated Construction Cost: $80 million. 
Golden Gate Parkway (CR 886) Improvements; RWA, Inc, (Collier County Transportation 
Engineering and Construction Management Department); Naples, Fl.-Principal Transportation 
Engineer for project that involves the design to widen the existing roadway from two to six lanes. Total 
length of project is approximately 2 miles. The project includes conceptual through final design of a new 
interchange at Airport Pulling Road and Golden Gate Parkway, the first interchange by the County. The 
Project limits are from Airport-Pulling Road (CR 31) to Santa Barbara Boulevard. The work includes 
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relocations, right-of-way acquisition, permitting, structural design, geotechnical investigations, and extensive 
public involvement. The Florida DOT is preparing final design plans for a new interchange at Golden Gate 
Parkway and T-75. With design occurring at various sections of the Golden Gate Parkway projects, extensive 
coordination between the designers. the Florida DOT, the County, and permit agencies is important. 
Helper Interchange Project, Phase I; Utah Department of Transportation; Helper, U'Iv-Projecr 
Manager for Phase I of the Helper Interchange Project that developed the concept plan for future 
improvements to an existing-at-grade intersection. US 6 divides the east and west sections of the Town of 
Helper. Increased traffic on US 6 makes it increasingly difficult for residents to travel from on side to the 
other. School children must cross the US 6 corridor. The project involved organizing a Citizen's Advisory 
Committee to provide input into the design process. Public meetings were held to solicit input and buy-in to 
the project. A value engineering workshop was conducted with participation from local citizens to evaluate 
alternatives developed from comments received at the public meetings. A final recommended alternative was 
developed from the work conducted at the VB workshop. A Concept Plan Report was prepared that 
documented the process used in Phase I of this project. Estimated Construction Cost: $12 million. 
1-15/3300 South Interchange Reconstruction; Utah Department of Transportation; Sallt Lake City, 
UT--Project Manager for part of the 1-15 Reconstruction Project. This project involved the preparation of 
reference documents (preliminary design) for 2.4 km (1.5 miles) of interstate and a new single point urban 
interchange (SPUI). Project involved replacement of the existing 6-lane facility to a 12-lane freeway, 
including two HOV lanes, under traffic. Project included the reconfiguration of the existing conventional 
diamond interchange at 3.300 south street to a Single Point Urban Interchange (SPUl). The project includes 
structural design of dual interstate bridges BR 70172 over the Southern Pacific Railroad, dual interstate 
bridges BR 74-76 at the 3300 South SPUr. and a culvert E 1200 for Mill Creek. All improvements were to be 
completed within the existing right-of-way. 
North Coast Development Project; Ministry of Construction and Planning Institute of Jamaica: 
Kingston, Jamaica-Project Manager for the Design Concept Report, the Environmental Impact Analysis, 
and final design of the Northern Coastal Highway from Negril to Port Antonio (268 km). The project 
included major roadway realignments, reconstruction and overlay of the roadway on existing alignment to 
provide a uniform design speed, adequate sight distance, and other safety improvements throughout [he 
corridor. The design of development roads to bypass larger urban areas was required to improve level of 
service. The project required roadway improvements in urban and rural areas, the construction of new 
bridges, the rehabilitation of existing bridges. other drainage improvements, signing, pavement marking, and 
utility relocations. Right-of-way assistance was also provided to the Ministry. The project was designed in 
metric units. Construction Cost: U.S. $105 million. 
I-I0/Southern Avenue Structures; Arizona Department of Transportation; AZ-Project Manager for 
initial phase of interchange reconstruction involving widening and reconstructing existing 1-10 bridges, 
addition of 3,000 feet of median paving on 1-10, ramp construction and associated drainage, lighting, traffic 
handling, and signing. Construction Cost: $5 million. 
Agua Fria Highway; Arizona Department ofTransportation; Phoenix, AZ-Project Manager fOJ the 
design of three miles of six-lane divided urban freeway. Project included design of four bridges, six large 
multicell box culverts. 4,000' of channel drop structures, energy dissipaters, bank protection" detention 
basins. and 19,000' of 24" to 96" diameter storm drain. Project included design segments of 35th, 43rd, and 
5Jst Avenues. Directed multidisciplinary team of roadway/civil, drainage, structural, electrical, and 
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US-93/SR-68 Port of Entry Value Engineering; Arizona Department of Transportation; Phoenix, AZ-­
Served as the only consultant member on in-house value engineering team to review design concepts for port 
of entry. Included proposed interchange layouts for the connection of US-93 and SR-68. Construction Cost: 
$10 million. 
Crosstown Boulevard; Pennsylvania Department of Transportation; Pittsburgh, PA-Design Engineer 
for the final geometric layout and design for I mile of urban expressway and interchange. 
U.S. Route 19; Pennsylvania Department of Transportation; Pittsburgh, PA-Design Engineer for the 
geometric layout and design of an urban expressway and interchange. 
Southwest Loop; Arizona Department of Transportation; Phoenix, AZ-Project Engineer for the 
Corridor Location Study, Environmental Assessment. and preliminary design of the Southwest Loop 
Highway in Phoenix, Arizona. The total length of this project was 22 miles and involved the preliminary 
design of 2 major freeway-to-freeway interchanges. 12 diamond interchanges. and a railroad crossing. A 
portion of the alignment traversed South Mountain requiring deep rock cuts and aesthetic mitigation. 
Construction Cost: $400 million. 
I-I0/123rd Avenue Jnterchange; Arizona Department of Transportation; Phoenix, AZ-Project 
Manager for the location study of the 123rd Avenue Interchange with 1-10 for a developer. A change-of­
access report was prepared and submitted to the Federal Highway Administration. 
J-IO/Agua Fria Interchange; Arizona Department of Transportation; Phoenix, AZ--Assistant Project 
Manager for the project involving the design of a freeway-to-freeway interchange and lane widenings along 
1-101Agua Fria Interchange at 99th Avenue. The preliminary interchange layout was produced by a CADD 
system. TIle project included grading, paving, drainage, signalization, and signing. 
State Route 27; Pennsylvania Department of Transpertatlon; Meadville, PA-Design Engineer of 
preliminary design for 28.6 miles of highway relocation from Meadvil1e to Titusville, Pennsylvania. 
SR-IOS VE Study (SR-127 to SR-126); Utah Department of Transportation, Complex; , lIT l.JSA­
Project Manager 
SR-66 Bridge Replacement; Utah Department of Transportation, Region 1; , l.JT USA--Project Manager 
This project encompasses a CatEx in preparation for the removal and replacement of a bridge located on SR­
66 over Weber River. This bridge is on the main thoroughfare in Morgan City. Stanley Consultants is 
required to identify and address environmental impacts. purpose and need, stakeholder coordination, and 
documentation. New bridge will include raised sidewalks, two lO-footshoulders, two 12-foot travel lanes, 
l-l-foot median, drainage, and Right-of-Way. 
As part of the reconstruction of the SR66 Bridge over the Weber River at Morgan, Stanley Consultants 
developed design flow rates and water surface elevations for the 10-, 50-, 100- and SOO-year flood events. 
Because of the managed nature of the Weber River, several sources of flood data were evaluated and 
analyzed to develop a range oflikely flows for each return period. We worked closely with the UDOT 
Hydraulics Department to develop final design flow rates that reflected not only the histone data, bUJ: also 
took into consideration the effects of river management practices implemented since the original FEMA 
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Geneva Road Railroad Overpass; Utah Department of Transportation, Region 3; Orem, UT trSA­
Project Manager Stanley Consultants prepared the Categorical Exclusion to construct a grade separation to 
carry Geneva Road over the UPRR mainline near 400 South to Orern, Utah. An EIS was prepared for 
Geneva Road, completed by September 2008. UDOT wanted to expedite the design and construction to 
prepare for reconstruction of 1-15 in Utah County. Geneva Road serves as a parallel route for 1-15 and 
carries a large volume of traffic. The preferred alternative was to take Geneva Road over the UPRR tracks. 
The Geneva Road bridge was designed and constructed for a future seven lane facility, although only two 
lanes with a continuous center turn lane was to be paved in the initial project 
Project also included field survey, environmental document preparation, permitting, geotechnical 
investigation and pavement design, and final plans, specifications and Engineer's Estimate. Accelerated 
bridge construction techniques must be evaluated as part of this project. 
1-15 NOW Ogdcn Wcbcr Expansion IQF; Weber County Constructors;, UT USA--Transportation 
Engineer This design-build project was to alleviate the congestion from Ogden 31st Street interchange 
northward. The interchanges and the roadway design were designed to accommodate the growing traffic 
need. The project included 4 travel lanes in each direction, interchange reconstruction at 31st, 24th, .z Ist, and 
12th Streets and 450 and 2700 North; noise walls along 1-15 in Riverdale, West Haven and Far West; 
aesthetics; ITS and modern up-to-date design and safety standards. Additional work included bridge 
reconstruction, drainage. widening and public involvement. Construction Cost $180 M. 
liS 6 CAT Canyon; Utah Department of Transportation, Region 4 Main Office; , UT USA-Project 
Manager 
SR-77 Value Engineering Study (1-15 to lJS-89); Utah Department of Transportation, Complex; , UT 
tJSA-Project Manager 
SR-68 Design-Build for Utah DOT Regions 2 and 3; Confidential Client; , UT lJSA--Project Manager 
This is an l l-mile suburban road widening project. The former two-lane arrangement, with no shoulders was 
widened to five lanes with full shoulders. Stanley Consultants, as a sub-designer, was responsible for 
Segment 4, the most urban of the four segments. Also provided all the roadway and drainage design, survey 
and right-of-way services, utility coordination, and construction staking for the entire project. 
The roadway and drainage design posed many challenges with frequent driveways and retaining walls, and a 
significant elevation difference between the cast and west sides of the road. These challenges were adeptly 
and efficiently handled by the experienced and well qualified by the team. Even in the fast-paced 
environment of a design-build project, all the deadlines required by the Design-Builder were met. 
Responsible for determining the specific properties impacted by this highway widening, coordination with 
client, field crews and state DOT. Work included the research of all ownership documents, establishing the 
existing right-of-way and property boundaries, calcuJating fee and easement takes, preparing legal 
descriptions and maps for land acquisitions. There were over lRO parcels documented under a very 
aggressive schedule of 15 parcels per week. 
Careful and organized utility coordination on a project of this size is essential. Stanley Consultants was able 
to reduce costs by coordinating with the design team to avoid conflicts or relocations of existing util itics. 
Coordination with each affected utility company was necessary to accomplish each relocation, including 
xxxxx-xxxxx 
001088
 . ., 
e 
   U -
 
    m,  
,   
l     
    . 





e e e .  
 S  
 l   
lb  .  •  .  
l           
  ..   t:  
l  
J V  
t d~' I j plu;
   
 II  l  l
  i   
..:oordi t . jC(:
CLaini ,  
all g{~  
 er'~
l
l. l l   I~stablishin
. J c .  
 I  
  
  D  
l  l    e
l   
-

ROBERT E. JACOBS, P.E., R.L.S. 
Page 6 
obtaining information, scheduling design review inspection approvals and acceptance by both the state DOT 
and the utilities. In this position, Stanley Consultants' civil engineer acted diligently to develop a positive 
working relationship with each utility company by keeping them well informed of construction schedule and 
decision making prospects, as well as changes that may affect their own facilities. 
The design-builder was responsible for determining potential conflicts and utilities and assist in determining 
the ultimate location of the utility facilities to be relocated 
Conducted utility coordination meetings and developed utility easements with 16 different utilities. 
Quantified all the utility conflicts on this project and provided the engineering for utility relocation or 
coordinated with the utility to complete the design requirements of the project. Critical issues included 
scheduling and meeting task goals including relocations to avoid adverse impacts to the schedule, helping the 
utilities and municipalities understand and complete utility betterments for future growth potential and 
assisting state DOT in negotiating, preparing, reviewing, and executing Supplement Utility Agreements, 
Excellence was achieved in this area and praise received both inside and outside of the design-build team for 
our utility coordination management. 
Helper Interchange Post Design Services: Utah Department of Transportation, Richfield District; , UT 
USA-Project Manager 
SR-262, McElmo Bridge; Utah Department of Transportation, Richfield District; , UT USA-Project 
Manager The goal of the SR-262, Over McElmo Creek West of Aneth Project, referred hereafter as the 
McElmo Bridge Project, was to replace the deteriorating SR-262 bridge over McElmo Creek. The project is 
located within the Navajo Reservation near the Four-Comers. 
"joe McElmo Bridge Project was conducted in two phases. Phase I, assessed the feasibility of a Categorical 
Exclusion type environmental document. Since no disqualifying environmental impacts were identified, a 
Categorical Exclusion was prepared to justify the realignment of SR-262 and location of the new bridge. The 
major environmental issues were stream alteration, wetlands, an archeological site, and burial sites. 
Coordination was done with Navajo Nation Archeological Department and Navajo Nation Historic 
Preservation Department. 
Phase II, final design, prepared the plans, specifications, and cost estimate for new structure to replace the 
existing three-span haunched T-beam concrete bridge. The new structure meets current safety and seismic 
design requirements. The existing structure, constructed in the late 1960s, has a low sufficiency rating due to 
narrow shoulders, outdated bridge railings, and scour at the west pier and west abutment. The new structure 
is a steel girder bridge with a single span (ISO feet) that will accommodate two through lanes, as well as an 
acceleration lane and a deceleration lane for an intersection on the west end of the bridge. Stanley 
Consultant') designed about 3,050 feet of approach roadways, 1,900 feet on the west side and 1.150feet on 
the east side, which ties into improvements being evaluated under an EIS prepared by another finn. The 
channel for McElmo Creek was realigned to provide better flow characteristics and armored to protect the 
roadway and abutments from erosion. 
SR-262 was realigned towards the south so that a portion of the new bridge could be constructed while traffic 
remained on the existing structure. The only available detour would have required an additional ten miles of 
travel. The Hovenweep County Road alignment was extended south to connect to the new SR-262 
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included environmental work, right-of-way acquisition, utility relocations, scour/hydraulic analysis of 
McElmo Creek, intersection lighting, public involvement, permitting, and geotechnical work. 
700 East 12300 to 9400 South Value Engineering Study; Utah Department of Transportation, Region 
2; Sandy City and Draper City, UT USA-Transportation Engineer 700 East in Sandy City and Draper 
City, Utah is a mix of two-lane sections interspersed with sections that have been widened to four lanes. This 
principal arterial street is used for commuting traffic, as well as access to local businesses and residential 
areas. The project consisted of making safety and capacity improvements to a 3.5-mile segment of the 
roadway. Several alternatives for a stream crossing and the 12300 South intersection were examined by the 
VE Team. Two of the alternatives were selected and used as a basis for cost comparison for the VE 
proposals. The cost estimate for the stream crossing was approximately $2.75 million and the intersection 
improvements $11.85 million. 
The eight-member VE team was equally divided between Stanley Consultants and Utah Department of 
Transportation personnel. The team generated, evaluated, and ranked 25 ideas; of these, 18 were 
recommended for implementation and 2 were design suggestions. Estimated savings for ind.ividual proposals 
ranged from $10,000 to $1.2 million. 
Examples of proposals included: revising the crest-sag-crest roadway profile on the stream crossing; using a 
shallower arch structure at the stream crossing; reducing the shoulder and sidewalk width; utilizing the 
existing pavement where possible; and substituting chip seal for seal coat. 
Moab Value Engineering Study; Utah Department of Transportation, Richfield Dlstrlct; Moah, UT 
USA-Transportation Engineer This study examined the widening of US 191 to four lanes between State 
Route 279 and State Route 313 in southeastern Utah. The project cost was estimated to range between $19.8 
million and $24.2 million. 
The l3-membcr VE team consisted of Utah Department of Transportation representatives, representatives of 
federal agencies, and Stanley Consultants personnel. The team generated, evaluated, and ranked 25 ideas of 
which 14 were recommended for implementation. Estimated savings from individual proposals ranged from 
S 110.000 to $1.1 million. 
Cost savings were computed on both initial and life-cycle cost basis using an 8 percent interest rate, a 5 
percent inflation rate, and a life of 20 years for pavement of 50 years for bridges. Unit prices from the project 
cost estimate were used. 
SR 6 Safety Study-Accidents/Safety; Utah Department of Transportation, Region 2; 1-15 to Helper, 
ur USA-Project Manager 
This project included the preparation of a safety study and Environmental Impact Statement for 
approximately 127 miles of US 6 between Interstate 15 at Spanish Forks and Interstate 70 near Green River, 
Utah. Stanley Consultants served as a subconsultant to HDR Engineering in the preparation of the SR 6 
Safety Study, which evaluated the accident history of SR 6 from Spanish Fork to Green River to determine 
immediate, short-term, and long-term improvements to make this highway safer. Stanley Consultants was 
responsible for evaluating roadway geometries, roadside hazards and passing zones. Stanley Consultants also 
prepared all the plan sheets for the entire project that presented the accident data, design criteria deficiencies, 
and proposed solutions to these deficiencies. 
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in the preparation of an Environmental Impact Statement for the project area. Stanley Consultants was 
responsible for developing design alternatives for a two-lane roadway with passing lanes and a four-lane 
divided roadway for the portion of SR 6 from the top of Price Canyon to Green River. 61 miles in length. 
Stanley Consultants also developed interchange alternatives at US 191, Consumers Road, and East Price. 
Stanley Consultants evaluated drainage requirements for major culvert crossings in the Soldiers Creek 
watershed and the watershed at the southern end of the project. We prepared preliminary structures designs 
for major structures within our design segment. Construction segments were identified and prioritized to 
assist UDOT in developing a program budget. Cost estimates were prepared for each construction segment. 
Stanley Consultants lead a conceptual VE study to examine the alternatives for US 6 and identify additional 
issues along the project corridor. The study's approach was to involve local stakeholders including local 
agencies and local officials in meetings with the design team. Value engineering techniques were used to 
gather information from the local stakeholders through meetings and issues of importance were identified. 
Later. the VE team met to further develop the issues into proposals with a recommendation to consider the 
proposals in the final EIS. 
The VE team, along with the local stakeholders, generated and evaluated 60 ideas. Of the total proposals, 46 
were recommended for further evaluation in the EIS, 10 were design suggestions, and four were not 
recommended for evaluation. Costs were not considered in this study because the ETS examines the 
proposals on their merit. 
Examples of proposals include: providing grade separated interchanges at US 191 and SR 96; maintaining 
access to Ford Creek for cattle ranchers and recreation users; combining closely spaced intersections ncar 
Ridge Road and 9-Mile Canyon Intersection; combining Bristle Cone and Emma Park intersections; adding 
tum lanes at several intersections; adding parking areas for fisherman access to rivers; providing safety 
turnouts; provide more drains under pavement to reduce erosion at culverts; depressing median barrier and 
slope roadway towards barrier to prevent roadway icing from snow melt; and using draping to increase cut 
slope and reduce rocks falling on roadway. 
1-15 North Initial Project; Utah Department of Transportation, Complex; Salt Lake City & Davis 
County, UT lJSA- The project entailed drainage design [or the addition of one lane in each direction along 
a 12-mi'e corridor of I-Lf and ramp modifications at the 500 North and 500 South Interchanges. Deliverables 
included a Design Study Report; Storm Water Pollution Prevention Plan; permitting; and preparation of 
plans. specifications, and estimates in accordance with Utah Department of Transportation Design Process 
requirements. 
Helper Interchange Value Engineering Study; Utah Department of Transportation, Richfield District; 
Helper City, UT USA-Project Manager for Phase I of the Helper Interchange Project that developed the 
concept plan for future improvements to an existing-at-grade intersection. US 6 divides the east and west 
sections of the Town of Helper. Increased traffic on US 6 makes it increasingly difficult for residents to 
travel from on side to the other. School children must cross the US 6 corridor. The project involved 
organizing a Citizen's Advisory Committee to provide input into the design process. Public meetings were 
held to solicit input and buy-in to the project. A value engineering workshop was conducted with 
participation from local citizens to evaluate alternatives developed from comments received at the public 
meetings. A final recommended alternative was developed from the work conducted at the 'IE workshop. A 
Concept Plan Report was prepared that documented the process used in Phase 1 of this project Estimated 
Construction Cost: $12 million. 
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Street. This study closely coordinated the development of these alternatives with the community and city 
leaders using an effective public involvement program. The study examined reconstructing US-6 in the area 
of the interchange from two lanes to four lanes, providing a new overpass, and also providing new pedestrian 
tunnels under US-6. Many conflicting factors were successfulIy balanced to achieve an outstanding concept 
which has been used as a case study for context sensitive solutions. The preferred concept successfulIy 
addressed solutions to widening a heavily traveled roadway within limited right of way along with mitigating 
impacts to adjacent businesses, residences, pedestrian trails, and river. 
As part of a major highway improvement project Stanley Consultants provided design and construction 
observation services for 3,580 feet of 24-inch steel water line, 4,825 feet of 20-inch steel water line, 3,190 
feet of 12-inch sanitary sewer, and appurtenances. The utilities were relocated to facilitate construct! on of the 
interchange. Stanley Consultants provided coordination between UDOT, Price City, Price River Water 
Improvement District (PR WID), and Helper City; and assisted in obtaining construction approval from the 
Division of Drinking Water. 
Railroad Bridge Replacement, US 6 RR Bridge 0.5 Mile East of Moark; Utah Department of 
Transportation, Region 3; Spanish Fork, UT USA-Project Manager for the replacement of a structurally 
deficient bridge over a UPRR spur that serves the Ensign-Bickford Co. The project involves evaluation of 
strucrure alternatives and preparation of construction plans for the new structure and a detour roadway to be 
used during construction. The UPRR track has a large skew with respect to US 6. The spur track could not be 
closed during construction due to the critical nature of deliveries to Ensign-Bickford. Coordination with 
UPRR was critical for this project. Design partnering techniques were used to provide buy-in by all affected 
parties. Estimated Construction Cost: $ 1.5 million. 
Replacement of the structurally-deficient US 6 bridge over a UPRR spur that serves the Ensign-Bickford 
Company. 
Early during project development, a highway traffic detour was envisioned on the east side ofU8-6. A detour 
was undesirable, however, for numerous reasons: northerly topographic constraints against detour 
construction (rock excavation), safety considerations for the high percentage of truck traffic (approach grade 
and sight distance). daily highway traffic shut down for UPRR spur traffic (at-grade crossing conflict), and 
high detour cost and throw-away. The spur could not be closed during construction due to the critical nature 
of deliveries to Ensign-Bickford. 
Several unique design considerations were incorporated into the final design of the 55-degr(~ skew concrete 
rigid frame to facilitate uninterrupted highway and railroad traffic, without significant detour/realignment or 
disturbance to the existing bridge and foundations. The rigid frame was designed to be built in two stages 
including a 55-degree skew construction joint, allowing traffic 10 remain on the existing three-span bridge 
during Phase I. It accommodates the current two-lane highway section and the future ultimate five-lane 
highway section. A temporary (remain-in-place) retaining wall of reinforced earth facilitated construction of 
Phase I structure and roadway embankment. US-6 traffic was shifted slightly to the completed Phase: 1 
portion. The existing bridge was demolished, and construction of Phase 2 structure and roadway 
embankment was completed. US-6 traffic was restored to the US-6 centerline. 
Coordination with UPRR was critical for this project. Estimated Construction Cost: $1.5 million. 
1-15South Utah Count)' Line to 10600 South; Utah Department of Transportation, Region 3; Salt 
Lake County, lIT USA--Project Manager for project that includes preparation ofan Environmental Study 
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The project limits cross Utah DOT regional boundaries and requires coordination with both regions. Work 
included in this project is the development of alternatives to be considered for the Environmental Study, 
public and agency involvement, preparation of a noise report, development of project website, a public 
hearing, and preparation of the draft and final Environmental Study. The project team must interface with 
two other projects that arc ongoing within the project limits. 
The 1-15, Utah County Line to 10600 South, Project will alleviate congestion on 1-15 that was occurring due 
to the 1-15 Reconstruction Project, which widened 1-15 from three lanes to five lanes in each direction north 
of 10600 South. Additional lane capacity was needed in both directions to meet the growing traffic demand. 
The first phase of this two phase project prepared the Environmental Study for the state-funded project. 
Twenty-two alternatives, including reversible lanes, were evaluated using a matrix with weighted project 
criteria. Two public hearings were held because the project was located in two counties. The NEPA-· 
compliant Environmental Study was completed without any significant comment. 
Stanley Consultants prepared the final design for the selected alternative in six months from the design 
notice-to-proceed to bid advertisement. The final design included pavement widening from three Janes to five 
in most locations with some of the widening occurring in the median and the remainder on the outside of the 
existing pavement. UDOT required the new lane locations to correspond to existing lane locations so the 
concrete pavement joints followed the lane lines. Where transitions across joint lines had to be made to 
accommodate the median that varied from 40 feet to 64 feet, Stanley Consultants used an asphaltic bonded 
wearing course. The project also included modifying the existing drainage system to contain increased runoff 
within the right-of-way by using detention basins, widening of two existing bridges and the construction of 
retaining walls to keep all improvements inside the existing right-of-way. The signing within the project area 
was completely replaced with signing meeting current MUTCD and UDOT standards. 
Stanley Consultants completed the design of this $37 million project within six months of notice to proceed 
for the design phase. We incorporated an innovative review process with UDOT's cooperation to reduce the 
review time and begin incorporating review comments prior to completion of the review. Innovative' bidding 
was also used for the project to provide incentives for the contractors to finish the major construction items 
in the 2004 construction season. 
2700 North, 1-15 to Washington Boulevard Value Engineering Study; Utah Department or 
Transportation, Region 1; Ogden, UT USA-Roadway Designer This study examined the widening of 
approximately 1.2 miles of an existing two-lane roadway to four lanes plus medians and shoulders/rum lanes. 
The study also examined the proposed new construction ofa 1.7-mile four-lane extension between US Route 
89 and Washington Boulevard. The roadway is classified as an urban major arterial. The estimated cost for 
the roadway construction was $11 million. 
Personnel with Stanley Consultants and the Utah Department of Transportation were combined to form the 
eight-member Value Engineering Team. The Team generated, evaluated, and ranked 20 ideas; of these, 17 
were recommended for implementation and 3 were design suggestions. Estimated savings for individual 
proposals range from $33,000 to $890,000. 
Examples of proposals include: reducing the median width while maintaining Utah DOT standards, :requiring 
the developers to provide sidewalks in undeveloped areas, revising the profile to reduce excavation costs, 
using cement or lime treated roadbed to reduce the granular borrow, matching pipe class to 'the existing soil 
conditions, use geogrid to reduce granular borrow thickness. modifying dense-graded mix design to eliminate 
open grade surface course, substituting sidewalk for stamped concrete, and substituting discontinuous 
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chip seal for the open graded surface course. These proposals were found to have an estimated S1.8 and $2.5 
million life cycle cost savings with an initial cost saving of $48,000 for the slurry scal or an initial cost 
increase with the high quality chip seal proposals. 
SR 24 South Lyman to East Bicknell Value Engineering Study; Utah Department of Transportation, 
Richfield District; Between Lyman & Bicknell, UT USA-Project Principal for the reconstruction project 
including approximately 5 miles ofSR-24 between Lyman and Bicknell, Utah. The Concept Design was 
completed by the Utah Department of Transportation and the projects cost is estimated to be $8 million. The 
VE team generated. evaluated, and ranked 26 ideas. Of the total proposals. 14 were recommended for 
implementation, 4 were design suggestions, and 8 were not recommended for implementation. Estimated 
savings for individual proposals ranged from $13,000 to $370,000. Examples of proposals included: adding 
fence and animal crossing, designing the vertical alignment for passing sight distance rather than stopping 
sight distance, adding a bridge to enhance drainage, and completing a geotechnical investigation to determine 
the cause of localized subsoil instability. 
This project included the reconstruction of approximately 5 miles of SR-24 between Lyman and Bicknell, 
Utah. The Concept Design was completed by the Utah Department of Transportation and the projects cost 
was estimated to be over $8 million. 
An eleven member VE team was comprised of members of Stanley Consultants, Utah DOT, and the mayor 
of Bicknell. The VE team generated, evaluated, and ranked 26 ideas. Of the total proposals, 14 were 
recommended for implementation, four were design suggestions, and eight were not recommended lor 
implementation. Estimated savings for individual proposals range from $13,000 to $370,000. 
The greatest opportunity for savings identified by the VE team was in the categories of shoulders and 
pavement sections. Examples of proposals include: obtaining a design exception to build a 4-foot shoulder, 
reducing the hot mixed asphalt from 6 inches to 4 inches for the shoulders, eliminating the rumble strip, 
minimizing the fill at the Bicknell curve by reducing the superelevation, and pulverizing the: existing 
pavement and allowing the contractor to usc for granular base or fill. 
Additionally, the VE team generated value added suggestions to thc project. Examples of proposals include: 
adding fence and animal crossing, designing the vertical alignment for passing sight distance rather than 
stopping sight distance, adding a bridge to enhance drainage, and completing a geotechnical investigation to 
determine the cause of localized subsoil instability. 
Two Bridges, SR 89 Logan Canyon Value Engineering Study; Utah Department of Transportation, 
Complex; Logan Canyon, UT USA--Project Principal This project included the replacement of two bridge 
structures and roadway reconstruction to accommodate the new structures. The concept design was 
completed by the Utah DOT. Due to access and construction issues. either widening or a new alignment was 
proposed at each bridge. The project's cost was estimated to be $4.3 million. Three members of Stanley 
Consultants and three members of Utah DOT formed the VE team which generated, evaluated, and ranked 
34 ideas. Of these ideas, 24 were recommended for implementation and six were design suggestions .. 
Examples of proposals include: reducing the centerline shift by building two-lane structure 10 the n011h, 
using a three-span prestressed concrete girder bridge, using ajointless bridge, shifting the project roadway 
point of beginning to the cast, using 1-112 inches hot mixed self-sealing asphalt instead of plant mix and 
using chip seal instead of plant mix. 
The VE team also suggested cost increase proposals that added value to the project ranging :fromall 
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parapets, widening the bridge from 56 feet 10 64 feet to accommodate future traffic lanes, and providing 
sufficient space in the typical section along the left side for future trail system. 
1~84, Mountain Green to Morgan Value Engineering Study; Utah Department of Transportation, 
Complex; Mountain Green and Morgan, UT USA-Project Manager This project included the 
rehabilitation of the 1-84 pavement from RP 92.32 to RP 102.2, a distance of about 10 miles. The pavement 
was deteriorated and needed to be replaced within the next year. Two box culverts replaced one existing box 
culvert at Dry Creek in order to address hydraulic deficiencies and maintenance problems caused by debris 
and icc. The rest area on westbound 1-84 was maintained with the ramps and parking area being resurfaced. 
The project's cost was estimated to be $25 million. 
The seven member VE team consisting of members of Stanley Consultants and Utah DOT generated, 
evaluated, and ranked 23 ideas. Of the total proposals, seven were recommended for implementation, three 
were design suggestions, and two were not recommended for implementation. Estimated savings from 
individual proposals ranged from $340 to $4.8 million. The VE team found the greatest opportunity for 
savings in the categories of pavement structural section and drainage. 
Examples of proposals include: using Type G or Type Ir attcnuators in place of Type F attenuators, using 
Utah DOT-furnished barrier instead of contractor-furnished barrier for traffic control, using a three-sided 
precast bridge in place of a two-cell box culvert to reduce debris catchment, and using a 2-year construction 
duration rather than a l-year duration to reduce increased labor costs. 
1-15 Corridor Reconstruction; Utah Department of Transportation, Complex; Salt Lake City, UT 
USA--Project Manager for part or the 1-15 Reconstruction Project. This project involved the preparation of 
reference documents (preliminary design) for 2.4 km (1.5 miles) of interstate and a new single point urban 
interchange (SPUJ). Project involved replacement of the existing 6-lane facility to a 12-lane freeway, 
including two HOV lanes, under traffic. Project included the reconfiguration of the existing conventional 
diamond interchange at 3,300 south street to a Single Point Urban Interchange (SPUI). The project includes 
structural design of dual interstate bridges BR 70/72 over the Southern Pacific Railroad, dual interstate 
bridges BR 74-76 at the 3300 South SPUl, and a culvert E 1200 for Mill Creek. All improvements were to be 
completed within the existing right-or-way. 
Project involved the reconstruction of the existing 2.4 km, 6-lane divided freeway to a 12-lane freeway. 
including 2 HOV lanes, under traffic. Project included the reconfiguration of the existing conventional 
diamond interchange at 3300 South Street to a Single Point Urban Interchange (SPUI). Performed 
preliminary design for 2.4 km of interstate and the new SPUI. Project includes structural design of dual 
interstate bridges BR-70172 over the Southern Pacific Railroad, dual interstate bridges BR-74/76 at the 3300 
South SPUI, and a culvert E-1200 for Mill Creek. Services included the development of typical cross 
sections: preliminary intersection design; retaining wall, sound wall, and concrete barrier layouts; and 
estimate of quantities. All improvements were to becompleted within the existing right-of-way. 
Part of the I-IS Reconstruction Project, this project involved the preparation of reference documents 
(preliminary design) for 2.4 km (1.5 miles) of interstate and a new single point urban interchange (SPUr). 
The project includes structural design of dual interstate bridges BR-70/72 over the Southern Pacific Railroad, 
dual interstate bridges BR-74176 at the 3300 South SPUI, and a culvert E-1200 for Mill Creek. 
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Land Acquisition Study; Inter-American Development Bank; , Jamaica-Project Manager Provided 
support to the Government of Jamaica in identifying the land that was affected by a proposed 168-mile 
roadway along the north coast of Jamaica. Established first noted electronic database for inventory of the 
lands which were acquired for the 16S-mile road project and the cost estimate for the acquisition. Database 
contained information for over 3,000 parcels and was used to invoke the Land Acquisition Act of 1947 in 
order to obtain government control of the land for construction. 
Pima Freeway Design; Arizona Department or Transportation; , AZ USA--Project Manager Stanley 
Consultants as prime consultant, has been involved with the design of the Phase A interim roadway 
improvements along the Pima Freeway from 56th Street to Scottsdale Road. Stanley Consultants initial 
efforts included development of the Phase B ultimate freeway design for this segment to 30% level. As part 
of this initial effort, a preliminary design was prepared for a full diamond interchange at 64th Street. The 
ultimate design was then "scaled back" to build portions of the ultimate facility to serve as an interim 
roadway connection between 56h Street to Scottsdale Road. The Phase A Design at 60% level consists of 
four-lane divided roadway project with 17 multiple celled box culverts designed in Metric units. The 
construction cost is approximately $12.8 million. 
Campus Street Improvements; Colorado State University; Ft. Collins, CO USA-Project Manager for 
the design and construction administration of a campus pavement rehabilitation program. The project 
included reconstruction of several campus streets and a parking lot at the Veterinary Teaching Hospital. A 
rehabilitation program was defined based on FWD test reports and geotechnical exploration. Pavements 
consisted of both asphaltic concrete and portland cement concrete. Work on the selected streets had to be 
coordinated with the University to provide the least disruption to their summer programs and the city bus 
routes which serve the campus. Construction administration and observation services were provided during 
the construction phase of the project. Construction Cost: $775.000. 
Phase I provided evaluation, design. and construction administration services for the repair or replacement of 
deteriorated asphalt streets on campus. Work covered 32 separate street sections totaling approximately 4.76 
miles. Stanley Consultants conducted a visual study of existing conditions: supervised geotechnical testing; 
updated existing mapping; prioritized necessary repairs; prepared plan/profile sheets; developed intersection 
staking plans; prepared cost estimates and construction documents; provided construction administration and 
observation; and prepared record drawings, 
Prepared master plan and cost estimate for all streets designated in the study. An implementation plan was
 
prepared to meet the proposed budget over two fiscal years. Field surveys were conducted for streets in the
 
implementation plan to determine gutter elevations to which pavement elevations had to be matched. Surveys
 
also identified areas of curb and gutter which needed to be replaced as part of the project. Coordinated the
 
proposed construction schedule with the City ofFt. Col1ins bus routes through campus, summer activities on
 
the campus, and other construction projects occurring on campus and within the project limits. Plans,
 
specifications, and bidding documents were also prepared for the project.
 
Relocation ofllighway PR-I09 ; Puerto Rico Department of Transportation & Public Works; Anasco,
 
PR Puerto Rico-Lead Transportation Engineer responsible for conceptual studies and final design to
 
provide a new access to downtown A&ntilde;asco. The project includes a new roadway with an embankment
 
in fill through the wetlands; a new single point interchange at Highway PR-2; auxiliary lanes along PR-2;
 
several new bridges and box culverts; and an extension of the new road to connect with Highway PR- I 15.
 
Construction Cost: $61 million.
 
The present roads going into and out of the Ci ty of A&ntilde;asco are deficient in traffic capacity due to
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worsening on traffic conditions due to a significant amount of existing and proposed industrial, commercial, 
and residential projects within the municipality limits, particularly in the area enclosed by roads PR··115, PR­
402, PR-405, and PR-109. 
Existing access from PR·2, the main highway in the area that connects A&l1tilde;asco with the two nearest 
major cities (Mayag&uuml;ez and Aguadilla), consists ofPR-402 and PR-I 09. PR-I 09 lies within Flood 
Zone I, and is subject to flooding from the R&iacute;o Grande de A&ntilde;asco and several streams that 
flow from the north, even during rainfalls of common occurrence. PR-402 is outside the floodplain and has 
been upgraded to four lanes with a concrete barrier median from its intersection with PR-2 1:0 some distance 
east of Las Mar&iacute;as community. From this point it continues as a two-lane road and enters an 
industrial area and the town of A&ntilde;asco, where traffic jams cause delays and discomfort to road users. 
Stanley Consultants provided general consulting services to support Qui&ntilde;ones, Diez, Silva y 
Asociados (QDSA), Consulting Engineers, San Juan. Puerto Rico. QDSA/Stanley Consultants' work 
included conceptual to final design; hydrauliclhydrological studies; scour analysis; soils investigations; 
environmental assessment and permitting; archaeological investigations: wetlands mitigation; relocation of 
utilities (PRASA, PREPA, PRTC, Cable TV); drainage design; lighting design; traffic analysis; highway 
design; access management, traffic control plans; structural design of a several bridges, MSE and cantilever 
retaining walls, preparation of right-of-way plans; and constructability reviews. 
Extension North-South, 1-355 Projects; Confidential State Government Client; DuPage, Cook, & Will 
Counties, It USA- Performed a series of nine VE studies for a proposed 12.5-mile expressway extension. 
Seven different consulting firms had completed the roadway design, but legal action delayed the start of the 
construction. This delay provided the opportunity for the owner to identify where potential costs could be 
reduced. A series of nine one-week studies was held over a 12 month period. More than 20 different 
professionals participated in the studies representing many disciplines. The objective was to challenge 
accepted practices, procedures, and methods, and then propose alternative ways to achieve the basic function 
with less cost. Each study followed an established job plan. Five steps were included in each study. Stanley 
Consultants identified 341 ideas. 'The initial cost savings was $85 million for the $433 million project. This 
was 19 percent of the project cost. The authority gave objective consideration to each proposal and those that 
were accepted could be implemented by the individual design consultants. 
Campus Pavement Rehabilitation Project; Brigham Young University-Idaho; Rexburg, ID USA­
Project Manager for the preparation of the design booklet for Phase I of their campus pavement 
rehabilitation. This project includes pavement rehabilitation for parking lots and a campus roads. A visual 
pavement analysis was conducted to identify those areas needing immediate attention. The design booklet 
established the budget for the first phase of a multi-year program to improve campus pavements. Estimated 
Construction Cost: $150,000. 
Stanley Consultants provided design for Viking Street (a new cul-de-sac to Second East), the parking lot at 
the Center Street baseball field. the northwest and southwest stadium parking lots, the southwest parking lot 
at the John W. Hart Physical Education Building, and the parking lot between Rigby Hall and Biddulph Hall. 
Services included site survey, horizontal geometry and vertical control, mapping updates, plan and profile 
drawings. pavement design based on the 1993 AASHTO design method, sub grade preparation, drainage, and 
cost estimates. 
Pavement Rehabilitation; Regis University; Denver, CO USA--Project Manager for the preparation of the 
design booklet for Phase I of their campus pavement rehabilitation. This project includes a parking lot and a 
feeder road for the northwest comer of the campus. The design booklet establ ished the budget for the first 
xxxxx-xxxxx 
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Provided schematic design for rehabilitation of Lower Lot Four and the adjacent feeder road. Services
 
included verifying existing survey control; site survey; recommendations for pavement and drainage design,
 
subgrade preparation and stabilization; cost estimates; and preliminary scheduling allowing; continuous
 
access to areas around the construction site. Geotechnical testing was provided by a subconsultant.
 
Road System Upgrade and Total Qualification Range; U.S. Army COE, Sacramento District; Ft.
 
Huachuca, Sierra Vista, AZ USA-

Outer Loop Highway; Arizona Department of Transportation; Phoenix, AZ -- Stanley Consultants
 
prepared plans for a 3-mile segment of the Agua Fria Freeway. The segment consists of three traffic lanes in
 
each direction separated by a median. Diamond interchanges are located at major cross streets and
 
continuous frontage roads are provided on each side of the freeway for the entire segment length.
 
Traffic interchange overpass structures consist of cast-in-place, post tensioned box girder bridges. Bridge
 
designs were dual, single span and dual, two-span with span lengths ranging from l78' to 192'. Drilled shaft
 
foundations were utilized at each structure.
 
The project included design of large drainage structures. natural channel realignment with drop structures,
 
energy dissipaters and bank protection at two locations; a 43 and 47 acre-foot detention basin; paved
 
channels: a roadway drainage system with inlets and storm drains up to 96" diameter.
 
Stanley Consultants was responsible for supplemental topographic surveys; detailed design for roadway,
 
interchanges, structures, drainage, signalization, continuous roadway lighting. signing. construction
 
sequencing and traffic control, and utility relocations; and preparation of special provisions and cost
 
estimates. The cost of construction is approximately $35 million.
 
1-10 Environmental Assessment; Arizona Department of Transportation; , AZ USA--Project Manager
 
for initial phase of interchange reconstruction involving widening and reconstructing existing 1-10 bridges,
 
addition of 3,000' of median paving on 1-10, ramp construction and associated drainage, lighting, traffic
 
handling, and signing. Construction Cost: $5 million.
 
Washington Street Roadway Improvements; City of Phoenix; Phoenix, AZ USA-Projt:ct Principal
 
Engineering services involving topographic surveys, roadway and drainage design, construction plans, cost
 
estimates, and contract documents were provided for 1.5 miles of 7-1ane urban arterial roadway. The project
 
included geotechnical investigation, intersection design studies, preparation of a right-or-way map, utility
 
relocations. construction sequencing, and traffic control plans. It involved working closely with the Arizona
 
DOT to coordinate ramp locations, lane configurations, and drainage with proposed interchanges for the
 
Hohokam Freeway and East Papago Freeway.
 
I-tO/Superstition Traffic Interchange and I-lOlBaseline Road Traffic Interchange - l-l0/SR360 Bridge;
 
Arizona Department of Transportation; Phoenix, AZ USA--Project Manager for Design Concept Report,
 
Environmental Assessment, and final design of major freeway-to-freeway interchange, a diamond
 
interchange, and improvements to 1-10 and the Superstition Freeway. Project included 4 miles of freeway
 
and ramps, 7 detention basins, pump station and hydraulic structures. 33,000' of 24" to 66" storm drain. 7
 
major roadway bridges, extensive utility relocation, roadway lighting. and construction sequencing (staging).
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well as relocation of a 42" interceptor sewer. Directed a multidisciplinary project team of roadway/civil.
 
drainage, structural, electrical, mechanical, and geotechnical engineers; and landscape architects including
 
five subconsultants. Project involved extensive coordination with SRP regarding relocation of overhead
 
power lines and reconstruction of irrigation canal. Over 1,000 drawings were produced in Intergraph CADD.
 
Construction Cost: $75 million.
 
Active development in metropolitan Phoenix has led to increased traffic and a reduced level of service along
 
the 1-10 corridor. To relieve traffic congestion, a concept was developed adding lanes to I-la, incorporating
 
high-occupancy vehicle lanes and the use of collector-distributor roads, and restructuring interchanges.
 
Alternative design studies for a fully directional I-I O/Superstition Freeway traffic interchange varied from a
 
three-level above ground to a partially depressed design. Due to its close proximity, the I-I O/Baseline Road
 
interchange underwent development improvements concurrently. Alternatives involved an improved
 
diamond and partial cloverleaf configuration.
 
Kyrene Road Improvements; City of Tempe; Tempe, AZ USA--Project Manager for design of 15 miles
 
of arterial street widening. Required close coordination with all utility companies due to the: 4-month design
 




Stanley Consultants was retained to provide supplemental field survey, digitized aerial mapping and
 
preparation of final plans and contract documents for 1.5 miles of widening/reconstruction of Kyrcnc Road.
 
The project involved reconstruction of the existing roadway to a five-lane (68-foot) urban section, roadway
 
drainage system with intakes and laterals, water line and sanitary sewer to serve future development, street
 
lighting and 12 kV underground electric distribution line. The project required extensive coordination and
 
scheduling with SRP with respect to relocation of irrigation canal, well and 69 kV overhead electric
 
transmission line as well as the design of street lighting and 12 kV Iinc. Due to the accelerated design
 
schedule, Stanley Consultants represented the City with regard to utility coordination and relocation
 
scheduling. Project design was successfully accomplished on a schedule and within budget. A letter was
 
received from the City commending Stanley Consultants for "quality of the plans, project management and
 
complex utility coordination". Project budget was $1,796,000. Total project cost was SI,296,000.
 
The scope of work included designing the horizontal and vertical geometries and typical sections for the
 
widening of Kyrene Road between Elliot Road to Knox Road; designing the drainage system, water line
 
extensions, fire hydrant relocations, and sewer line extensions; determining right-of-way requirements;
 
establish horizontal and vertical control for the project and aerial mapping; coordinating with utility
 
companies for relocation of necessary utilities; preparing special provisions for the construction of this
 
project; and preparing cost estimate and bidding documents for the project. Also prepared 12 kV
 
underground and street lighting plans and handled all utility coordination.
 
US 41/CR 951 Intersection Improvement Study; Collier County Government; Naples, FL 11SA­

Stanley Consultants completed a Project Development and Environment (PD&E) Study for the US 41
 
roadway segment in Collier County, extending from CR 951 to CR 92. The study was completed in June
 




The roadway segment is approximately 8.1 miles in length. and is classified as an Urban Principal Arterial
 
from CR 951 to Greenway Road, and a Rural Principal Arterial from Greenway Road to CR 92. The
 
roadway is expected to be a major thoroughfare in future years. This is based on long-range planning,
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Metropolitan Planning Organization's (MPO) 2030 Long-Range Transportation Plan (LRTP) identifies the 
US 4 I segment as a priority project. 
The report provided environmental and engineering analyses that will serve as a document of record for 
support of subsequent engineering decisions by Collier County. 
11400 South Value Engineering Study; Utah Department of Transportation, Complex; , UT USA­
Project Manager Stanley Consultants was selected to provide Quality Assurance/Quality Check (QA/QC) for 
the accelerated delivery method of Design-Build. As an Independent Quality Finn, services. were developed 
and provided to make sure quality work was performed on the project, which included the development of 
the Quality Management Plan (QMP). This VE Study won a Merit Award from the AASHTO Value 
Engineering Committee. 
UDOT specifications were implemented and quality control managed for the reconstruction of the entire 
corridor including the road widening, bridge reconstruction, MSE walls, utility betterments and relocations. 
drainage, survey. aesthetics, and public involvement. 
To reduce construction time and project costs, the 1-15 NOW design-build team used innovative 
technologies, accelerated designs, and construction methods. The project finished ahead of schedule and 
under budget. 
1-84 Vista Avenue Interchange; Idaho Transportation Department; Boise, ID USA-Project Manager 
Stanley Consultants was selected as the prime engineering consultant for this signature GARVEE (Grant 
Anticipation Revenue Vehicle Bonds) for the Idaho Transportation Department. Notice to proceed was 
issued on January 28, 200& and Final PS&E was submitted October 31,2008. The project involves 
preliminary and final design for a complete replacement of the existing interchange. The project has a 
projected construction cost 01'$30 million and construction is programmed to start in early 2009. This will be 
the first Single Point Urban Interchange (SPUI) constructed in Idaho. The construction methodology is also 
very interesting. The bridge decks will be constructed off site and moved and installed utilizing Self 
Propelled Modular Transporter (SPMT) technology, This method of construction is faster and keeps 
disruptions to the traveling public to a minimum. Innovation included proposing a lO-foot offset to the new 
structure which allows all five lanes on the existing structure to stay operational during construction of the 
new structure. This also keeps disruptions to the traveling public on Vista Avenue to a minimum. This 
project is the gateway 10 the City of Boise and has been called the most important GARVEE project in the 
program. Preliminary and final design was accomplished in record time and within budget, A final benefit of 
the design is that the project can be completely constructed in one season. 
Golden Gate Parkway (CR 886) Improvements; Collier County Government; Naples, IFL USA-Lead 
Transportation Engineer for project that involves the design to widen the existing roadway from two 10 six 
lanes. Total length of project is approximately 2 miles. The project includes conceptual through final design 
of a new interchange at Airport Pulling Road and Golden Gate Parkway, the first interchange by the County. 
The Project limits are from Airport-Pulling Road (CR 3 I) to Santa Barbara Boulevard. The work includes 
interchange planning and design, aesthetics package and visualization. traffic analysis, drainage, utilrty 
relocations, right-of-way acquisition, permitting, structural design. geotechnical investigations, and extensive 
public involvement. The Florida DOT is preparing final design plans for a new interchange at Golden Gale 
Parkway and 1-75. With design occurring at various sections of the Golden Gate Parkway projects, extensive 
coordination between the designers, the Florida DOT, the County, and permit agencies is important. 
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miles from Airport-Pulling Road (CR 31) to Santa Barbara Boulevard. The project included conceptual 
through final design of a new Single Point Urban Interchange (SPUI) at Airport-Pulling Road and Golden 
Gate Parkway, the first interchange by the County. Work included interchange planning and design, 
aesthetics package and visualization, traffic analysis, drainage, utility relocations, right-of-way acquisition, 
permitting, structural design, geotechnical investigations, and extensive public involvement. Throughout the 
project, design was occurring at various sections of the Golden Gate Parkway project, which required 
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Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
f'ILEOP.M. _ 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF' THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
ORDER ON MOTION TO STRIKE 
On May 27,2010, this Court heard argument on Defendant HI Boise LLC's ("HI Boise") 
Objection and Motion to Strike ("Motion"). In its Motion, HI Boise sought to strike the 
Affidavits filed by PlaintiffIdaho Transportation Department ("lTD") on May 19,2010 in 
support of its Reply Brief in Support of Motion for Partial Summary Judgment. HI Boise and 
lTD were represented by counsel and participated in the hearing on HI Boise's Motion. 
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The Court, after reviewing and considering all pleadings and documents submitted in 
connection HI Boise's Objection and Motion to Strike, and after considering all arguments of 
counsel at the hearing, and good cause appearing, it is hereby ORDERED, ADJUDGED and 
DECREED that HI Boise's Objection and Motion to Strike is DENIED as follows: 
1. On March 24, 2010, HI Boise and ITD Stipulated that ITD would be allowed to file 
rebuttal affidavits in support of its reply brief and that the reply brief and rebuttal affidavits 
would be filed on or before May 19, 2010. 
2. On March 26,2010, this Court signed an Order based upon the parties' Stipulation, 
which permitted lTD to file rebuttal affidavits in support of its reply brief and which required 
that the reply brief and rebuttal affidavits be filed on or before May 19, 2010. 
3. The Court has discretion to permit additional briefing pursuant to Rule 56({:) of the 
Idaho Rules of Civil Procedure. 
4. On May 19, 2010, lTD timely filed its reply brief and rebuttal affidavits in 
accordance with the terms of the parties' Stipulation and the Court's Order. 
5. HI Boise's Objection and Motion to Strike is hereby DENIED, and the rebuttal 
affidavits filed by lTD on May 19, 2010 may be properly considered by this Court to determine 
ITD's Motion for Partial Summary Judgment. 
IT IS SO ORDERED.
 




LE RONALD J. WILPER
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I hereby certify that on this 1 day of_#-'::l-L-p'-'''------ 2010, I caused to be served 
a true and correct copy of the foregoing by the metho indi ated below, and addressed to the 
following: 
Fredric V. Shoemaker, Esq. 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, ID 83702 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenedaw.com 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
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Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE 
DEFENDANT HI BOISE, LLC'S 
SUPPLEMENTAL RESPONSES TO 
PLAINTIFF'S FIRST SET OF 
INTERROGATORIES AN]) 
REQUEST FOR PRODUCTION OF 
DOCUMENTS 
PLEASE TAKE NOTICE that, on the 10th day of June, 2010, Defendant, HI Boise, LLC, 
by and through their counsel of record, Greener Burke Shoemaker P.A., served the following 
documents, in the manner indicated on the certificate of service: 
1.	 Defendant HI Boise, LLC's Supplemental Responses to Plaintiff's First Set of
 
Interrogatories and Request jar Production ofDocument; and
 
2.	 This Notice ofService. 
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DATED THIS 10th day of June, 2010. 
E SHOEMAKER P.A. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the io" day of June, 2010, a true and correct copy of 
the foregoing was served upon the following: 
MaryV. York o Via U.S. Mail 
Ted Tollefson ,~Via Hand Delivery 
Holland & Hart LLP o Via Facsimile 
101 S. Capitol Boulevard, Suite 1400 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. ~Via U.S. Mail 
1818 Library Street, Suite 300 o Via Hand Delivery 
Reston, VA 90190 o Via Facsimile 
Defendant 











Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF' THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF lTD'S NOTICE OF 
COMPLIANCE WITH COURT'S 
ORDER REGARDING DISCLOSURE 
OF RESPONDING EXPERT 
WITNESSES 
Plaintiff Idaho Transportation Board ("lTD") hereby provides notice of its compliance 
with the Court's Order requiring the disclosure of responding experts on or before July 6,2010. 
As the advancing party for claims asserted in its Counterclaim, Defendant HI Boise, LLC was 
required by Court Order to disclose its expert witnesses in support of its Counterclaim by June 6, 
2010. HI Boise failed to disclose any expert witnesses in accordance with the Court's Order, and 
therefore lTD had no corresponding obligation to disclose responsive expert witnesses on July 6, 
lTD'S NOTICE OF COMPLIANCE WITH COURT'S ORDER REGARDING 
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2010. Accordingly, lTD submits its notice of compliance with the Court's Order and states that 
its non-disclosure of responsive expert witnesses is due to HI Boise's failure to comply with the 
Court's Order and disclose its advancing expert witnesses on or before June 6, 2010. 
lTD submits the following in support of its notice of compliance: 
On August 19, 2009, the Court entered its pre-trial scheduling Order requiring that the 
"advancing party's expert witnesses shall be disclosed no later than 150 days prior to trial" and 
that the "responding party's expert witnesses shall be disclosed no later than 120 days prior to 
trial." (Order Setting Proceedings and Trial, at 2 (Aug. 19,2009)). The trial of this 
condemnation matter has been bifurcated, whereby a court trial will be held on November 3, 
2010 to determine the scope of the taking and a jury trial will be held on March 2,2011 to 
determine the amount ofjust compensation owed to Defendant HI Boise, LLC. (Amended Order 
Setting Matter for Trial, at 1 (Dec. 23, 2009)). Accordingly, each advancing party's expert 
disclosures were to be made by June 6, 2010, and each responding party's expert disclosures are 
to be made by July 6, 2010. 
As the advancing party for the claims asserted in its Amended Complaint, ITD timely 
disclosed its expert witnesses on June 6, 2010. Consistent with the Court's Order, lTD expects 
to receive HI Boise's responding expert disclosures today (July 6,2010), since HI Boise is the 
responding party to ITD's claims. 
On April 12,2010, HI Boise served lTD with its Counterclaim and Demand for Jury 
Trial. (Defendant HI Boise, LLC's Amended Answer to Amended Complaint, Counterclaim and 
Demand for Jury Trial (Apr. 12,2010)). In its Counterclaim, HI Boise asserted an inverse 
condemnation claim against ITD alleging that lTD had taken and damaged certain of HI Boise's 
"lands, improvements, appurtenances and property rights" in addition to those asserted and 
lTD'S NOTICE OF COMPLIANCE WITH COURT'S ORDER REGARDING 
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described in lTD's Amended Complaint. Id., at 9-10. Also as part of its Counterclaim, HI Boise 
asserted entitlement to an additional amount ofjust compensation for the inverse condemnation, 
as well as additional damages caused to its remainder property. Id. 
As the counterclaimant, HI Boise has the burden of proof on its asserted claims. 
Hoskinson v. Hoskinson, 139 Idaho 448, 454,80 P.3d 1049, 1057 (2003) ("Defendant has the 
burden ofproving the allegations of his counterclaim by a preponderance of the evidence."); 
Modern Mills, Inc. v. Havens, 112 Idaho 1101, 1108,739 P.2d 400,407 (Ct. App. 1987) (citing 
Jaycox v. Varnum, 39 Idaho 78, 92, 226 P. 285, 289 (1924)) ("The rule that the party who is 
seeking affirmative relief has the burden ofproof is one which necessarily underlies all our 
procedure."). Moreover, as a landowner asserting an inverse condemnation claim, HI Boise 
bears the burden of proving that a taking has occurred, as well as its right to compensation for 
that taking. Mabe v. State ex reI. Rich, 86 Idaho 254, 262, 385 P.2d 401,406 (1963) (holding 
that in an inverse condemnation, the law in Idaho is that "the burden of proving a right to 
compensation is on the condemnee."). Accordingly, HI Boise is the advancing party on the 
claims for which it has the burden of proof. 
Under the Court's scheduling Order, as the advancing party for claims asserted in its 
Counterclaim, HI Boise was required to disclose its expert witnesses on or before June 6, 2010. 
HI Boise failed to comply with the Court's Order and did not disclose any advancing expert 
witnesses in support of its Counterclaim. HI Boise has not requested an extension of time to 
disclose its advancing experts beyond the disclosure date required by the Court's Order, nor has 
it requested any other relief from the Court to excuse its failure to comply with the Court's 
disclosure order. 
lTD'S NOTICE OF COMPLIANCE WITH COURT'S ORDER REGARIHNG 
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lTD anticipated that HI Boise would disclose its advancing experts witnesses on June 6, 
2010 in accordance with the Court's Order, which in tum would trigger lTD's requirement to 
disclose its responding experts witnesses on July 6,2010. However, upon HI Boise's failure to 
disclose its advancing experts as required by the Court's Order, lTD had no corresponding 
obligation to disclose its responsive expert witnesses. Accordingly, lTD submits its notice of 
compliance with the Court's Order and states that it is not disclosing expert witnesses as the 
responding party to HI Boise's Counterclaim because of HI Boise's failure to comply with the 
Court's Order and disclose its advancing expert witnesses on or before June 6, 2010. 
DATED this 6th day of July, 2010. 
lTD'S NOTICE OF COMPLIANCE WITH COURT'S ORDER REGARDING 










Idaho Transportation Board 
..... '.......' ­
CERTIFICATE OF SERVICE 
I hereby certify that on this 6th day of July, 2010, I caused to be served a true and correct 
copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker [g] U.S. Mail 
GREENER BURKE SHOEMAKER P.A. D Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 
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Facsimile: (703) 748-0183 D Facsimile
 
4860640 1.DOC 
lTD'S NOTICE OF COMPLIANCE WITH COURT'S ORDER REGARDING 
DISCLOSURE OF RESPONDING EXPERT WITNESSES - 5 
001111
 -  
,m













JUL 2 0 2010 
.I, DAVID NA~~...' FW, 6!tJrk 
1'1(, \~nrl~F], 
Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd III, ISB # 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S MOTION TO AMEND 
SCHEDULING ORnER RE 
EXPERT DEADLINES 
COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI 
Boise"), by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., and 
moves this Court for an Order Amending its Scheduling Order dated August 19, 2009 to permit 
the disclosure of HI Boise's expert witnesses on July 6, 2010. 
DEFENDANT HI BOlSE, LLC'S MOTION TO AMEND SCHEDULING ORDER RE 
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Secondly, to the extent there are changes in HI Boise's expert opinions because of 
changes to the Project made after July 6, 20 I0, HI Boise respectfully asks for the ability to 
supplement those opinions based upon information obtained since observations and data that HI 
Boise was unable to collect or make prior to July 6, 2010. 
This Motion is a memorandum in support, Affidavit of Patrick Dobie, P.E., and the 
Affidavit of Counsel filed concurrently herewith and the record in this matter. 
DATED THIS 16th day of July, 2010. 
JPfU>",.,.E SHOEMAKER P.A. 
By---t---f-------------­
Fredric V. hoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 16th day of July, 2010, a true anel correct copy of 
the foregoing was served upon the following: 
Mary V. York 





Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 






[Attorneys for Plaintiff/Counter-Defendant] 
Mortgage Electronic Registration Systems, 
1818 Library Street, Suite 300 
Reston, VA 90190 
[Defendant} 
Inc. L8J U.S. Mail 
D Facsimile 
D Hand Delivery 
DE-mail 
DEFENDANT HI BOISE, LLC'S MOTION TO AMEND SCHEDULING ORDER RE 
EXPERT DEADLINES - 2 19106-001 
001113
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Fredric V. Shoemaker, ISB No. 1687 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
JUL 2 0 2010 
J. DAVID NAVARRO, Clerk 
BIf A. GARDEN 
. OEPlJTY 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No. CV OC 0903179 
AFFIDAVIT OF PATRICK DOBIE, P.E. 
I, Patrick Dobie, being first duly sworn upon oath, depose and say: 
1. I am Patrick Dobie, a licensed professional engineer, and have personal 
knowledge of the facts and statements set forth in this Affidavit. 
AFFIDAVIT OF PATRICK DOBIE, P.E.-l 19106-001 (341926) 001114
  
 











2. I am the traffic engineer hired by Defendant HI Boise, LLC in this matter to 
prepare a Traffic Impact Study and have provided a copy of that document, dated April 19,2010, 
together with my resume, to HI Boise's counsel for distribution to the Idaho Transportation 
Department's counsel in this matter. 
3. As noted in the Traffic Impact Study, which was Exhibit B to my Affidavit filed 
April 26, 2010, my opinions and findings are necessarily subject to alteration and variation 
following substantial completion of the Project. 
4. The completion of the Project is important in performing a traffic study in this 
case, because of the importance the parties have placed upon the vision triangle, the slope of the 
reconstructed driveway from Vista Avenue into the Holiday Inn parking lot, and the stripping, 
signage and other traffic control devices on Vista Avenue that will impact trafflc on Vista 
Avenue and traffic accessing the Holiday Inn via the Vista Avenue driveway from Vista Avenue. 
5. The site distance triangle for traffic exiting the Holiday Inn, via the Vista Avenue 
driveway, was the focus ofMr. Jacob's Affidavit dated May 17,2010, and exhibits he prepared 
in support of that Affidavit. It is important for lTD and HI Boise because it relates to the 
likelihood of the Vista Avenue driveway being closed, the crash history likely to develop upon at 
or around the Vista Avenue driveway upon Project completion, and the changes in the Project, 
notably the increase in the width of the Vista Avenue right-of-way by approximately 14 feet, its 
being moved approximately seven feet east on to HI Boise's property, and the substantial 
increase in elevation of the bridge and westbound traffic on 1-84 existing the freeway at the Vista 
Avenue access and turning right/north onto Vista Avenue, and the ability of drivers of vehicles 
AFFIDAVIT OF PATRICK DOBIE, P.E. - 2 19106-00 I (341926) 001115
  


















exiting the Holiday Inn to see oncoming traffic and the monitoring to cross the additional lanes 
of traffic on Vista Avenue when exiting the driveway. 
6. Mr. Jacob's analysis of the site triangles was based upon computer generated 
modeling, which is never as reliable or accurate as the calculations necessary to determine safety 
and visibility are in the field. Additionally, because of prior changes lTD has made on the Vista 
Avenue plan, I did not want to base my testimony and opinions on lTD's plans. 
7. Therefore, I have been diligent in monitoring the completion of the Project 
improvements, and especially those improvements adjacent or near the HI Boise property. 
8. Attached to this Affidavit as Exhibit "A" is a photograph taken on June 8, 2010, 
of Vista Avenue taken from HI Boise's Vista Avenue driveway looking west/southwest, which 
depicts a then recently poured sidewalk and other portions of the Vista Avenue right-of-way then 
under reconstruction by lTD. 
9. As of the morning of July 15,2010, at approximately 7:30 a.m., the roadway in 
front of the Holiday Inn on Vista Avenue was still not completed. At that time, a photograph 
attached hereto as Exhibit "B", which was taken from the east side of Vista Avenue looking 
southwest, depicts the uncompleted Vista Avenue right-of-way. 
1O. I inspected the HI Boise site in the area where measurements for the site triangle 
could be taken on Tuesday, July 13, 2010. This was the earliest date, from my following 
construction progress, that the sidewalk and driveway ramp and the Vista Avenue off-ramp were 
completed so that site distance triangle measurements could be obtained. Accurate and reliable 
measurements were not available prior to this date because both the ramp angle was increased by 














   
 
   
 
ITO's contractor for the Project addition, and the stopping point and location of traffic exiting 1­
84 at the Vista Avenue Interchange. 
11. My opinions are based upon the measurements and observations made earlier this 
week. It was impossible for me to do this at an earlier time. 
12. Additionally, a critical component for my work were the Synchro films prepared 
by ITO and/or its contractors. The Synchro films took data projected by ITO and its engineers 
and produced a "movie" of traffic flows at various times of day and years. I had earlier viewed 
the Synchro film for the year 2035 and asked Mr. Shoemaker to obtain copies of all other 
Synchro films. As a result, Mr. Shoemaker requested, at my instance, a Synchro film that was 
requested, I am informed, during the deposition of Jay Gould. Synchro films, both the one that 
was produced and the one sought in connection with Jay Gould's deposition, require proprietary 
software for viewing unless "converted". 
13. The Gould Synchro films that were initially provided by ITO's counsel to Mr. 
Shoemaker's office and were not viewable, unlike the earlier Synchro films provided that were 
viewable. Therefore, I instructed Mr. Shoemaker to request the opportunity to view the Synchro 
films, which we did at CIP's offices in Boise, Idaho on June 8, 2010. These Gould Synchro 
films viewed then were different from the earlier Synchro films, and I, therefore, instructed Mr. 
Shoemaker to request an actual copy of these Gould Synchro films for my examination. In fact, 
I informally asked for viewable copies of the tape on June 8, 2010, which I needed to analyze. 
14. Copies of the Synchro films were ultimately made available to Mr. Shoemaker 
and I first viewed them at his offices on July 13,2010. These films, although both depicted 2035 
traffic on Vista Avenue in front of the Holiday Inn at 8 am and 5 pm, the more recently provided 
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Synchro files illustrated or depicted Vista Avenue in front of or near the HI Boise property in a 
different configuration than the prior Synchro files. 
FURTHER, YOUR AFFIANT SAITl-I NAUGHT. 
f---' 
SUBSCRIBED AND SWORN TO BEFORE ME this JS- day of July, 2010. 
...........""
 ••, K A ~" ~~~~~Gm~3-_Q=----' _...... .... ~~I'o ~'# .... ••••••• <J+ ~ Notary Public ~Q:' .... .... \ 
:: ~eo, : • +0 •e.·.(' " • Residing at rfu~o s ».» "'Q , ;,;. .("\: My Commission Expir~t'-1.o '2CJ .i Y:>-i: C • "7 :...,:
:ttl; ~ ,'P :>: 
... ~ O<.~" 
~O·. "/ •• ss .. ~ •• C' •• '<7,:





'" "lIQO •.... 
~" ~",......',.. 
AFFIDAVIT OF PATRICK DOBIE, P.E. - 5 19106-001 (341926) 001118
_. 
l-I 
 l   
I (M.J) 
 fOfJahQ 
  I   
 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on th~Lo day of July, 2010, a true and correct copy 
of the foregoing was served upon the following: 
Mary V. York 
Steven C. Bowman 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400
 





Mortgage Electronic Registration Systems, Inc.
 





o Via U.S. Mail 
o Via Hand Delivery 
o Via Facsimile 343-8869
 
o Via U.S. Mail 
o Via Hand Delivery 
o Via Facsimile (703) 748-0183
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Fredric V. Shoemaker, ISB No. 1687 
Thomas 1. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No. CV OC 0903179 
AFFIDAVIT OF COUNSEL IN SUPPORT 
OF DEFENDANT HI BOISE, LLC'S 
MOTION TO AMEND SCHEJDULING 
ORDER 
I, Fredric V. Shoemaker, being first duly sworn upon oath, depose and say: 
1. I am an attorney with the law firm of Greener Burke Shoemaker P .A., and am the 
principal attorney of record for Defendant HI Boise, LLC ("HI Boise"), in the above-entitled 
proceeding. 
AFFIDAVII OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION TO 
AMEND SCHEDULING ORDER - 1 19106-001 (342065) 001122
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2. I make this Affidavit in support of HI Boise's Motion to Amend the Order Setting 
Proceedings and Trial based on my own personal knowledge and am competent to testify to the 
matters stated herein if called upon to do so. 
3. Prior to submitting this motion, the undersigned worked with Mary York, counsel for 
Plaintiff, in an effort to resolve our differences concerning the requirements ofcompliance with the 
Court's pretrial order, extending expert discovery deadlines, information about the project and 
project completion, and supplemental expert reports, but were unable to find a mutually acceptable 
agreement regarding revising the deadline for disclosing HI Boise's expert witnesses as an 
"advancing party." 
4. Attached hereto as Exhibits "A" through "L-1" are correspondence and emails between 
Plaintiffs counsel and HI Boise's counsel regarding HI Boise's request attesting to HI Boise's 
efforts to view and obtain file copies ofthe two Gould Synchro films, to satisfy the requirements of 
its traffic expert, Patrick Dobie, P.E., that were referenced in deposition Exhibit 37 and revisited 
during the deposition HI Boise took of Jay Gould on April S, 2010. 
5. The tapes requested were of traffic movements in front of the Holiday Inn on Vista 
Avenue and the adjoining interchange for the design year 2035 both a.m. and p.m. 
6. Prior Synchro films had been produced and viewed in a viewable format, but the CD of 
these Synchro films that were initially produced were not viewable. The CD ofthese Synchro films 
were ultimately produced, but not until July 7,2010, and were produced conditioned upon payment 
of$300, which was paid. The configuration ofVista Avenue's traffic lanes were different than those 
previously produced. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION TO 
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7. The first date that Mr. Dobie was able to view those Synchro films was on July 13,2010. 
I also viewed them and the configuration of Vista Avenue fundamentally from the configuration 
depicted in the earlier Synchro films. I turned the Synchro films over to Mr. Dobie on July 13,2010. 
8. Attached hereto as Exhibit "M" is a true and correct copy of Defendant's Supplemental 
Responses to Plaintiffs First Set ofInterrogatories and Requests for Production ofDocuments filed 
June 10,2010, which identify and summarize, in a format compliant with IRCP 26(b)(4) and the 
Court's pretrial order, expert disclosures for all four of HI Boise's expert witnesses. 
9. On July 6,2010, I served on Plaintiffs counsel and filed with this Court HI Boise's 
expert witness disclosure identifying as HI Boise's expert witnesses, the same four witnesses: 
• Mark Butler 
• Patrick Dobie, P.E. 
• Ann Lloyd-Jones 
• Mark Richey 
10. Attached hereto as Exhibit "N" is a true and correct copy of the first page of the HVS' 
Estimate ofBusiness Damages which consisted ofa total of 175 pages served and filed under seal on 
November 3,2009 and describing HI Boise's business damages. 
11. HI Boise employed the firm of Spink Butler LLP to seek a variance from the City of 
Boise to raise the height ofthe three signs on the HI Boise property so as to mitigate the damages 
caused by the Project. The Planning and Zoning Commission rejected the variance and HI Boise 
instructed Spink Butler LLP to appeal the rejection, which they did in the form ofan appeal filed on, 
a true and correct copy of which is attached hereto as Exhibit "0". A hearing on that appeal is 
scheduled before the Boise City Council on August 17,2010. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION TO 
AMEND SCHEDULING ORDER - 3 19106-001 (342065) 001124
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12. On October 7, 2009, HI Boise served interrogatory No.7 on ITD's counsel requesting the 
property's completion date and lTD's response indicated it was September 8, 2010. ITD asked the 
following witnesses the same question during their respective depositions of Jason Brickman and 
Jay Gould.
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III',.....'.,' CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the zo" day of July, 2010, a true and correct copy of 
the foregoing was served upon the following: 
MaryV. York ~ U.S. Mail 
Ted Tollefson D Facsimile 
Holland & Hart LLP D Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 DE-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant] 
Mortgage Electronic Registration Systems, Inc.
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..reener. burke Ishoemakert p.o.	 : 
+5	 
ALFMDFredric V. Shoemaker 
AMERICAN U.W FIRMfshoema ker@greenerlaw.com 
ASSOCIATION(208) 319-2600 
April 6, 20 I0 
Via Email: t.o;tolle..fwmCi!.)ho/lantlharl.com 
Theodore S. Tollefson 
Holland & Hart, LLP 
101 S. Capitol Boulevard, Suite 1400 
Boise, TD 83702 
Re:	 Holiday Inn/Idaho Department oj Transportation
 
GBS File No. 191 06-00 I
 
Dear Ted: 
This is to confirm our conversation during .lay Gould' s deposition ofApril s" regarding the 
SYNCRO referenced in Deposition Exhibit 37, Bates No. TTD005625. Please produce a copy ofthat 
SYNCRO as Tdo not believe It IS the same SYNCRO provided III response to my earlier inquiry and 
labeled fTD0056I 0, as Tunderstand this SYl\JCRO was not created until 2009. 
Very truly yours, 
GREENER BURKE SHOEMAKER P.A. 
~J~ 
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Ted S. Tollefson 
Phone (208) 342-5000 
Fax (208) 3'13-8869 
tstollefson@llollandhart.com 
April 9,2010 
Via Hand Delivery 
Fredric V. Shoemaker, Esq. 
Greener Burke Shoemaker P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Re:	 Idaho Transportation Department v. HI Boise, LLC, et al.
 
Case No. CVOC 09-03179
 
Dear Fred: 
This letter is to follow up your letter dated April 6, 20 I 0 regarding the 
SYNCHRO file referenced in Deposition Exhibit 37, Bates No. ITD005625. 
As we discussed, I am unable to open these two SYNCHRO files because it 
requires expensive propriety software that my firm does not have. Regardless, you 
requested that we send you copies of the two SYNCRO files which were attached to the 
email labeled ITD005625. 
Therefore as per our discussion and per your request, enclosed please find a CD 
containing the referenced email with attachments, Bates No. ITD005625 through lTD 
005634. This CD includes the two SYNCRO files (ITD005626-ITD005627). 
Very truly yours, 
~ 
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Fredric V. Shoemaker	 ALFA@ 
AMERICAN U\W FIRMfshoemaker@greenerlaw,com +S ASSOCIATION(208) 31 9-2600 
May 18, 2010 
Viti Entail: t. ,tolle.fwnCi!)hollantihart. com 
Theodore S, Tollefson 
Holland & Hart, LLP 
101 S, Capitol Boulevard, Suite 1400 
Boise, TD 83702 
Re:	 Holiday Inn/Idaho Department of Transportation
 
GBS File No. 19106-001
 
Dear Ted: 
As discussed, following the conclusion of Terry Little's deposition, we are still unable to 
open and view the second two SYNCHRO tiles that you provided us on April 9,20 I0 (lTD005626­
TTD005627). The reference In Mr. Dobies Affidavit to the SYNCHRO was the first SYNCHRO 
me you produced, which we were able to open and view. 
I do believe that since you were able to provide us with a viewable version of the first 
SYNCHRO file you should be able to do the same thing for the second. However, if that IS not 
possible, I am prepared to come to your office, I'Tfr's office, or CIP's office to view them, if'you can 
recommend a time and date tor that purpose, Please plan on three people from our side being 
present. Any time during the month of June will work for us. 
Very truly yours, 
GREENER BURKE SHOEMAKERP,A 
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Ted S. Tollefson 
tstollefson@hollanljhart.comHOLLAND&HART., -:J 
~~(~~OWL§[Q) 
Greener :'~"r~~' Sh(lt!maker. P.A.
May 25,2010 
MAY 2Ei ~OlO 
~....~ 
___SCAN~cD 
k_~_ ROUTED tFredric V. Shoemaker
 
Greener Burke Shoemaker P.A. 
r~' ~
 - __IMPORTED K_...__ 00CKETE0950 W. Bannock Street, Suite 900 
Boise, ID 83702 
Re: The State of Idaho, Idaho Transportation Board v. HI Boise, LLC, et al., 
Case No. CV OC 0903179 
Dear Fred: 
This letter is in response to your May 18,2010 letter regarding the two 
SYNCHRO files that were attached to the email dated March 6, 2008 (lTD 5626-5627) 
produced at the Deposition of Jay Gould. These programs were provided to you on 
April 9, 2010. 
However, you have informed us that neither you nor your experts are able to 
open these programs. Therefore, pursuant to your May 18,2010 request, we have 
arranged to have these two programs viewed at CIP on June 8th at 2 p.m, 
Please confirm that this date and time will work for you. 
Ted S, To . on 
for Holl nd & Hart w 
TST:ntp 
EXHIBIT 
Holland & Hart llP , 
Phone {20B]342-5000 Fax 120BJ 343-88&9 www.hollandhart,com" 
101 South Capitol Boulevard Suite 1400 Bai'c,ID 83702 Mailing Address P.O. Box 2527 Boi,.,10 B3701·2527 
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Brad Ebert 
From: Fred Shoemaker 
Sent: Tuesday, June 08,20104:48 PM 
To: tstollefson@hollandhart.com 
Cc: Karen Crane; Brad Ebert 
SUbject: ITO v. HI Boise/Synchro film 
Ted-Thank you for arranging the Synchro film we watched this morning with Mr. Gould and other CIP employees. As you heard
 
Pat Dobie state when we were there, he would like to analyze the film itself. We came back and watched the earlier Synchro film
 
you did provided us in a readable/viewable format. It is different than the one we watched at CIP this moming.
 
As I understand CIP personnel advised they think is workable without substantial manpower, time or cost, we need to have this
 
Synchro file in a viewable format, as we have the earlier file. This loop is 10 minutes long. If cost is an issue, we would advance
 




The film we watched was for 2035 traffic. We would also like to see and view 2010 traffic volumes, or if 2010 is not available, the
 




Fredric V. Shoemaker ~. auorncy at la'rv 
'E~+SG '" gn.'l'llCf burke shoemaker 1'.<1. 
950 w, bannock, suite 900 I boise I idaho 83702 
0: 208.319.2600 I f: 2Utl.319.26Ul I e: fshocmakcr@greenerlaw.com 
CONHlJ!i~TLAUTYNOTICF:. This Coomail c.ornrnumcation and anv art achrnents may contain ulnfidi'ntial and privileged iniorrnation for U1(~ use of 
the d05iql1dted recipients named. If you are not the intended recipient, you are hereby notified that you have received this comrnunicanon in error and that 
er ror,.iny review, di sr.los uru. di<}s{~tninatiGn, disr.ribution or copyinq of it or its content.s is prohib:t,:~d. If you have received 1'hi~) communication in ple;ne 
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Brad Ebert 
From: Ted Tollefson [TSTollefson@hollandhart.com] 
Sent: Thursday, June 10, 20104:34 PM 
To: Fred Shoemaker 
Cc: Karen Crane; Brad Ebert 
Subject: RE: ITO v. HI Boise/Synchro film 
Fred, 
You are welcome, I am glad I was able to arrange a viewing of the Synchro files which were attached to the email produced at 
Jay Gould's deposition (ITD005626-5627), which were the projected depictions of the 2035 AM and PM peak traffic. 
I too watched the previously produced programs (ITO 005610) and it too depicts the projected 2035 AM and PM peak traffic. 
Therefore can you explain Why you believe the files which were attached to the email produced at Jay Gould's deposition 
(ITD005626-5627) are different than the previously produced programs (lTD 00561O)? 
In addition, I believe I must correct your statement below regarding the potential cost of converting the Synchro file to a readable 
format. The CIP personnel were very clear that they didnot know whether converting the video we watched to a readable 
format would be expensive or not. 
In fact, as you may recall, none of them even knew how it would be done. Therefore, it is incorrect to state that the CIP 
personnel believed they could convert the files without substantial manpower, time or cost. 
We also question the relevance or even discoverability of these files. Depictions of traffic projection a quarter century into the 
future appear to have no bearing on the issue of just compensation or scope of the take. 
However, with that being said, I will again inquire as to the feasibility of converting the Synchro fille into a readable 
format. Though, I believe their answer will be the same as the answer they gave us on Tuesday -- that they do not know how 
much it will cost to transfer to a readable format. I will also inquire about the 2010 traffic projections, though again, projected 
traffic volumes has nothing to do with the issues before the court. 
If we are able to produce these files in a readable format without cost we will do so. If cost becomes a factor it is my 
understanding that you are willing to bear that cost. 
Please let me know if you have any questions. 
Ted S. Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Suite 1400 
Boise, ID 83704 
Phone (208) 342-5000 
Fax (208) 343-8869 
E-mail: tstollefson@hollandhart.cgm 
t"·lOLl.AN us, IfAR-r ..... 
CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. If you believe that this email has been sent to you 
in error, please reply to the sender that you received the message in error; then please delete this e-mail. Thank you. 
From: Fred Shoemaker [mailto:fshoemaker@GreenerLaw.com] IJ-"'IIIIIIIIIIIIIIIII~-_ 
sent: Tuesday, June 08, 2010 4:48 PM EXHIBIT 
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Cc: Karen Crane; Brad Ebert
 
Subject: ITO v. HI Boise/Synchro film
 
Ted-Thank you for arranging the Synchro film we watched this morning with Mr. Gould and other CIP employees. As you heard
 
Pat Dobie state when we were there, he would like to analyze the film itself. We came back and watched the earlier Synchro film
 
you did provided us in a readable/viewable format. It is different than the one we watched at CIP this morning.
 
As I understand CIP personnel advised they think is workable without substantial manpower, time or cost, we need to have this
 
Synchro file in a viewable format, as we have the earlier file. This loop is 1Dminutes long. If cost is an issue, we would advance
 




The film we watched was for 2035 traffic. We would also like to see and view 2010 traffic volumes, or if 2010 is not available, the
 




Fredric V. Shoemaker- altona'.' at law 
GE~+S greener burke shoemaker p.a. 
950 w. bannock, suite 900 I boise I idaho 837112 
0: 208.319.2600 I f: 208.319.2601 I e: fshoemaker@grccnerlaw.com 
CONFIDENTIALITY NOTICE: This e···mild communication and any attachments may contain confidential and privileqed in tor.nat.on lor the use of 
the desiqnated recipients named. If you arc not the -nrendcd recipient, you are hereby noc:fied th,lt you have receive i this communication in error ano that 
any review, disclosure, dls scrninatton, distribution or copvino of it or its contents is prohibited. If you have received this communication in error. plel~'" 
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Brad Ebert 
From: Karen Crane 
Sent: Thursday, July 15, 2010 11:47 AM 
To: Brad Ebert 
Subject: FW: ITO v. HI Boise/Synchro film 
1. crane I (;8+8 I e: kcrane@greenerlaw.com 
From: Fred Shoemaker 
sent: Saturday, June 12, 2010 11:49 AM 
To: 'Ted Tollefson' 
Cc: Karen Crane; Brad Ebert 
Subject: RE: ITO v. HI BoisejSynchro film 
Ted, 
It is hard to explain the difference without the opportunity compare them immediately and side by side, but 
by example, the lane configuration on Vista on the Synchro viewed last Tuesday is different (appears to be 
wider) than the Synchro video previously produced. 
I am sure there will be some cost in producing the files in a readable format and we will pay that cost or if it 
is not extremely expensive. If you can give me a range of costs form CIP personnel, then I can make an 
informed decision. If it is too expensive or if no estimate is available, I will bring my video camera and film it 
in that fashion, as I earlier advised. 
That 2035 volumes are relevant for measuring the impact of the Project on the HI Boise is born out by the 
fact that ITO itself selected this date as forecasting tool for determining impact. Mr. Dobie also advises that 
it is a reasonable basis for determining consequences of road design and new projects However, as I 
indicated in my email of Tuesday also, I'd like to see 2010, 2015 or AM volumes at other future years that 
are available as well. 
Fred Shoemaker 
From: Ted Tollefson [mailto:TSTollefson@holiandhart.com] 
sent: Thursday, June 10, 20104:34 PM 
To: Fred Shoemaker 
Cc: Karen Crane; Brad Ebert 
Subject: RE: ITO v. HI BoisejSynchro film 
Fred, 
You are welcome, I am glad I was able to arrange a viewing of the Synchro files which were attached to the email produced at 
Jay Gould's deposition (ITD005626-5627), which were the projected depictions of the 2035 AM and PM peak traffic. 
I too watched the previously produced programs (ITO 005610) and it too depicts the projected 2035 AM and PM peak traffic. 
Therefore can you explain Whyyou believe the files which were attached to the email produced at Jay Gould's deposition 
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Page 2 of3• 
In addition, I believe I must correct your ~J1:ement below regarding the potential cost~onverting the Synchro file to a readable 
format. The CIP personnel were very clear that they did not know whether converting the video we watched to a readable 
format would be expensive or not. 
In fact, as you may recall, none of them even knew how it would be done. Therefore, it is incorrect to state that the CIP
 
personnel believed they could convert the files without substantial manpower, time or cost.
 
We also question the relevance or even discoverability of these files. Depictions of traffic projection a quarter century into the 
future appear to have no bearing on the issue of just compensation or scope of the take. 
However, with that being said, I will again inquire as to the feasibility of converting the Synchro file into a readable 
format. Though, I believe their answer will be the same as the answer they gave us on Tuesday -- that they do not know how 
much it will cost to transfer to a readable format. I will also inquire about the 2010 traffic projections, though again, projected 
traffic volumes has nothing to do with the issues before the court. 
If we are able to produce these files in a readable format without cost we will do so. If cost becomes a factor it is my 
understanding that you are willing to bear that cost. 
Please let me know if you have any questions. 
Ted S. Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Suite 1400 
Boise, ID 83704 
Phone (208) 342-5000 
Fax (208) 343-8869 
E-mail: tstollefson@hollandhart.com 
HOI.l.AND&HART ..... 
CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. If you believe that this email has been sent to you in 
error, please reply to the sender that you received the message in error; then please delete this e-mail. Thank you. 
From: Fred Shoemaker [mailto:fshoemaker@GreenerLaw.com]
 




Cc: Karen Crane; Brad Ebert
 
Subject: ITD v. HI Boise/Synchro film
 
Ted-Thank you for arranging the Synchro film we watched this morning with Mr. Gould and other CIP employees. As you heard
 
Pat Dobie state when we were there, he would like to analyze the film itself. We came back and watched the earlier Synchro film
 
you did provided us in a readable/viewable format. It is different than the one we watched at CIP this moming.
 
As I understand CIP personnel advised they think is workable without substantial manpower, time or cost, we need to have this
 
Synchro file in a viewable format, as we have the earlier file. This loop is 10 minutes long. If cost is an issue, we would advance
 




The film we watched was for 2035 traffic. We would also like to see and view 2010 traffic volumes, or if 2010 is not available, the
 




Fredric V. Shoemaker attorney at lim »<, 
GI3~+S !.'·rccncr burke shoemaker .. ­
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0: 208.319.2600 I f: 2mLH9.26Ul , e: fsh~laker@greener1aw.com 
CONFIDENTIALITY NOTICE: This emad communiceticn dnd dt"td.chrnent.s {ndY conta':n cOl1fldel~fi(lj d.nd priviieqed Inforrnati)/"1 for the u~e ()f 
the dcsi9n;itTd r(:cipl:l:~nt$ named. If you are not the intended fcrlplcnt; vou .are her<.:;by not1flcd rhar you have recciVed ~',{Hr;rnun;catjofJ in f~rror and that 
any review, disclosure, dhsernirlation 1 distribution or copying of it or it:! 1,:,on1ent.s h prohd;ft(>d. If fOU have receh'(-d thi\ cornrrQlnlcation in er ror, plCdSC 
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From: Ted Tollefson [TSTollefson@hollandhart.com] 
Sent: Friday, June 25,20104:57 PM 
To: Fred Shoemaker 
Cc: Karen Crane; Thomas J. Lloyd III; Mary York 
Subject: RE: ITO v. HI Boise/Synchro files 
Fred, 
We have diligently been pursuing your request regarding the Synchro files. It was my understanding from your previous 
instruction that you wanted a cost estimate before deciding how to proceed. While we have made progress on that front, we do 
not have a final cost estimate for you yet. You will recall that when you made your request no one at CIF) knew how to convert 
the Synrcho file into a viewable format, so they needed to determine how to do it before they could determine how much it 
costs. I do anticipate having a cost estimate for you shortly. 
However, I still believe that the previously provided viewable Synchro file are the same as this one. 
As soon as I have an estimate of cost I will forward on to you. 
Ted S. Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Suite 1400 
Boise, ID 83704 
Phone (208) 342-5000 
Fax (208) 343-8869 
E-mail: tstollefson@hollandhart.com 
From: Fred Shoemaker [mailto:fshoemaker@GreenerLaw.com] 
sent: Friday, June 25, 2010 8:22 AM 
To: Ted Tollefson 
Cc: Karen Crane; Thomas J. Lloyd III 
Subject: ITO v. HI BoisejSynchro files 
Ted-Following up my emails to you of June 8 and 12. please advise when I can obtain the requested Synchro files or bring a 
recorder and tape them. 
Fredric V. Shoemaker .- nunrucv at hm 
GE~+S greener burke shoe-maker 
950 w. bannock, suite 900 I boise I idaho 83702 
0: 208.:J19.2600 I f: 20S.319.2601 I e: fshoemaker@greenerlaw.com 
CONFIDENTI/\.UTY NOller: This e··mail communication and any attachments may contain confidential and privileqed informar ion for the use of 
;:he de:.iqn.lted r;c>drw~nts named. If you an- not the intended recipient, you are hereby notified that VOl' have received this COI1' rnunication in error and that 
/L1V ' d;,;,(lDsur~:, df:'~;t:mination, disrrtbuuon or c.npyinq of it or its contents is prohibited. If you have received this comrr.urucation in e.ror, pleasv 
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Brad Ebert 
From: Fred Shoemaker 
Sent: Friday, June 25,20104:59 PM 
To: Ted Tollefson 
Cc: Karen Crane; Thomas J. Lloyd III; Mary York 
Subject: RE: ITO v. HI Boise/Synchro files 
Thanks Ted; time is becoming an issue. If we don't have a cost estimate by next Thursday, I'll just "film" the Synchro. 
Fredric V. Shoemaker ~ (; 13+ 208.319.2600 I f: 208..,1 ().2601 I e: fshoemaker@greenerlaw.com 
From: Ted Tollefson [mailto:TSTollefson@hollandhart.com] 
sent: Friday, June 25, 20104:57 PM 
To: Fred Shoemaker 
Cc: Karen Crane; Thomas J. Lloyd III; Mary York 
Subject: RE: ITO v. HI Boise/Synchro files 
Fred, 
We have diligently been pursuing your request regarding the Synchro files. It was my understanding from your previous 
instruction that you wanted a cost estimate before deciding how to proceed. While we have made progress on that front, we do 
not have a final cost estimate for you yet. You will recall that when you made your request no one at CIF' knew how to convert 
the Synrcho file into a viewable format, so they needed to determine how to do it before they could determine how much it 
costs. I do anticipate having a cost estimate for you shortly. 
However, I still believe that the previously provided viewable Synchro file are the same as this one. 
As soon as I have an estimate of cost I will forward on to you. 
Ted S. Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Suite 1400 
Boise, ID 83704 
Phone (208) 342-5000 
Fax (208) 343-8869 
E-mail: tstollefson@hollandhart.com 
From: Fred Shoemaker [mailto:fshoemaker@GreenerLaw.com] 
sent: Friday, June 25, 2010 8:22 AM 
To: Ted Tollefson 
Cc: Karen Crane; Thomas J. Lloyd III 
Subject: ITO v. HI Boise/Synchro files 
Ted-Following up my emails to you of June 8 and 12. please advise when I can obtain the requested Synchro files or bring a 
recorder and tape them. 
Fredric V. Shoemaker ... .utorucy ,11 lim 
EXHIBIT(; Il,+S greener burke shoemaker p.a. 
950 w. bannock, suite 900 I boise I idaho 83702 
0: 208.319.2600 II: 20H.319.2601 I e: fshoemaker@grcencrlaw.com 
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the desi9nated recrp.ents named. If you are not ~ntended recipi(~nt; you are' hereby nOlilicd Ih,:! yoil"r.1ive rt'C(~ivcd lhis corrmur.icat.on in error and ;"';JJ 
any review, disclosure , dissernination, distribution or c.opvinq of it or it'i; content~> l~; prohitdti,~d. tf you have rc<eived 1hh l:ornrr:unict"lt!On ir~ error, pled~{:' 
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 ·~HIBIT '-' Brad Ebert 
From: Fred Shoemaker 
Sent: Friday, July 02,20105:41 PM 
To: Fred Shoemaker; 'Ted Tollefson' 
Cc: Karen Crane; Thomas J. Lloyd III; 'Mary York'; Catherine Houts 
Subject: RE: ITO v. HI Boise/Synchro files 
Ted and Mary-This is the fifth and last time I will make this request informally. I first asked for a copy of the Synchro Video during 
Jay Gould's deposition on April 5. The copy you provided was in a format that was not viewable without proprietary software we 
don't have access to-unlike the earlier Synchro video ITO produced which was readily viewable. 
The Synchro video Pat Dobie and I were finally permitted to view at URS on June 8 is not the same Synchro video we were 
earlier provided. IVIr. Dobie is certain of that, as am I. My earlier emails explained that. You have also ur!Jed that the Synchro 
video we seek is not relevant because it is based on 2035 traffic. I responded that a Synchro video based on 2010 traffic is also 
requested. 
It has been nearly a month since we viewed the Synchro and were told that we would be given a cost estimate and then could 
either purchase the Synchro in a viewable format, or "film" exactly what was projected on June 8. 
Viewing the film was helpful, but no more helpful than temporarily viewing any other items or documents that are sought in a 
discovery process. Mr. Dobie needs to study the videos sought. 
My email of last Friday, asking that HI Boise be permitted to film the video yesterday, July 1, if no cost estimate for the 
conversion was by then forthcoming, has passed without a response. 
Please reconsider your position on this-which has resulted in our inability-and especially Mr. Dobie's inability to examine an 
important component of the records sought- initially requested nearly three months ago. I need to obtain viewable copies and 
am obliged to file a motion to compel if I don't have them or a satisfactory response by July 7. 
I have also been informed by a reliable source that the Synchro files in the URS proprietary format can be readily converted to 
MWV format, which is what will be viewable by Mr. Dobie and me. 
Fredric V. Shoemaker .~. B. ,.'I k~ c 208.319.2600 I f: 208.319::'601 I e: fshoemak(~r@gmenerlaw.com 
From: Fred Shoemaker 
Sent: Friday, June 25, 2010 4:59 PM 
To: Ted Tollefson 
Cc: Karen Crane; Thomas J. Lloyd III; Mary York 
Subject: RE: ITO v. HI Boise/Synchro files 
Thanks Ted; time is becoming an issue. If we don't have a cost estimate by next Thursday, I'll just "film" the Synchro. 
Fredric V. Shoemaker- GB·+S 208.319.2600 I f: 208.3J<).2ClOl I e: fshoemakercngrecnerlaw.com 
From: Ted Tollefson [mailto:TSTollefson@holiandhart.com] 
Sent: Friday, June 25, 20104:57 PM 
To: Fred Shoemaker 
Cc: Karen Crane; Thomas J. Lloyd III; Mary York 
SUbject: RE: ITO v. HI Boise/Synchro files 
Fred, 
We have diligently been pursuing your request regarding the Synchro files It was my understanding from your previous 
instruction that you wanted a cost estimate before deciding how to proceed. While we have made progress on that front, we do 
not have a final cost estimate for you yet. You will recall that when you made your request no one at CIF> knew how to convert 
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costs. I do anticipate having a cost estir't!!l1e for you shortly. 
However, I stili believe thatthe previously provided viewable Synchro file are the same as this one. 
As soon as I have an estimate of cost I will forward on to you. 
Ted S. Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Suite 1400 
Boise, ID 83704 
Phone (208) 342-5000 
Fax (208) 343-8869 
E-mail: tstollefson@hollandhart.com 
From: Fred Shoemaker [mailto:fshoemaker@GreenerLaw.com] 
Sent: Friday, June 25, 2010 8:22 AM 
To: Ted Tollefson 
Cc: Karen Crane; Thomas J. Lloyd III 
Subject: ITD v. HI BoisejSynchro files 
Ted-Following up my emails to you of June 8 and 12. please advise when I can obtain the requested Synchro files or bring a 
recorder and tape them. 
Fredric V. Shoemaker .~ attorney al l:m 
G 13~+S gfet~nCr burke shoemaker 1'.a. 
950 w. bannock, suite 900 I boise I idaho !137HZ 
0: 208.319.2600 I f: 208.319.260 I I e: fshoemaker@greenerlaw.com 
CONFiDr)'.;TIAi.JIY NOTler::: This e·mail communication and an,' attachments may contain confidential and prtvile qed information for the usc of 
the dcsiqnated r~.cipients named. If you are not the intended recipient, you arT' hereby nOli"ied that you have received this communtcauon in er ror arid thai 
any review. disclosure, dissemination, distribution or cnpyinq of it or its contents is prohibt,~(L if you have received '.his cornmuntcation in error, pleas!' 
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Page 1 of 3 
Brad Ebert 
From: Karen Crane 
Sent: Thursday, july 15, 2010 11:41 AM 
To: Brad Ebert 
Subject: FW: ITO v. HI Boise/Synchro files 
I.J .....,karen L CI.ane ("8+''1 I e: kcranc@grccllcrlaw.com 
From: Mary York [mailto:MYork@holiandhart.com] 
Sent: Friday, July 02, 2010 6:38 PM 
To: Fred Shoemaker; Ted Tollefson 
Cc: Karen Crane; Thomas J. Lloyd III; Catherine Houts 
Subject: Re: ITO v. HI Boise/Synchro files 
Fred, 
In response to your email, first off I take issue with your email to the extent that it appears to suqqest that we have ignored your 
request for the Synchro files. I will not go into to the details of the efforts we have made to accommodate your request, however, 
suffice it to say that consistent with our prior correspondence, we have accommodated your requests, and of late, we have been 
working to obtain cost information relating to the Synchro videos. 
As far as I am aware, we have not received the requested information and so have not been able to respond to your request. 
We have been, and we still remain, willing to accommodate your request, despite the fact that we continue to believe that 
information as not relevant. 
Moreover, as explained in our prior correspondence we continue to believe that the Synchro video you viewed at CIP is the 
same as the one that produced in ITO's discovery responses. We have requested an explanation from you as to why you believe 
the videos to be different, and yet, despite our requests, we still do not understand your statement that they are not the same. 
Nonetheless, we will follow up with CIP to see if we can coordinate having you video the Synchro video. However, because we 
did not receive your email until after 5 pm on the Friday before a holiday weekend, we will not be able to get ahold of the 




Mary V York 
Holland & Hart LLP 
101 S. Capitol Blvd., Suite 1400 
Boise, 10 83702 
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From: Fred Shoemaker <fshoemaker@~enerLaw.com> 
To: Fred Shoemaker <fshoemaker@GreenerLaw.com>; Ted Tollefson 
Cc: Karen Crane <kcrane@GreenerLaw.com>; Thomas J. Lloyd III <tlloyd@GreenerLaw.com>; Mary York; Catherine Houts 
<chouts@greenerlaw.com> 
sent: Fri Jul 02 17:40:572010 
Subject: RE: ITD v. HI Boise/Synchro files 
Ted and Mary-This is the fifth and last time I will make this request informally. I first asked for a copy of tile Synchro Video during 
Jay Gould's deposition on April 5. The copy you provided was in a format that was not viewable without proprietary software we 
don't have access to-unlike the earlier Synchro video lTD produced which was readily viewable. 
The Synchro video Pat Dobie and I were finally permitted to view at URS on June 8 is not the same Synchro video we were 
earlier provided. Mr. Dobie is certain of that, as am I. My earlier emails explained that. You have also urqed that the Synchro 
video we seek is not relevant because it is based on 2035 traffic. I responded that a Synchro video based on 2010 traffic is also 
requested. 
It has been nearly a month since we viewed the Synchro and were told that we would be given a cost estimate and then could 
either purchase the Synchro in a viewable format, or "film" exactly what was projected on June 8. 
Viewing the film was helpful, but no more helpful than temporarily viewing any other items or documents that are sought in a 
discovery process. Mr. Dobie needs to study the videos sought. 
My email of last Friday, asking that HI Boise be permitted to film the video yesterday, July 1, if no cost estimate for the 
conversion was by then forthcoming, has passed without a response. 
Please reconsider your position on this-which has resulted in our inability-and especially Mr. Dobie's inability to examine an 
important component of the records sought- initially requested nearly three months ago. I need to obtain viewable copies and 
am obliged to file a motion to compel if I don't have them or a satisfactory response by July 7. 
I have also been informed by a reliable source that the Synchro files in the URS proprietary format can be readily converted to 
MWV format, which is what will be viewable by Mr. Dobie and me. 
Fredric v. Shoemaker ~ 208.319.2600 I f: 208.319.2601 I e: fshoemaker@greenerlaw~comc; 
From: Fred Shoemaker 
Sent: Friday, June 25, 2010 4:59 PM 
To: Ted Tollefson 
Cc: Karen Crane; Thomas J. Lloyd III; Mary York 
Subject: RE: ITD v. HI Boise/Synchro files 
Thanks Ted; time is becoming an issue. If we don't have a cost estimate by next Thursday, I'll just "film" the Synchro. 
(~ 'B , ... Fredric V. Shoemaker~· J" +l-....' 208.319.2600 I f: 208.319.2601 I e: fshoemaker@g~eenerlaw.com 
From: Ted Tollefson [mailto:TSTollefson@hollandhart.com] 
Sent: Friday, June 25, 2010 4:57 PM 
To: Fred Shoemaker 
Cc: Karen Crane; Thomas J. Lloyd III; Mary York 
Subject: RE: ITD v. HI Boise/Synchro files 
Fred, 
We have diligently been pursuing your request regarding the Synchro files. It was my understanding from your previous 
instruction that you wanted a cost estimate before deciding how to proceed While we have made progress on that front, we do 
not have a final cost estimate for you yet. You will recall that when you made your request no one at elF' knew how to convert 
the Synrcho file into a viewable format, so they needed to determine how to do it before they could determine how much it 
costs. I do anticipate having a cost estimate for you shortly. 
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.....' As soon as I have an estimate of cost I """"'forward on to you. 
Ted S. Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Suite 1400 
Boise, ID 83704 
Phone (208) 342-5000 
Fax (208) 343-8869 
E-mail: tstollefson@hollandhart.com 
From: Fred Shoemaker [mailto:fshoemaker@GreenerLaw.com] 
sent: Friday, June 25, 20108:22 AM 
To: Ted Tollefson 
Cc: Karen Crane; Thomas J. Lloyd III 
Subject: lTD v. HI Boise/Synchro files 
Ted-Following up my emails to you of June 8 and 12. please advise when I can obtain the requested Synchro files or bring a 
recorder and tape them. 
Fredric V. Shoemaker - attorney at Ian 
GB+S greener burke shoemaker p.a. 
950 w. bannock, suite 900 I boise I idaho 83702 
0: 208 ..319.2600 I f: 208.319.2601 I e: fshoemaker@greenerlaw.com 
CONrlDl:Nfii\lrTY NOTICT: This ernad comrnurucaton and ."'y atl,lChmcnts may contain confidcltial and privile'Jed inforrn.uon for the use of 
the de siqnare d recipients named. If you are not the :ntcndcd recipient, you are hereby notcfied thea you have received this communication in '~'TOt and that 
any review, disclosure, dissernin.nion, distribution or (opying of it or its contents is prohihH 2(1. If you have received ~his communicarion in errOf, please 
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Fred Shoemaker 
From: Fred Shoemaker 
Sent: Friday, July 02, 2010 5:41 PM 
To: Fred Shoemaker; Ted Tollefson' 
Cc: Karen Crane; Thomas J. Lloyd III; 'Mary York'; Catherine Houts 
Subject: RE: ITO v. HI Boise/Synchro files 
Ted and Mary-This is the fifth and last time I will make this request informally. I first asked for a copy of 
the Synchro Video during Jay Gould's deposition on April 5. The copy you provided was in a format that 
was not viewable without proprietary software we don't have access to-unlike the earlier Synchro video 
ITO produced which was readily viewable. 
The Synchro video Pat Dobie and I were finally permitted to view at URS on June 8 is not the same 
Synchro video we were earlier provided. Mr. Dobie is certain of that, as am I. My earlier ernails explained 
that. You have also urged that the Synchro video we seek is not relevant because it is based on 2035 
traffic. I responded that a Synchro video based on 2010 traffic is also requested. 
It has been nearly a month since we viewed the Synchro and were told that we would be given a cost 
estimate and then could either purchase the Synchro in a viewable format, or "film" exactly what was 
projected on June 8. 
Viewing the film was helpful, but no more helpful than temporarily Viewing any other items or documents 
that are sought in a discovery process. Mr. Dobie needs to study the videos sought. 
My email of last Friday, asking that HI Boise be permitted to film the video yesterday, July 1, if no cost 
estimate for the conversion was by then forthcoming, has passed without a response. 
Please reconsider your position on this-which has resulted in our inability-and especially Mr. Doble's 
inability to examine an important component of the records sought- initially requested nearly three 
months ago. I need to obtain viewable copies and am obliged to file a motion to compel if I don't have 
them or a satisfactory response by July 7. 
I have also been informed by a reliable source that the Synchro files in the URS proprietary format can be 
readily converted to MWV format, which is what will be viewable by Mr. Dobie and me. 
Fredric V. Shoemaker ~ 
208.319.2600 I I: .?OS.:WJ.2()(1j I e: fshoemaker({ilgreenerlaw.com 
From: Fred Shoemaker 
Sent: Friday, June 25, 20104:59 PM 
To: Ted Tollefson 
Cc: Karen Crane; Thomas J. Lloyd III; Mary York 
Subject: RE: ITO v. HI Boise/Synchro files 
Thanks Ted; time is becoming an issue. If we don't have a cost estimate by next Thursday, I'll just "film" 
the Synchro. 
Fredric V. Shoemaker ~ 
•")+,S"'-'
E.J k.. 208.319.2600 I f: zos..319.26ll1 I e: fshoemaker(~;grcencrlaw.com 
From: Ted Tollefson [mailto:TSToliefson@holiandhart.com] 
Sent: Friday, June 25, 20104:57 PM 
To: Fred Shoemaker 
Cc: Karen Crane; Thomas J. Lloyd III; Mary York 
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Phone (208) 342-5000 HOLLAND & HART, "2 
Fax (208) 343-8869 
myork@hollandhart.com 
July 7,2010 
Via Hand Delivery 
Fredric V. Shoemaker, Esq. 
Greener Burke Shoemaker P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Re:	 Idaho Transportation Department v. HI Boise, LLC, et al.
 
Case No. CV DC 09-03179
 
Dear Fred: 
We have received your payment of $300 for the Synchro file (Check No. 40919 dated 
July 7,2010), and are enclosing a disk containing the converted Synchro file. 
Additionally, in response to your question regarding the names of the individuals who 
converted the files, those individuals are Scott Hodges and Evan Reed with CIP. 
MVY:ntp 
www.hollon EXHIBIT 
Denver T I l-l 
Holland & Hart LV 
Phone [2081342·5000 Fa~ [208) 343·8869 
101 South Capitol Boulevard Suite 1400 Boise,ID 83702 
Aspen Boulder Carson City Colorado Springs Denver 
01-2527 
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Fredric V. Shoemaker, ISB No. 1687 
Thomas 1. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S SUPPLEMENTAL 
RESPONSES TO PLAINTIFF'S 





COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI 
Boise"), by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., and, 
and in accordance with the requirements of Idaho Rules of Civil Procedure 33, 34, and 36, and 
DEFENDANT HI nOISE, LLC'S SUPPLEMENTAL RESPONSES TO PLAINTIFF'S FIRST SET 






    













hereby supplement their responses to Plaintiffs First Set of Interrogatories and Requests for 
Production of Documents as follows. 
PIU~LIMINARY STATEMENT 
These supplemental responses to interrogatories and requests for production are qualified 
by virtue of the fact that discovery is not yet complete in this litigation. Other pertinent facts and 
witnesses on which Defendant may rely during the course of trial may be discovered and 
Defendant reserves the right to supplement these responses to set forth such facts and witnesses. 
It is premature to require full and complete answers to the discovery requests and a limited 
objection is made on that basis. 
These supplemental responses arc based on the documents, facts and/or contentions 
presently known and available to Defendant. Investigation, research, and analysis are ongoing in 
this case and may disclose the existence of additional documents, facts, and/or contentions, add 
meaning to known documents, facts, and/or contentions, or possibly lead to additions, variations, 
or changes to these responses. Without obligating itself to do so, Defendant reserves the right to 
change or supplement these responses as additional documents, facts, and/or contentions arc 
discovered, revealed, recalled, or otherwise ascertained, and as further analysis and research 
disclose additional documents, facts, and/or contentions that may apply. 
GENERAL OBJECTIONS 
Defendant objects to each interrogatory to the extent that it seeks to elicit information 
subject to and protected by the attorney-client privilege and the work-product doctrine. Nothing 
contained in these responses is intended to be or should be construed as a waiver of the attorney­
client privilege or the work-product doctrine, or any other applicable privilege, protection or 
doctrine. 
Defendant objects to these interrogatories to the extent they seek documents that contain 
confidential information, or which would impinge on the constitutionally or statutorily protected 
right of individuals. Defendant objects to these interrogatories to the extent that they attempt to 
place burdens on it that exceed the duties set forth in the Idaho Rules of Civil Procedure. 
Defendant objects to these interrogatories to the extent the discovery sought is unreasonably 
cumulative or duplicative, or is obtainable from some other source that is more convenient, less 
burdensome, or less expensive. Defendants also object to these interrogatories to the extent the 
burden or expense of the discovery sought outweighs its likely benefit. 
These responses are made solely for the purpose of discovery in this action. Nothing 
herein is intended to waive the following objections, which are expressly reserved: all objections 
as to competency, relevancy, authenticity, propriety, materiality, and admissibility of the subject 
matter of the discovery requests; all objections as to vagueness, ambiguity, or undue: burden; all 
objections on any ground as to the use of any information provided in response to these 
discovery requests; all objections on any ground to any request for further responses to these or 
other discovery requests; and any and all other objections and grounds that would or could 
require or permit the exclusion of any document or statement there from evidence, all of which 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSES TO PLAINTIFF'S FIRST SET 
OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS - 2 
19106-001 
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objections and grounds arc reserved and may be interposed at the time of trial. Subject to the 
foregoing objections, Defendant responds as follows: 
INTERROGATORIES 
INTERROGATORY NO.1: Please identify each person whom you expect to call as a 
lay or expert witness at the trial of this matter and the subject matter upon which each witness is 
expected to testify. 
ANSWER: Defendant has not fully determined who it will call as witnesses at 
the two trials of this matter. However, without waiving the foregoing objection, Defendant 
identifies the following: 
Anne R. Lloyd-Jones 
Managing Director 
HVS GloballJospitality Services - New York 
369 Willis Avenue 
Mineola, NY 11501 
Ms. Anne Lloyd-Jones will be called as an Expert Witness, and the subject matter of 
her testimony will follow in the Answer to Interrogatory No.2 below. 
Mark L. Butler 
Land Use Planner 
839 East Winding Creek Drive, Suite 201 
Eagle, ID 83616 
Mr. Butler will be called as an Expert Witness, and the subject matter of his 
testimony will follow in the Answer to Interrogatory No.2 below. 
Mark Richey
 
Idaho Land & Appraisal, LLC
 




Mr. Richey will be called as an Expert Witness, and the subject matter of his 
testimony will follow in the Answer to Interrogatory No.2 below. 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESI)ONSES TO PLAINTIFF'S FIRST SET 
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John Glenn Hall 
1017 N. 23rd Street 
Boise, ID 83702-3227 
Mr. Hall will be called as a Fact Witness, and the subject matter of his testimony 
will follow in the Answer to Interrogatory No.2 below. 
Defendant HI Boise reserves the right to call Plaintiff's expert witnesses Jason 
Brinkman and Robert Jacobs based upon their respective opinions as expressed in their 
deposition testimony and respective affidavits. Defendant HI Boise also reserves the right 
to call Terry Little as a fact witness as to statements made in his deposition. 
Jason Brinkman 
Mr. Brinkman may be called as an Expert or Fact Witness, and the subject matter 
of his testimony will follow in the Answer to Interrogatory No.2 below. 
Robert Jacobs 
Mr. Jacobs may be called as an Expert or Fact Witness, and the subject matter of 
his testimony wiU follow in the Answer to Interrogatory No.2 below. 
Terry Little
 






Mr. Little may be called as a Fact Witness, and the subject matter of his testimony 
will follow in the Answer to Interrogatory No.2 below. 
TI\lTERROGATORY NO.2: For each expert witness identified in response to 
Interrogatory No.1, please state the subject matter upon which the expert witness is expected to 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSES TO PLAINTIFF'S FIRST SET 
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testify, all opinions to e expressed by the expert, the substance of the expert witnesses' opinions, 
the basis and reasons for the opinions, the underlying facts and data upon which those opinions 
are based, and all information referenced in and required by Rule 26(b)(4)(A)(i) of the Idaho 
Rules of Civil Procedure. 
ANSWER: 
AnneR. LloYci:.Jones[!i:xpcrt Witness] 
Statements, Bases and Reasons. Anne Lloyd-Jones will offer an opinion on the impact 
the Project may reasonably cause on the business damages for HI Boise, and those clements that 
impact business damages, including occupancy, average rate and revenues. 
The estimate of business damages, based upon a range of capitalization ratios, which 
witness will opine are appropriate in this circumstance bearing from 11 % to 12%, and discount 
factors varying from 13% to 15%, range from a low of $2,650,000 to a high of $3,030,000. 
Ms. Lloyd-Jones has evaluated the impact of the Project will have on visibility of the 
Property and its business income, including its signage, and the impact that the Project will have 
on access, both ingress and egress. 
She has examined the current visibility and function of the existing billlboard sign and the 
two pole signs, and has concluded that the Project, as reconfigured, will have a substantial, 
material and detrimental impact on the viewability by motorists on Interstate 84 and those 
approaching from the north and the airport to the south to view these signs, as well as the 
Holiday Inn structure itself. 
She has concluded there are appropriate and advisable actions to take to mitigate 
damages, including seeking elevation of each of these signs. She has also examined ITO's 
reconfiguration of the exit ramp for westbound traffic and determined that the Project's 
relocation of the decision-point, or pick-point, approximately 200-feet west of its current 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSES TO PLAINTIFF'S.FIRST SET 



















location; will have an adverse impact on the ability of westbound motorists to perceive and take 
timely action to exit on Vista Avenue, and that this, coupled with the lack of visibility of the 
billboard sign and the reduction in visibility of the two pole signs, will cause a decrease in traffic 
to, and, therefore, revenue from motorists along Interstate 84. 
Ms. Lloyd-Jones will also opine that the Project materially minimizes the ability of 
eastbound motorists on Interstate 84 to view the Holiday Inn structure and signage, and will 
result in a material reduction in traffic to, and, therefore, revenue from eastbound motorists. 
A more complete description of the opinions, methodology and analysis that will be 
offered by Ms. Lloyd-Jones is set forth in the Estimate of Business Damages report dated 
November 2, 2009, provided to Plaintiffs counsel (Bates Nos. HIBOI425-HIBO 1599), as well as 
the supplement to Section 7 of HVS' Estimate of Business Damages report (Bates Nos. 
HIB05010-HIB05011). 
With respect to Ms. Lloyd-Jones' opinions concerning the amount of business damages 
allocated to each referenced aspect of I-II Boise's claims for business damages for its Impact 
Analysis and its Estimate of Business Damages, please see HI Boise's answer to Plaintiffs 
Interrogatory No. 23. 
She will also offer an opinion that customers of the Holiday Inn, taking into account 
human factors and behavioral practices and patterns, will ·be less able to easily identify the 
Property and access the appropriate exit in sufficient time to become guests, customers or 
patrons. 
Data and Other Information Considered. Ms. Lloyd-Jones viewed the Property and the 
Project on October 9, 2009, and is expected to view the Property and the Project again in the fall 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSES TO PLAINTIFF'S FIRST SET 






















of 2010 following completion of the Project and prior to the November 3, 2010 scope of take 
trial. 
The opiruons offered by Ms. Lloyd-Jones may change as a result of the pending 
application for the City of Boise to change the elevation of the three signs, In addition, Ms. 
Lloyd-Jones reserves the right to change her opinions as to the amount of business damages and 
the level of adverse impact that the Project will have on Defendant's business damages following 
completion of the Project. 
Exhibits Used or Relied Upon. Ms. Lloyd-Jones has relied upon the right-or-way 
drawings, construction drawings and other plans prepared by Plaintiff, and provided to HI 
Boise's counsel in this matter, including, but not limited to, the following: 
•	 Aerial photographs of the site; 
•	 Videos taken by John Glenn Hall approaching the Defendant's signs on Interstate 
84 from both the east and west, as well as still photographs of the Property from 
various vantage points; 
•	 Opinions and analysis contained in the Affidavit of Patrick Dobie" P.E., with 
exhibits dated April 23, 20 I0; 
•	 Opinions and analysis contained in the Affidavit of Mark Butler with exhibits 
dated April 22,2010; 
•	 HI Boise's business and income tax records for the period of 2006 through 2009, 
and other documents identified in Ms. Lloyd-Jones' Estimate of Business 
Damages report. 
•	 INTEGRA Realty Resources Appraisal of Real Property dated October 21, 2008; 
•	 INTEGRA Realty Resources Appraisal of Real Property dated August 28, 2008; 
DEFENDANT HI BOISE, LLC'S SUPl>LEMENTAL RES]'ONSES TO PLAINTIFF'S FIRST SET 





















Qualifications of Witness. Please see the Resume of Anne R. Lloyd-Jones attached 
hereto as Bates Nos. HIB06535-HIB06538. 
List of Publications. Please see the Resume of Anne R. Lloyd-Jones attached hereto as 
Bates Nos. HIB06535-HIB06538. 
Compensation to be Paid to Witness. Ms. Lloyd-Jones charges $750 per hour for 
attendance at any court proceeding or deposition, whether or not testimony is actually given or 
placed into the record. 
Listing of Other Cases. Please see the Resume of Anne R. Lloyd-Jones attached hereto 
as Bates Nos. HIB06535-HIB06538. 
Mark L. Butler [Expert Witness] ­
Statements, Bases and Reasons. Mark L. Butler will offer his opinions, as an 
experienced Land Use Planner in both commercial and residential real estate, on the impact the 
Project may reasonably cause on the highest and best use of the HI Boise property, as more fully 
described in his affidavit filed in opposition to lTD's Motion for Partial Summary Judgment. 
Said affidavit is incorporated herein by reference as if fully set forth in hac verba. As detailed 
therein, Mr. Butler has extensively researched the Project, the history of the HI Boise property, 
and ITD's construction plans for HI Boise. He has visited the Project site on numerous 
occasions and viewed multiple aerial photographs of the site and vicinity. Mr. Butler has 
concluded that the Project eliminates the deeded access rights to the HI Boise property by 
permanently taking the entire strip of land over which HI Boise and its predecessors have 
exercised their access rights. 
In addition to the opinions offered in his aforementioned affidavit, Mr. Butler has 
evaluated the visibility of the Project, including its signage, and has formed opinions regarding 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSES TO PLAINTIFF'S FIRST SET 
















   
 





the negative impact that the Project will have on the highest and best use of the HI Boise 
property. The witness has examined the current visibility and function of the existing billboard 
sign and the two full signs, and has concluded that the Project, as reconfigured, will have a 
substantial, material and detrimental impact on the viewability of motorists on Interstate 84 and 
those approaching from the north and the airport to the south to view these signs, as well as the 
Holiday Inn structure itself. 
Mr. Butler will also offer an opinion of the impact on the remaining HI Boise property of 
the approximately 960 square feet of land that lTD admits is taken being taken adjoining the 
Vista Avenue ROWand the additional lands taken as a result of the permanent easement that 
will adjoin the parcel to the east upon completion of related Project improvements, including the 
impact of the constructed sound wall on the highest and best use of the east parcel of the HI 
Boise property. 
Mr. Butler has also taken into account the impact of the sound wall on the property and 
elimination of visibility from the Interstate in forming an opinion that the scope of lTD's taking 
properly includes the reduction in value for the vacant east parcel of the HI Boise property. 
Mr. Butler will opine that the Project materially and adversely affects the access to the HI 
Boise property, and the highest and best use of the HI Boise property and the vacant parcel. 
Mr. Butler will offer these opinions at both the scope of the take trial and the jury trial, 
Exhibits Used or Relied Upon. Mr. Butler has relied upon the following: 
•	 ITO's Amended Complaint for this case dated August 6, 2009, and its exhibits; 
•	 HI Boise's Amended Answer to Amended Complaint, Counterclaim and Demand 
for Jury Trial dated April 12, 2010 
DEFENDANT HI BOIS~~, LLC'S SUI>PLEMENTAL n.ESPONS~:S TO PLAINTIFJi"S FIRST SET 
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• Current State construction plans for the project (as defined lin lTD's Amended 
Complaint); 
•	 July 19671-80 (now 1-84) State construction plans; 
•	 A Corporation Warranty Deed dated August 23, 1967, and recorded as Instrument 
No. 751203, records of Ada County, Idaho, naming Ken Hills Investment Co. as 
Grantor, and the Idaho Board of Highway Directors as Grantee; 
•	 A Corporation Quit Claim Deed dated August 23, 1967:, and recorded as 
Instrument No. 751202, records of Ada County, Idaho, naming Great Western 
Investment Co. as Grantor, and the Idaho Board of Highway Directors as Grantee; 
•	 A Cooperative Agreement for this Project, entered into between ITD and ACHD 
on April 10, 2009; 
•	 Arial photographs of the site and vicinity; 
•	 The State's Motion for Partial Summary Judgment and supporting documents 
including the Affidavit of Robert Jacobs and Affidavit of Jason Brinkman, and 
exhibits appended thereto in support of that Motion filed by the Idaho 
Transportation Department; 
•	 The Affidavit of Patrick Dobie, PE in opposition to the Plaintiffs motion for 
partial Summary Judgment and in support of defendant HI Boise, LLC's motion 
for additional time to conduct discovery, and exhibits appended thereto; and 
•	 Idaho Transportation Department SyncroVideo AM/PM 2035 Traffic Model by 
Stanley Engineering. 
Qualifications of Witness. Please see the Resume of Mr. Butler attached hereto as Bates 
Nos. HIB06529-HIB06530. 
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List of Publications. Please see the Resume of Mr. Butler attached hereto as Bates Nos. 
HIB06529-HIB06530. 
Compensation to be Paid to Witness. Mr. Butler's rate for professional services and 
testimony is $120.00 per hour 
Listing of Other Cases. A list of cases in which Mr. Butler has previously testified will 
be provided upon receipt. 
PatrickDobie, P.E. [Expert Witness] ­
Statements, Bases and Reasons. Patrick Dobie, P.E. will offer his opinions, as a 
professional engineer licensed by the state of Idaho, on the extent of the talking caused by the 
Project on the Hl Boise property, including limiting internal traffic circulation for emergency 
vehicles and trucks; that the Project will increase capacity and, therefore, traffic and traffic 
congestion, and materially and adversely impact the safe use of the Vista Avenue driveway, all 
as more fully described in his affidavit filed in opposition to lTD's Motion for Partial Summary 
Judgment, to the end that the remaining access is not reasonable or safe for the current use. Said 
affidavit, including Mr. Dobie's full traffic study report and all other exhibits thereto, is 
incorporated herein by reference as if fully set forth in hac verba. As detailed therein, Mr. Dobie 
has extensively researched the Project, the history of the HI Boise property, and lTD's plans for 
the Project, the traffic studies that were prepared for the Project and the impact of each on the HI 
Boise Property. He has visited the Project site on numerous occasions and viewed multiple 
aerial photographs of the site and vicinity. 
In addition to the opinions offered 111 his aforementioned affidavit, Mr. Dobie has 
evaluated the visibility of the Project from a traffic and road design perspective, including the 
visibility of HI Boise's structures and signage from various viewpoints both on and off the 1-84 
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freeway, and has formed opinions regarding the negative impact that the Project will have on the 
ability of the public to see, recognize and access the HI Boise property. The witness has 
examined the current visibility and function of the existing billboard sign and the two full signs, 
and has concluded that the Project, as reconfigured, will have a substantial, material and 
detrimental impact on the viewability of motorists on Interstate 84 and those: approaching from 
the north and the airport to the south to view these signs, as well as the Holiday Inn structure 
itself. 
Mr. Dobie will also offer an opinion of the impact on the remaining HI Boise property of 
the approximately 960 square feet of land that is being taken adjoining the Vista Avenue ROW 
and the additional lands taken as a result of the permanent casement that will adjoin the parcel to 
the cast upon completion of related Project improvements, including the impact of the 
constructed sound wall and the relocated "pick point" for west-bound traffic on the ability of 
freeway traffic to recognize and, in a safe and timely fashion, make and execute a decision to 
exit 1-84 in order to access and utilize the HI Boise property. 
Mr. Dobie will opine that the Project, including but not limited to its redesigned traffic 
patterns and road configurations, substantially, materially and adversely affects the access to the 
HI Boise property, the ability of freeway traffic to make timely and safe decisions to exit the 
freeway to utilize the HI Boise property and its improvements, and the safe and effective ingress 
and egress of vehicles, including emergency response vehicles, to the HI Boise property, 
Mr. Dobie will offer these opinions at both the scope of the take trial and the jury trial. 
Exhibits Used or Relied Upon, Me Dobie has relied upon the following; 
• Robert Jacobs' exhibits identified in his affidavit; 
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•	 Email exchange between CIP, ACHD and Mr. Jacobs re: crash history and basis for 
changing access from Vista and median and future changes; 
•	 John Glenn Hall video and photos; 
•	 Various aerial photos; 
•	 lTD's plans for the Project; 
•	 Project traffic studies, including Technical Memorandums 1 and 2; 
•	 Deeds showing historic reservation for access to Property from Vista Avenue; and 
•	 Industry Safety Standards, Traffic Manuals and Design Standards, for LTD and 
ACHD. 
Qualifications of Witness. Please see the Resume of Mr. Dobie attached hereto as Bates 
No. HIB06531. 
List of Publications. Please see listing of Mr. Dobie attached hereto as Bates Nos. 
HIB06532-HIB06534. 
Compensation to be Paid to Witness. Mr. Dobie's rate for professional services and 
testimony is $150.00 per hour 
Listing of Other Cases. A list of cases in which Mr. Dobie has previously testified is 
attached hereto as Bates Nos. HIB06532-HIB06534. 
Mark Richey [Expert Witness] ­
Statements, Bases and Reasons. Mr. Richey will offer an OpInIOn as to the just 
compensation payable to HI Boise in the form of severance damages due Defendant for the 
undeveloped parcel consisting of approximately two (2) acres located generally to the east of the 
Holiday Inn Hotel and Convention Center improvements. 
DEFENDANT HI nOISE, LLC'S SUPPLEMENTAL RESIJONSES TO PLAINTIFF'S FIRST SET 
OF INTl<~RROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS - 13 
19106-001 
001158


















Mr. Richey will offer an opinion as to both the scope of the take trial scheduled, to 
commence on November 3, 2010, and an opinion as to just compensation at the jury trial 
scheduled to commence on March 2, 2011. 
At the scope of the take trial, Mr. Richey will offer an opinion that the bare land 
has been diminished in value as a result of the Project, including, without limitation, the 
limitation of signage, limitation on the viewability and accessibility of the bare land, which 
historically and functionally was and remains only through the developed portion of the Property 
owned by HI Boise from Vista Avenue. Mr. Richey has also considered the impact of the sound 
wall on the Property and the resulting elimination of visibility from Interstate 84 in forming his 
opinion that the scope of the take properly includes the reduction in value for the bare land 
parcel. 
Thus, Mr. Richey will offer an opinion supporting the finding that the scope of the take 
should include, and the jury's consideration of, damage to the vacant parcel which may include a 
change in the highest and best use of the property on a before and after basis. 
Mr. Richey also intends to offer an opinion at the jury trial as to the amount of just 
compensation due for damages to the bare land parcel, has not yet formulated the amount ofjust 
compensation and will do so upon completion of the Project and review of relevant documents 
and Project improvements, and final opinions ofMr. Dobie and Mr. Butler. 
Mr. Richey's opinions as to the amount of just compensation may also be impacted by 
the ongoing efforts to increase the elevation of the three signs on the Property, and to expand and 
obtain alternative or additional accesses to the Property from Sunrise Rim Road. 
Mr. Richey will also offer an opinion of value of the approximately 960 square feet of 
land that is taken being taken adjoining the Vista Avenue right-or-way and an opinion of value of 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL RESPONSES TO PLAIN'fIFF'SFIRST SET 
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the additional lands taken as a result of the permanent easement that will adjoin this parcel to the 
east upon completion of related Project improvements. 
Data and Other Information Considered. Mr. Richey has inspected the Property. His 
opinions may change as a result of the pending application for the City of Boise to change the 
elevation of the three signs. 
Exhibits Used or Relied Upon. Mr. Richey has relied upon the right-of-way drawings, 
construction drawings and other plans prepared by Plaintiff, and provided to III Boise's counsel 
in this matter, including, but not limited to, the following: 
•	 Aerial photographs of the site; 
•	 Videos taken by John Glenn Hall approaching the Defendant's signs on Interstate 
84 from both the cast and west, as well as still photographs of the Property from 
various vantage points; 
•	 Opinions and analysis contained in the Affidavit of Patrick Dobie, P.E., with 
exhibits dated April 23, 2010; 
•	 Opinions and analysis contained in the Affidavit of Mark Butler with exhibits 
dated April 22, 2010; 
•	 HI Boise's business and income tax records for the period of 2006 through 2009, 
and other documents identified in Ms. Lloyd-Jones' Estimate of Business 
Damages report. 
•	 INTEGRA Realty Resources Appraisal of Real Property dated October 21, 2008; 
•	 INTEGRA Realty Resources Appraisal of Real Property dated August 28, 2008; 
Qualifications of Witness. Please sec the Resume of Mr. Richey attached hereto as 
Bates No. HIB06527. 
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List of Publications. Please see the Resume of Mr. Richey attached hereto as Bates No. 
HIB06527. 
Compensation to be Paid to Witness. Mr. Richey charges $15,000 for his appraisal work 
in this case. 
Listing of Other Cases. Please see attached listing of Court Testimony and Depositions 
(HIB06528). 
John: Glenn Hall [Fact Witness] ­
'~.' 
Mr. Hall has taken "before" photographs (attached hereto as Bates Nos. HIB06539­
HIB06589) and videos, and intends to take a matching set of "after" photographs and videos 
once the Project is completed. 
Jason Brinkman [Expert 'Witness] -
Mr. Brinkman may bc called as a fact or expert witness to testify as to statements, 
practices and opinions regarding the impact traffic from the Project will have on the accessibility 
to the Property and the basis for the current and historic design of the Proj ect and Vista Avenue. 
In addition, he may be called to testify concerning sight lines, the basis for initial and revised 
ROWand construction plans and application of safety considerations, traffic manuals, design 
manuals and standards, traffic studies, Technical Memorandum No. 1 and 2, and. experience 
resulted in the various plans. 
Statements, Bases and Reasons. Please refer to PlaintiffITD's Disclosure of Advancing 
Experts dated June 4, 20 IO. 
Data and Other Information Considered. Please refer to Plaintiff lTD's Disclosure of 
Advancing Experts dated June 4, 2010. 
DEFENDANT HI nOISE, LLC'S SUPPLEMENTAL RESI)()NSES TO PLAINTIFF'S FIRST SET 
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Exhibits Used or Relicd Upon. Please refer to Plaintiff ITO's Disclosure of Advancing 
Experts dated June 4,2010. 
Qualifications of Witness. Please refer to Plaintiff lTD's Disclosure of Advancing 
Experts dated June 4, 20 IO. 
List of Publications. Please refer to Plaintiff ITO's Disclosure of Advancing Experts 
dated June 4, 2010. 
Compensation to be Paid to Witness. Please refer to Plaintiff ITD's Disclosure of 
Advancing Experts dated June 4, 2010. 
Listing of Other Cases. Please refer to PlaintiffITD's Disclosure of Advancing Experts 
dated June 4, 2010. 
Robert}acobs [Expert Witness] -
Mr. Jacobs may be called as a fact or expert witness to testify as to statements, practices 
and opinions that impact traffic and accessibility to the Property and the basis for the current and 
historic design of the project and Vista Avenue. In addition, he may be called to testify 
concerning sight lines for traffic leaving and entering the Property [rom Vista Avenue, as 
depicted in his Supplemental Affidavit, the basis for initial and revised right-of-way and 
construction plans and how the application of safety considerations, traffic manuals, design 
manuals and standards, traffic studies, including Technical Memorandum No. 1 and 2, resulted 
in the various iterations of plans. 
Statements, Bases and Reasons. Please refer to PlaintiffITD's Disclosure of Advancing 
Experts dated June 4, 2010. 
Data and Other Information Considered. Please refer to PlaintiffITD's Disclosure of 
Advancing Experts dated June 4, 2010. 
DEFENDANT HI BOISE, LLC'S SITJ>PLEM.ENTAL RESPONSES TO PLAINTIFF'S FIRST SET 












c J c t it c
    
   
    
 





Exhibits Used or Relied Upon. Email communications between ITD, Cll' and the 
ACED and Mr. Jacobs' Supplemental Affidavit and exhibits. Please refer to Plaintiff lTD's 
Disclosure of Advancing Experts dated June 4, 2010. 
Qualifications of Witness. Please refer to Plaintiff lTD's Disclosure of Advancing 
Experts dated June 4,2010. 
List of Publications. Please refer to Plaintiff ITO's Disclosure of Advancing Experts 
dated June 4, 2010. 
Compensation to be Paid to Witness. Please refer to Plaintiff lTD's Disclosure of 
Advancing Experts dated June 4,2010. 
Listing of Other Cases. Please refer to Plaintiff lTD's Disclosure of Advancing Experts 
dated June 4, 20 10. 
Terry Little [Fact Witness} -
Mr. Little is a Department Manager with the Ada County Highway District ("ACHD") 
responsible for the planning and design of roadways under the ACHD's jurisdiction, which 
includes Vista Avenue. He will testify regarding how a crash history and other circumstances 
will amend or change access to the Property. 
Statements, Bases and Reasons. Defendants do not have this information available at 
this time. 
Data and Other Information Considered. Defendants do not have this information 
available at this time. 
Exhibits Used or Relied Upon. Email communications between lTD and ClP. 
Defendants do not have this information available at this time. 
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Qualifications of Witness. Defendants do not have this information available at this 
time. 
List of Publications. Defendants do not have this information available at this time. 
Compensation to be Paid to Witness. Defendants do not have this information available 
at this time. 
Listing of Other Cases. Defendants do not have this information available at this time. 
REQUEST FOR PRODUCTION OF DOCUMENTS 
REQUEST FOR PRODUCTION OF DOCUMJ~NTS NO.2: Please produce the 
curriculum vitae or resume for each and every expert consulted by you in reference to this action, 
including the Idaho Rule of Civil Procedure 26(b)(4)(A) experts. 
ANSWER: Defendant has not fully determined who it will call to testify as an 
expert witness at trial in this matter. Subject to, and without waiving the foregoing 
objection, Plaintiff is directed to documents Bates numbered as lIIB06527-HIB06589. 
}1',I-/
 
DATED THIS JQ_ day of June, 2010.
 
E SHOEMAKER P.A. 
By__-+ f-- _ 
Fredric 
Thomas L yd III 
Attorneys or Defendant HI Boise, LLC 
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STATE OF NEW YORK ) 
): ss. 
COUNTY OF NEW YORK ) 
I, Alfred Frazzini, being first duly sworn on oath, depose and say: 
That I am an authorized representative of the Defendant HI Boise, LLC in the above-
captioned action, and as such have read the foregoing Supplemental Responses to Plaintiffs First 
Set of Interrogatories and Requests for Production of Documents, know the contents thereof and 




SUBSCRIBED AND SWORN TO BEFORE ME this 9lh day of June, 2010. 
NOTARY PUBLIC for New York 
Residing at White Plains" NY 
My Commission Expires: January 12,2012 
CAROL A. BEl.T 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the to" day ofJune, 2010, a true and correct copy of 
the foregoing was served upon the following: 






Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise, ID 83701-2527 





Mortgage Electronic Registration Systems, Inc. [g] u.S. Mail 
1818 Library Street, Suite 300 D Facsimile 
Reston, VA 90190 D Hand Delivery 
[Defendant} DE-mail 
-------'--------~-----_. 
Frcdri V. Shoemaker 
Thomas 1. Lloyd III 
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3300 Vista Avenue 
Boise, Idaho 83705-4717 
Prepared by: 
HVS Consulting and Valuation Services 
Division of Hotel Appraisals, LLC 
369 Willis Avenue 
Mineola, New York 11501 
(516) 248-8828 
(516) 742-3059 FAX 
Submitted to: 
Mr. Fredric V. Shoemaker 
Greener Burke Shoemaker 
950 West Bannock Street, Suite 900 
Boise, Idaho, 83702 
(208) 319-2600 
(208) 319-2601 FAX 
fshoemaker@greenerlaw.com 
Estimate of Business Damages 


















Boise City Hall, 2nd Floor Phone: 208/384-3830 J/JN ?' f'-' 
150 N. Capitol Boulevard Fax: 208/384·3753. " ., ?,.•. /B 0 IS E P. O. Box 500 TDDiTTY: 800/377.3529 Ut.:. /<; . ' 
~ Boise, Idaho 83701.0500 We1:5 ite: www. eityofboisel.~eiiiW;'?ViI::J\l7 ~/€"X'S-"-LL__--i 
Application for Appeal Fee: $
 
I (we)~qLp.Q.i~,__ .L.T&_. __________, hereby appeal the decision ef the Boise City:
 
o	 Planning & Zoning Commission o Hearing EXJJ11iner 0 Design Review Committee 
o Historic Preservation Commission [] Planning Director 
File Number: "VA' l]~lnor;8 
Specific Action Being Appealed: __.12en' a1 of recuest for a v a riance to exceed the n.ax i.mum cu anr.i \:y 
Grounds for Appeal 
). Tne COfi';n1 is g i on ':~ dE: cis; cr;_._.i_t? J.;:L .q 2:'_;~_q ~~ _p.1-1~~ S Y._fl.nt; to ?.G::::: ~ -?;]."... _~ 1,·· .Q J .'" ..0..7._.". JJ_ :?_LQ1J. ?_,L__~ __..__ '" T,hc; ct~ __c i _ v i a 1 ate s:~_.t_Qn 
Appeal Contact Person: ;;:idl3.l'cj 
Address: 10.0. ;:,o:{ 639, "aise, 702:10 83701 
1I0me Phone;	 \\'ork Phone: 208 388-0230 
Appeals 
o	 Appeal of an Administrative Decision to the Planning & Zoning Commission or Design Review Committee (non-refundable fcc). 
o Appeal of a Design Review Committee Decision to the Planning & Zoning Commission." 
o	 Appeal of a Planning & Zoning or Historic Preservation Commission decision to City Council." 
o Appeal of a Hearing Examiner decision to City Council. * 
• P"11101l of fcc is refundable if appeal is successful, 
Notes
 
L lfihc reasons for the appeal arc resolved prior [0 the appeal hearing. please contact the Planning StarLH 384-3830.
 
2.	 The only topics which may be discussed during the appeal hearing arc the specific reasons for the appeal as Slated in the 
application. 
3.	 Neighborhood groups arc encouraged to eject a spokesperson for appeals that are supported. by numerous residents of the 
project to avoid a duplication of testimony. 
4.	 Section 11-3-7.2 of the Zoning Ordinance provides that all appeal to Council may not be withdrawn without the consent of 
Counci I. 
SignatunO! of Appellant/Representative:.12 ·l·tt::>"tL--~~. 
For Staff Use Only:
 
If the appellant is not the applicant, the applicant must be contacted immediately following the acceptance or this appeal.
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Via Hand Delivery 
Hal Simmons, Planning Director
 
Boise Planning & Development Services
 




RE: Appeal Memorandum for CVAIO-OOO08/3300 S. Vista Avenue
 
SB File No. 22757.1
 
Dear Mr. Simmons: 
On Apri114, 2010, HI Boise, LLC ("Holiday Inn") applied for a variance for sign height \ 
and the number of signs for the Holiday Irm located at 3300 South Vista Avenue in Boise, 
Idaho.' Holiday Inn requested the variance because reconstruction of the Vista Avenue 
interchange by the Idaho Transportation Department ("lTD") has completely obscured one 
\ 
\
existing sign and significantly affected two other existing signs. On June 14, 2010, the Boise City
 
Planning and Zoning Commission (the "Commission") held a hearing on the application. The
 
Commission denied the requested variance; Holiday Irm filed an appeal with the BoiSE! City
 
Council on June 24, 2010. This letter constitutes the memorandum in support of the appeal. 
1 The Staff Report incorrectly stated that Holiday Inn applied for a variance for the background i 
area of the signs. Staff Reportpp. 2, 4 - 5. Staff and the applicant corrected this error at the Commission's J 
June 14, 2010hearing. Boise City Planningand Zoning Commission Minutes June 14, 2010 pp.13-14. I 
However, the Commission's decision and staff's transmittal letter of the decision again erroneously refers /i 
to the background areas of the signs. See Planningand Zoning Decision p. 2; Planning& Development 
Services LetterDatedJune 15, 2010. Holiday Inn requested an answer on only the height and number of / 
signs because producing final designs involves significant time and expense. After obtaining a / 
determination on the two most important issues for Holiday Inn - the height and number - Holiday Inn/II
intends to apply for sign and building permits. At that time, Holiday Inn will provide more detailed 
information, including the sign design, background areas, illumination, logos, landscaping, etc. 
251 E. FRoNT STREET / 
SUITE 200 
p.o. BOX 639 f 
BOISE, IDAHO 83701 <, // 
~, / 
208-388-1000 '''-, / 
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Signage is a crucial component of advertising for hotels and motels, particularly those 
situated adjacent to regional thoroughfares such as Interstate 84, and principal arterials like 
Vista Avenue. The Holiday Inn at the Vista Avenue interchange was originally constructed in 
the 1960s. For the several decades since then, three signs have been located on the Holiday Inn 
property and have provided invaluable visibility for the hotel. The three signs include: (1)a 
small sixteen-foot tall fbillboard" type sign located at the southeast comer of the property along 
Interstate 84; (2) a thirty foot tall pole type sign located south of the main hotel building and 
oriented to Interstate 84; and (3) a twenty-eight foot tall monument/pylon type sign located 
along Vista Avenue. 
ITD is currently reconstructing the Vista Avenue interchange, substantially increasing 
the size, mass, and elevation of the entire interchange. The number of traffic lanes on Interstate 
84 will double from four to eight. The interchange will feature a Single Point Urban Interchange 
design (the only one in the State of Idaho), which places a traffic light at the center of the 
overpass and greatly increases the size, mass, and elevation of the interchange. Other 
improvements to the Vista Avenue portion of the interchange include two through traffic lanes 
in each direction and dual left-tum lanes, which has greatly increased the width of the Vista 
Avenue overpass from 74.3feet to 197.5 feet.3 
The old Vista Avenue overpass roadbed at its highest point had an elevation of 2,841.45 
feet. The new elevation is 2,848.11 (raised 6.66 feet above the elevation of the old roadbed). The 
new cement side barrier along the Vista Avenue overpass, at its highest, has an elevation of 
2,849.64 feet (8.19feet higher than the old overpass). The old Vista Avenue OVE!rpass did not 
include a pedestrian fence, but a large and heavy foot pedestrian fence was added to the new 
overpass. It has an elevation of 2855.88 - 14.43 feet higher than the old overpass. Thus, the total 
elevation for the new Vista Avenue overpass is nearly fourteen and a half feet higher than the 
old Vista Avenue overpass.' 
The exit ramps for the interchange will include dedicated right-tum lanes and much 
wider and longer on- and off-ramps. The Vista Avenue exit ramp in front of the Holiday Inn is 
much higher and has a much more abrupt edge than the sloping grade that flowed between the 
old exit ramp and the traffic lanes of Interstate 84. In short, the changes radically affect the 
visibility enjoyed by the Holiday Inn and its signs since they were built and installed. 
The Holiday Inn and the locations of the signs used by the Holiday Inn are unique 
compared to all other properties directly located on the Vista Avenue interchange. This is 
2 In general, the facts set forth in this "Background" section are taken from the application materials and
 
documents submitted prior to the June 14, 2010 hearing and the photographs and evidence provided to
 
the Commission at the hearing.
 
3 The new overpass is also forty feet longer.
 






  b  
      
  ludl:? ) 
" i    rn  
 )  
 )   
    
  
     
   
    
  rn    
   .    
     
   
 
.   
 
   .    ,  
 
  .4 
 rn l:?s
     
  
     
 
   
  
    
,   
   
 
"   J   
........
 






demonstrated by the photographs and diagrams submitted with the variance application and 
provided to the Commission at the hearing on June 14, 2010. See Exhibit #1 eVAlD-DODOS 
photographs 1-6; see also the photographs provided by staff and the photographs submitted 
with the application. The Holiday Inn's property and signs were unique before I1D began its 
work, but the property and its signs have also been uniquely affected by lTD's work. No other 
business located on the interchange has the number and type of signs as close to the new 
interchange improvements as does the Holiday Inn. No other properties or business located on 
the interchange are as "below grade" vis-A-vis the interchange improvements. The Holiday Inn 
property is the only property directly adjacent to the interchange where a majority of the 
property is located significantly below the elevation grade of Vista Avenue. Essentially, ITO's 
actions have placed the Holiday Inn property in a "hole" that no other surrounding properties 
experience. 
The purpose of the zone for the Holiday Inn (C-2) is to "fulfill the needs for travel­
related service within the City." BoiseCity Code § 11-04-06.03. Construction at the interchange 
has significantly affected, and in one case completely obscured, the visibility of the three 
existing signs that guide the public to this travel-related service. A sound wall constructed 
along Interstate 84 as part of the Vista Avenue interchange project completely covers the 
existing billboard sign, rendering the sign useless. The change in grade to Interstate 8·1, the 
Vista Avenue overpass, and the exit and entrance ramps have significantly affected the visibility 
of the other two signs. Traffic traveling north from the airport along Vista Avenue can no 
longer see the sign located on Vista Avenue before cresting the interchange. Additionally, 
traffic traveling west on Interstate 84 cannot see the signs located on the property before making 
a decision to use the Vista Avenue exit ramp. Essentially, vehicles will be driving past the 
Holiday Inn before the drivers will be able to see the sign. This does not fulfill the needs of the 
traveling public. 
Individuals traveling on Interstate 84 can no longer see the sign south of the building in 
the manner they could before the changes to the interchange. That sign is most adversely 
affected by the "hole effect" on the Holiday Inn property created by the interchange expansion 
The new sound wall, the new larger and more elevated exit ramp to Vista Avenue for traffic 
traveling west on Interstate 84, and the increased mass and height of the Vista Avenue overpass 
have relegated the Holiday Inn property to a cavity in the mass of the interchange 
improvements. None of the other three properties located on the interchange have suffered 
similarly. 
Holiday Inn would have continued using, and benefitting from, the existing signs had 
the interchange not been reconstructed by lTD. The existing signs were effective and valuable 
tools prior to the changes at the interchange. The hardship created by ITO is a special 
circumstance not created by Holiday Inn's actions. Holiday Inn asks for nothing more than to 
restore the commensurate value and efficacy of the existing signs. Holiday Inn requested that 
the Planning and Zoning Commission grant a variance allowing the signs to be raised to 
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Since the signs were installed, the applicable City sign regulations have changed. The 
billboard sign was installed prior to the property being annexed into the City and is subject to 
grandfather rights. The signalong Vista Avenue and the sign south of the main Holiday Inn 
building, which is oriented to Interstate 84, are approved signs pursuant to two separate Boise 
City conditional use permits. Holiday Inn sought a variances from the current sign regulations 
for the sign heightss and the number of signs." Again, Holiday Inn's requested variance would 
not have been necessary had the reconstruction of the interchange not imposed a hardship and 
eliminated the utility of the existing signs. 
ANALYSIS 
Boise City Code Section 11-06-10 provides that a property owner requesting a variance 
for a sign (or signs) must meet six criteria. Holiday Inn's variance request meets each of the six 
criteria. The substantial evidence in the record does not support the Commission's decision 
denying the requested variance and should be reversed. See Boise City Code § 11-03-07.0S.G.4 
("If there is not substantial evidence to support the findings upon which the original decision is 
based, the decision shall be reversed."). The six criteria for a sign variance set forth in Section 
11-06-10are addressed below: 
Section 11-06-10(1) 
That there are special circumstances applicable to the property involving the size, shape, 
topography, location or surroundings, which do not apply generally to other properties in the 
same zoning district that are not the result ofvoluntary actions of the applicant. 
The record before the Commission was devoid of any evidence the Holiday Inn property 
and the Holiday Inn signs are not subject to special circumstances. The Commission decision 
summarily states without any supporting evidence or argument that "[tJhere are no special 
circumstances associated with the property in terms of its size, shape, topography, location, and 
surrounding." Planningand Zoning Decision p. 2. Photographs provided to the Commission at 
the hearing and provided within the variance application packet demonstrate otherwise. The 
Commission appears to have adopted the conc1usory and unsupported statement in the Staff 
Report that the "proposed ITD interchange redesign will impact all the adjacent properties and 




6 The existing sign heights are:
 
• Vista Avenue Sign - 28 feet 
• Sign South of Main Building and Oriented to Interstate 84 - 30 feet 
• Billboard Sign - 16 feet 
Requested Variance Heights: 
• Vista Avenue Sign - Raised 12 feet (Total = 40 feet) 
• Sign South of Main Building and Oriented to Interstate 84 - Raised 30 feet (Total = 60 fed) 
• Billboard Sign - Raised 20 feet (Total = 36 feet) - The sounds wall in front of the sign is 20 feet 
high with 21 foot joint "caps." 
7 Boise City Code limits the number of signs along a roadway to one. Two of the existing signs, including 
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businesses in a similar manner." Staff Report p. 6. This conc1usory statement Lacks any 
foundation or factual basis. It is a mere restatement of the standard found in Boise City Code 
Section 11-06-10(1). 
The photographs and information provided at the June 14, 2010hearing and provided 
with the variance application demonstrate the Holiday Inn property and the Holiday Inn signs 
are unique in their size, location, surroundings, and topography. No other properties or 
businesses located on the interchange are as "below grade" vis-A-vis the interchange 
improvements. The Holiday Inn property is the only property directly adjacent to th€~ 
interchange where a majority of the property is located significantly below the elevation grade 
of Vista Avenue. Essentially, the Holiday Inn is now located in a hole. No other business 
located on the Vista Avenue interchange has the number and type of signs as close to the new 
interchange improvements as does the Holiday Inn. As such, no other businesses or properties 
on the interchange have been impacted by the construction to the extent the Holiday Inn signs 
have been impacted. (In fact, only three businesses are located at the four corners of the Vista 
Avenue interchange. There is no business located on the vacant lot on the southwest comer of 
the interchange.) Further, no other businesses have a sign completely blocked by II'D's new 
sound wall. No other businesses located at the interchange had their existing signs located in 
an area where visibility has been directly impacted by the interchange construction and left 
deep in a "hole" in relation to the elevation of Vista Avenue and the interchange improvements. 
Holiday Inn also met the second element required in Section 11-06-10(1) - that the 
special circumstances not be created by the applicant's own actions. The extraordinary and 
special circumstances unique to the Holiday Inn's signs were not created by Holiday Inn's 
voluntary actions. Rather, lTD's actions created the detrimental circumstances for the Holiday 
Inn property and signs. 
Section 11-06-10(2) 
That the granting ofsuch sign variance will not constitute a grant ofspecial privilege that is 
inconsistent with the limitations upon other property in the vicinity and zone in which such 
property is situated. 
The requirement of Section 11-06-10(2) is closely related to the requirements of Section 
11-06-10(1). As set forth above, no property or signs on the Vista Avenue interchange have been 
as adversely affected as have the Holiday Inn property and signs. There is no "special 
privilege" because no other properties, businesses, or signs are similarly situated or have been 
affected like the Holiday Inn property and signs. 
The Commission's decision (and the Staff Report) again make conclusory statements 
that Holiday Inn has not met the requirements of Boise City Code. Rather than provide 
supporting evidence, the Commission's decision (and the Staff Report) merely recites the 
Language of Section 11-06-10(2) stating, without supporting evidence, "[t]he requested sign 
variance would be considered a grant of special privilege since the Interstate 84 interchange 
redesign will impact the surrounding properties in regards to signage in a similar fashion." 
001173
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Planning andZoning Decision p. 2. The overwhelming evidence provided to the Commission, in 
both text and pictures, proves otherwise. 
Section 11-06-10(3)
 
That non-conforming signs in the vicinity surrounding the subject site may not be used to set
 
the standard for or be compared with applications for new signs, and shall not be used as
 
justification for a hardship or special circumstance.
 
Holiday Inn's application for the variance relates to the hardship and special 
circumstances created by ITO's actions. The Staff Report correctly states the "special 
circumstances stated by the applicant for the proposed increased freestanding height is not 
based on any non-conforming signs within the vicinity of the subject property." Staff Report p 7. 
The Planning and Zoning Commission concurred. Planning and Zoning Decision p. 2 (note the 
absence of statements addressed to Section 11-06-10(3)). Thus, Holiday Inn clearly met the 
requirements of Boise City Code Section 11-06-10(3).8 
Section 11-06-10(4)
 




The Commission's decision and the Staff Report failed to explain why the requested 
variance was not the minimum necessary action to alleviate the hardship and exceptional 
circumstances suffered by Holiday Inn due to ITD's actions, Again, the Commission merely 
includes a conclusory statement regarding the criteria found in Boise City Code Section 11-06­
10. Regarding the specific requirement of Section 11-06-10(4), the Commission's decision states 
"the requested sign variance is not the minimum necessary to alleviate the perceived hardship 
since the applicant could continue to use the two approved freestanding signs ..." Planning and 
Zoning Decision p. 2. In essence, the Commission's decision proposes that because ITDrs actions 
did not physically remove the signs, Holiday Inn suffered no hardship. 
The Commission's decision, if left to stand, would provide no way for Holiday Inn to 
alleviate the hardship and exceptional circumstances created by ITO's reconstruction of the 
Vista Avenue interchange. The decision ignores the impact on the sign located along Vista 
Avenue and the sign located south of the main Holiday Inn building and oriented toward 
Interstate 84. Most importantly, the decision wholly fails to address the billboard sign even 
though it is completely blocked by the sound wall. 
8 In its application materials, Holiday Inn did not reference any other non-conforming signs in the 
vicinity surrounding the subject site as a basis for the variance. Ironically, City staff initilally raised the 
issue of a nearly sixty foot non-conforming Texaco sign across Vista Avenue from the Holiday Inn 
property. The Staff Report provides: "It should be noted that there is a 55 foot high freestanding sign 
across Vista Avenue, which was approved in 1979. This is a non conforming sign and cannot be used to 
set the standards for signage in this area." StaffReport p. 7. 
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'The variance heights requested by Holiday Inn are the minimum necessary to alleviate 
the hardship and exceptional circumstances caused by ITO's actions. Holiday Inn requested a 
variance to raise the billboard sign just above the twenty-foot high sound wall, so the sign 
would be visible again. Holiday Inn requested a variance to raise the Vista Avenue sign twelve 
feet and the sign south of the main Holiday Inn building thirty feet to account for the visibility 
changes caused by ITD's actions. 'Theseheights are consistent with the reduced visibility 
caused by ITO raising the Vista Avenue overpass improvements nearly fourteen and one-half 
feet higher than the old Vista Avenue overpass improvements. The requested heights also seek 
to mitigate the increased mass of the interchange structure (including the doubling of traffic 
lanes on Vista Avenue and Interstate 84), as well as the new additional elevation and 
abruptness of the Vista Avenue exit in front of the Holiday Inn. 
The Staff Report, in what appears to be an afterthought, proposes that Holiday Inn coul 
"utilize the ITO provided signage located along Interstate 84 to advertise lodging at this off 
ramp" as an alternative to the now useless billboard sign. StaffReport p. 9. Members of the 
Commission asked about the possibility of the ITO "10go services" type of signage at the 
hearing held on June 14,2010. Boise City Planning and Zoning Commission Minutes June 14, 2010 
p.16. The ITO signage described by staff is unsuitable for at least two reasons. First, the 
typeface and background of such "logo services" signs installed by ITO are many, many times 
smaller than the typeface and background of the existing billboard sign. Second, and more 
importantly, lTD has informed Holiday Inn that all "Iogo services" signage is being removed 
along the stretch of Interstate 84 near the Holiday Inn. Quite simply the suggested signage is 
not an option. 
Section 11-06-10(5)
 
The approval, denial or modification ofany sign variance shall not provide precedent for any
 
other sign variance in the city.
 
Granting Holiday Inn's requested variance will not provide precedent for other sign 
variances within the City. It remains within the City's province to assure future decisions do 
not allow the grant of this variance to create precedent for future applications and decisions. 
Section 11-06-10(6)
 
The granting of the sign variance will not be materially detrimental to the public welfare or
 
injurious to the properties or improvements in the Vicinity.
 
No evidence was provided by the Commission that granting the requested variance for 
height and number of signs would be detrimental to public welfare or injurious to the 
properties or improvements in the vicinity of the Holiday Inn. Further, granting the requested 
variance will further the purpose of the City-approved C-2 Zone of the Holiday Inn property ­
to fulfill the needs of the travelers coming to and (hopefully) staying in Boise. Boise City Code § 
11-04-06.03. The Commission's decision states "[a]n expanded freestanding sign would 
adversely impact the streetscape aesthetic along a gateway street and increase the visual clutter 
along Interstate 84." Planning and Zoning Decision p. 2. 'That is not the standard stated in the 
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10(6) is whether granting the variance would be materially detrimental to the public welfare or 
injurious to the properties or improvements in the vicinity. Boise City Code § 11-06-1.0(6). The 
Commission's decision and its deliberation during the June 24, 2010hearing cited no evidence 
about why Holiday Inn had not met the criteria for Section 11-06-10(6). Further, the 
Commission's decision includes no information regarding what"sign" its decision means to 
address given that the variance application requested a variance for three signs and not a single 
sign. 
The Staff Report included several half-hearted attempts to conclude why Holiday Inn 
had not met the criteria of Section 11-06-10(6). For example, the Staff Report states "[t]wo of the 
freestanding signs are separated from the residential neighborhood by the main body of the two 
story hotel." StaffReport p. 8. Then without any evidence staff concludes "these signs ... could 
be visible from the adjacent neighborhood." StaffReport p. 8. 
It is important to note that Holiday Inn held a neighborhood meeting for the application 
and no neighboring property owners, including residential property owners, objected to the 
requested variance at the Commission's hearing. No neighbors attended the public hearing. In 
fact, staff later admits the signs are screened from the residences by mature trees, vegetation, 
and a large parcel (which is owned by Holiday Inn). StaffReport p. 8. Furthermore, the 
photographs provided to the Commission show that a sign would need to be many times 
higher than those requested by the variance in order for the residences, which are behind 
several two-story Holiday Inn buildings, mature trees, vegetation, and a long distance from the 
signs, to be seen. 
Staff also opines in the Staff Report that "freestanding signs orientated towards 
Interstate 84 could cause a distraction for motorists along the freeway." StaffReport p. 8. Under 
this rubric, any sign located along Interstate 84 should be barred because the City of Boise, 
contrary to its code, really does not intend to address the needs of the traveling public. (It 
appears the City would prefer the travelling public stay and spend their time and money in 
Eagle or Meridian.) In other words, according to staff, if a sign actually gets a driver's attention, 
and thus accomplishes what a sign is supposed to do, the sign should be barred. 
CONCLUSION 
The Holiday Inn's variance request meets each of the six criteria found in Boise City 
Code Section 11-06-10. Because the substantial evidence in the record does not support the 
Commission's decision denying the requested variance, Holiday Inn respectfully requests that 
the City Council reverse the Commission's decision. 
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Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd-Jones III, ISB # 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S MEMORANDUM IN 
SUPPORT OF MOTION TO 
AMEND SCHEDULING 
ORDER RE EXPERT 
DEADLINES 
Defendant HI Boise, LLC, a Delaware limited liability company, ("HI Boise") .. by and 
through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., submits this 
Memorandum in Support of its Motion to Amend Scheduling Order Regarding Expert Deadlines. 
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CHRONOLOGY AND INTRODUCTORY STATEMENTS:
 
The Court has entered two pre-trial orders, the first of which was Order Setting 
Proceedings and Trial entered on August 19, 2009 ("Pre-Trial Order"), prior to current counsel's 
substitution for HI Boise's predecessor counsel. 
Paragraph 6 of the Pre-Trial Order stipulated that the "advancing party's" expert 
witnesses shall be disclosed no later than 150 days prior to trial (June 6, 20 I0) and the 
responding party's expert witnesses shall be disclosed no later than 120 days prior to trial (July 
6,2010). 
On June 10, 20 10, HI Boise identified and filed its IRCP 26(b )(4)-compliant disclosures 
of the four expert witnesses that it intends to call at the scope of the take trial, identifying as its 
own experts: Mark Butler, Patrick Dobie, P.E., Ann Lloyd-Jones and Mark Richey. 
On July 6, 20 I0, HI Boise submitted, pursuant to the Court's Pre-Trial Order, its Expert 
Witness Disclosures regarding these same four witnesses. (See Affidavit of Counsel, l~ 9.) 
In response to Plaintiffs Motion for Summary Judgment, HI Boise had filed the 
affidavits of the two witnesses, identified as expert witnesses, namely Patrick Dobie, P.E., and 
Mark Butler on April 26, 2010. 
On November 3, 2009, HI Boise had filed under seal and served an Estimate of Business 
Damages prepared by Anne Lloyd-Jones of HVS, consisting of 175 pages, in satisfaction of the 
requirements for submission of a business damage claim. 
Delivery of Synchro files unreasonably delayed. 
The following dates and documents are relevant to the sought-after "Gould" Synchro 
files, which are two - two minute "videos" of traffic prepared by Plaintiffs engineers depicting 
traffic on Vista Avenue and the interstate exchange near the HI Boise property. lTD had 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO AMEND 
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previously produced a set of Synchro files, but these two sets of Synchro files are different. 
(Affidavit of Counsel, ~ 6.) 
The subsequent set of Synchro files for the 2035 year, were first requested on April 6, 
2010 during the deposition of Jay Gould, an employee of Connecting Idaho Partners ("CIP"). 
(Affidavit of Counsel, ~ 6.) The following letters and e-mails detail the efforts made to attain a 
viewable version of these Gould Synchro files for examination and inspection by HI Boise's 
traffic engineer, Patrick Dobie, P.E., as detailed in the following emails and letters. 
•	 Letter from Fred Shoemaker, counsel for HI Boise, to Ted Tollefson, counsel for 
Plaintiff, dated April 6, 2010 requesting Synchro files. (Affidavit of Counsel, Exhibit 
"A"); 
•	 Letter from Ted Tollefson to Fred Shoemaker dated April 9, 2010 advising he could 
not provide the "Gould" Synchro files. (Affidavit of Counsel, Exhibit "B"); 
•	 Letter from Fred Shoemaker to Ted Tollefson dated May 18, 2010 clarifying request. 
(Affidavit of Counsel, Exhibit "C"); 
•	 Letter from Ted Tollefson to Fred Shoemaker dated May 25, 2010 declining 
provision but offering a "viewing". (Affidavit of Counsel, Exhibit "D"); 
•	 June 8, 2010 Gould Synchro files viewed at CIP offices; 
•	 Email from Fred Shoemaker to Ted Tollefson dated June 8, 2010 requesting copies 
and offering costs. (Affidavit of Counsel, Exhibit "E"); 
•	 Email from Ted Tollefson to Fred Shoemaker dated June 10, 2010 asking for 
"explanation" of difference and questioning "relevance". (Affidavit of Counsel, 
Exhibit "F"); 
•	 Email from Fred Shoemaker to Ted Tollefson dated June 12, 2010 explanation of 
relevance and difference. (Affidavit of Counsel, Exhibit "G"); 
•	 Email from Ted Tollefson to Fred Shoemaker dated June 25, 2010 advising costs to 
copy not yet determined and urging that each Synchro file was the "same". (Affidavit 
of Counsel, Exhibit "H"); 
•	 Email from Fred Shoemaker to Ted Tollefson dated June 25, 2010 offering "just film 
the Synchro" if cost to copy not determined by July I, 201O. (Affidavit of Counsel, 
Exhibit "I"); 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO AMEND 
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•	 Email from Fred Shoemaker to Ted Tollefson dated July 2, 2010, (Affidavit of 
Counsel, Exhibit "J",) last informal request made; 
•	 Email from Mary York, counsel to Plaintiff, to Fred Shoemaker dlated July 2, 2010. 
(Affidavit of Counsel, Exhibit "K"); 
•	 Email from Fred Shoemaker to Ted Tollefson (and Mary York) dated July 2, 2010. 
(Affidavit of Counsel, Exhibit "L"); 
•	 Cover letter from Mary York to Fred Shoemaker dated July 7, 2010 delivering a 
viewable version of the Gould films. (Affidavit of Counsel, Exhibit "L-l "); 
•	 On July 13, 2010, HI Boise's expert witness, Patrick Dobie, P.E." was able to view 
those Synchro files at HI Boise's attorney's office. (Affidavit of Counsel, I~ 7); 
CRITICAL PROJECT COMPONENTS NOT COMPLETED FOR EXPERT 
ANALYSIS 
The following dates are relevant to the efforts of Patrick Dobie, P.E., to make 
measurements of the sight triangle and the viewability of oncoming traffic for vehicles exiting 
and entering the HI Boise driveway. HI Boise, during depositions it took and through 
interrogatories, consistently inquired about the time for the completion of the Project. It did so 
because this was critical to the final formulation of expert testimony. 
•	 Plaintiffs response to HI Boise's Interrogatory No.7 on January 15,2010, indicated 
that the completion date for the Project was September 8, 201O. This would be a date 
too late for Patrick Dobie, P.E., to measure and analyze sight triangles or the slope of 
the reconstructed HI Boise driveway. Accordingly, Mr. Dobie independently 
followed the progress of the Project's completion adjacent to the HI Boise property. 
(Dobie Affidavit, ~ 7.) 
•	 The driveway for the HI Boise property was not complete on June 8, 2010, the date 
upon which Mr. Dobie took a photograph which depicts Project improvements 
adjoining and on HI Boise property as substantially incomplete, namely the newly 
poured sidewalk, gravel and the pre-existing driveway ramp. (Dobie Affidavit, 
Exhibit "A".) 
•	 The Project improvements minimally necessary to determine sight triangle distances 
and views from the new HI Boise driveway, namely the new driveway ramp and 
physical improvements surrounding the HI Boise property, as well as the exist ramp 
for west-bound traffic on Vista Avenue interchange, were not completed until the 
week of July 6, 2010. 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO AMEND 
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•	 Mr. Dobie first inspected and measured the angle of the driveway ramp and took 
other measurements and observations for the sight triangle on July 13,2010. (Dobie 
Affidavit, ~ 10.) 
EFFORTS AT MITIGATION STILL ONGOING 
HI Boise employed the law firm of Spink Butler LLP to seek the City of Boise's 
approval to raise the height of the three business signs located on the HI Boise properly that were 
adversely impacted by the Project. Spink Butler LLP sought a variance and a hearing was held 
before the Boise City Planning and Zoning Commission, which denied the application on June 
24,2010. Spink Butler filed an appeal of that denial to the Boise City Council, A hearing before 
the Boise City Counsel is scheduled for August 17,2010. (Affidavit of Counsel, ~ II, Exhibit 
"0".) 
ARGUMENT 
Extraordinary circumstances exist for amending the Pre-Trial Order to recognize the 
disclosure of HI Boise's expert witnesses on July 6, 2010. 
A. HI Boise has substantially complied with the Pre-Trial Order. 
HI Boise has four expert witnesses that it intends to call at the scope of the take 
trial: Anne Lloyd-Jones, Mark Butler, Patrick Dobie, P.E., and Mark Richey. Plaintiff asserts 
that HI Boise did not comply with the Court's Pre-Trial Order and that as a result, these 
witnesses should not be permitted to testify at the scope of the take trial. However, all four of 
these expert witnesses were identified by HI Boise in its supplemental discovery responses filed 
with the Court on June 10, 2010, four days "late" based on Plaintiffs position that June 6, 2010 
is the date that HI Boise should have disclosed these experts in the form of Expert Disclosures as 
an "advancing party." 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO AMEND 




   











Conceding that HI Boise became an advancing party on April 19, 2010 when it 
filed its counterclaim, after lTD stipulated to that filing, or even if HI Boise is treated as an 
"advancing party" for purposes of presenting affirmative defenses to the lTD Complaint, there 
was, minimally, substantial compliance with the requirements of the Court's Pre-Trial Order. 
The June 10, 2010 Supplemental Discovery Response detail the essence of the 
respective expert's opinions, the basis for the opinions, and other matters required by IRCP 
26(b)(4), which is also referenced in this Court's Pre-Trial Report. (Affidavit of Counsel, 
Exhibit M.) 
Additionally, even prior to June 10,2010, three out of these four witnesses, Ann 
Lloyd-Jones, Patrick Dobie, P.E. and Mark Butler presented an aggregate of 367 pages of 
reports, affidavits and summaries. 
Ms. Lloyd-Jones, was employed by HI Boise in October. 2009, filed and 
submitted, under seal, an extensive 175 page report entitled Estimate of Business Damages on 
November 3, 2010. Mr. Butler, a land use expert, submitted a 33 page affidavit in response to 
lTD's Motion for Summary Judgments. (Affidavit of Mark Butler, dated April 26, 2010.) Mr. 
Dobie submitted a 133 page affidavit consisting of 112 pages of his preliminary traffic study. 
(Affidavit of Pat Dobie, dated April 26, 2010.)All of these reports, of course, were based upon 
the Project, then substantially incomplete, and based upon plans and drawings submitted by lTD. 
B.	 Experts' Conclusions and Opinions Necessarily Depend on Project Completion: 
Project As-Built, Not As-Promised. 
Understandably, HI Boise places little reliance on lTD's written plans and 
drawings because it altered the plans so fundamentally in September, 2008, removing the raised 
median in Vista Avenue immediately in front of the Holiday Inn. Because of the inherent 
unreliability of lTD's plans and the strong likelihood for even the best intentioned condemnor to 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO AMEND 
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produce a project that as constructed, construction invariably departs from the proposed and 
written plans, HI Boise retained a high state of attention to this Project's completion, especially 
those improvements adjacent to HI Boise's property or of particular impact to HI Boise's 
property. (Dobie Affidavit, ~s 4,6 and 7.) 
HI Boise's interest in the Project's completion date was early on and constant throughout 
depositions of lTD's witnesses. On October 7, 2009, HI Boise's current counsel made the initial 
inquiry in Interrogatory No. '7 requesting the completion date and lTD indicated a completion 
date of September 8, 2010. (Affidavit of Counsel, ~ 12.) 
HI Boise's Holiday Inn sits on one of the most commercially important intersections in 
the city of Boise on the Southeast comer of 1-84 and Vista Avenue. HI Boise's improvements 
were initially built in 1967. Visibility from and access off of the Interstate via Vista Avenue, 
was of course, critical to its design and placement. These facts and the parties' disparate views 
on the importance of visibility and the impact of the Project on "before" and "after" basis, is 
detailed in the affidavits of the respective parties' in support of and in opposition to ITD' s 
Motion for Summary Judgment. 
Patrick Dobie, P. E., the traffic engineer employed by HI Boise, and his opinions, are 
critical to establishing HI Boise's case and the Project's impact on the hotel and convention 
center. It is also the starting point for the analysis of HI Boise's other experts, Mark Butler, the 
land use planner, Mark Richey, an appraiser, and Ann Lloyd-Jones, the business damage analyst. 
Each of their opinions, both in respect to the scope of the take and damages necessarily, take-off, 
or are a derivative of, Mr. Dobie's analysis and opinions, as to sight line, traffic, visibility, 
human factors analysis, internal traffic considerations and access. 
As a result, the disclosures of all four experts were qualified, and necessarily reserved the 
opportunity for change based upon additional analysis following completion of the critical 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO AMEND 
SCHEDULING ORDER RE EXPERT DEADLINES - 7 19106-001 001184
    

















Project components. From the perspective of the property owner, the traffic engineer employed 
by the property owner in a condemnation case, would prefer to have a completed Project to more 
accurately make the traffic analysis to render his opinions. (Dobie Affidavit, ~~ 3, 4 and 5.) 
However, a Project completion date of September 8, 2010 and a trial date of November 3, 20] 0 
does not permit that, and both parties are for different reasons, desirous of retaining the court 
trial schedule. 
However, it is at least unfair, if not impermissible, to require HI Boise and its traffic 
engineer, to form opinions that are critical to its case, especially the scope of a take trial, before 
completion of critical project improvements have been contemplated, e.g. before lTD constructs 
a new driveway on HI Boise property, the sidewalk, the off-ramp, striping and signalization on 
the off-ramp and Vista Avenue adjoining near the HI Boise property. 
In this regard, Mr. Dobie noted that HI Boise's driveway was still torn up on June 8, 
20] 0, as depicted in Exhibit A to the Affidavit of Patrick Dobie. (Dobie Affidavit, ~~ 5, 6, 7 and 
8.) Thus, making any measurement or observation or making any analysis of sight lines and the 
slope angle on the yet to be constructed driveway and ramp on an "after" basis, was impossible 
on or any time before June 8, 2010. 
This critical data for Mr. Dobie to perform any sight triangle analysis was only available 
the week following the July 4, 2010 holiday, about the same time HI Boise filed its Expert 
Disclosures. Accordingly, HI Boise's Expert Disclosures filed and served on July 6, 2010, like 
the June 10, 2010 supplemental responses to interrogatories, necessarily reserved the opportunity 
to change or supplement those expert opinions, based upon the completion of these critical 
Project improvements and Mr. Dobie's analysis of them. 
Mr. Dobie was only able to observe and take these measurements on July 13, 2010. 
(Dobie Affidavit, ~1 0.) He did so at a time when much of the Project improvements were still 
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not complete. In fact, the Vista Avenue right-of-way was still incomplete on the morning of July 
15,2010, as evidenced by the photograph taken of the HI Boise property and of the equipment 
and gravel and an uncompleted Vista Avenue right-of-way. (Dobie Affidavit, '19, Exhibit 8.) 
C.	 ITO's delays contributed to the inability of HI Boise to submit 
complete expert disclosures. 
Every condemnation case requires the condernnee's witnesses to inspect and examine the 
plans, documents, studies and reports prepared by the condemning authority. Thus, this case is 
no different. It is ITO's plans, drawings and studies that dictate how and what kind of project is 
going to be initially built. However, doubling of the number of lanes on 1-84, as well as the 
reconfiguration of Vista Avenue adjoining HI Boise, resulted in an extraordinarily voluminous 
and complex set of drawings, plans, and data for HI Boise and its experts, particularly Mr. 
Dobie, to study. 
ITO's Project also included Synchro files prepared with proprietary software that was 
only available to CIP. The Synchro files are essentially a "video" of vehicular traffic moving on 
the Project. Of importance to HI Boise were the Synchro files for traffic movement on Vista 
Avenue and the immediately adjoining interchange. 
ITO provided, at HI Boise's request, an initial Synchro file on March 29, 2010. During 
the deposition of Jay Gould on AprilS, 2009 HI Boise's counsel requested the inspection of 
another Synchro file. (Affidavit of Counsel, ~ 4.) 
A copy was provided by CD on April 9, 2010, but it was not viewable because ITO 
didn't convert the "Gould" Synchro file to a non-proprietary format, as it had for the prior 
Synchro file. (Affidavit of Counsel, ~ 6.) 
Instead, it took seven written inquiries, over a 3 month period for HI Boise to obtain a 
copy of a viewable CD of this Gould deposition-referenced Synchro file. Exhibits A-L detail the 
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written exchanges between ITO's counsel and HI Boise's counsel. The requested Synchro file 
was not made available until July 7, 2010, and then only upon HI Boise's payment of $300.00. 
(Affidavit of Counsel, ~ 6.) 
The first day of HI Boise's expert, Patrick Dobie, was able to inspect and view the Gould 
referenced Synchro file was on July 13, 2010. (Affidavit of Counsel, ~ 7.) The files were 
different than the Synchro files previously provided in that the configuration of Vista Avenue 
was, in fact, not the same as the configuration depicted in earlier provided Synchro files and 
contrary to ITO's urging that the files were "the same" and irrelevant. (Affidavit of Counsel, ~ 7; 
Exhibit F; Dobie Affidavit, ~ 14.) 
Without imputing ITO's motives or the integrity of its counsel, the fact of the matter 
remains that what Mr. Dobie stated was "critical" (Dobie Affidavit, ~ 12) to his analysis of traffic 
was not made available for over 3 months and on a date after HI Boise's expert disclosures were 
due. 
The Synchro video is particularly important in this case because there will be no 
opportunity for Mr. Dobie to analyze the Project following its completion in the Fall of 2010 in 
time to comply with the Expert Disclosure deadline, whether considered as June 6 or July 6, and 
little opportunity to analyze the "completed" Project prior to the November 3,2010 scope of take 
trial. Thus, having the same information and tools that ITO and its counsel have, and the ability 
to produce still frames from those movies, are obviously very important. 2035 is the design year 
selected by ITO for this Project. HI Boise would like to have, and has requested copies of 
viewable Synchro files for prior years, including the year 2010, but they have not been provided. 
(Affidavit of Counsel, Ex. E.) However, they have not been made available. 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO AMEND 
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D. Effort to Mitigate Damages with the Project Still On-Going. 
The visibility of the Project from 1-84, in both directions, has always been a critical 
component of this case and is one of the main contributors to HI Boise's damages, whether it is 
considered part of the just compensation claim, or as the components of its severance damages 
and an affirmative defense. (8th defense answer filed April 13, 20 10) 
As a component of the statutory mandate that it mitigated damages under Idaho Code § 
7-711 (2), HI Boise sought to increase the height of the 3 existing signs on its property. 
(Affidavit of Counsel, ~ 11). It employed counsel specializing in land use law, Spink Butler. 
(Affidavit of Counsel, ~ 11). That application initially resulted in the denial of HI Boise's 
request to raise the height of the sign and an appeal was filed. (Affidavit of Counsel, ~ 11, Ex. 
0.) That matter is scheduled for hearing on appeal before the Boise counsel on August 17,2010. 
Id. 
This still pending appeal also renders it impossible for HI Boise experts to render an 
absolutely final opinion as to the Project's impact on the visibility, and ultimately, the value of 
the property and its business damages. 
E. Idaho Condemnation Law Also Supports HI Boise's Motion to Extend. 
Idaho condemnation law also supports the Court's finding that there are "extraordinary 
circumstances", as called out in the pre-trial order, to extending HI Boise's expert deadlines. As 
would be expected as a matter of fundamental fairness, Idaho has adopted the "project 
completion rule" regarding the time when a property owner, suing for inverse: condemnation, is 
obliged to file such an action. 
Well-settled Idaho law holds that "[a] landowner subjected to the taking of his or her 
property by a government construction project should not be required to prematurely bring an 
inverse condemnation claim before damages can be fully assessed." C & G, Inc. v. Canyon 
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Highway District No.4, 139 Idaho 140, 144, 75 P.3d 194, 198 (2003). "Neither should a 
landowner be forced to engage in piecemeal litigation or risk the effects of res judicata by suing 
prematurely ...." Id. This so-called "project completion rule" "promotes judicial economy and 
certainty, which benefits all parties involved in a takings case." Id. 
The justification for this rule is that, "until completion, there [is] no reliable method to 
determine the extent of the damages." /d. (citing Gillam v. City a/Centralia, 14 Wash.2d 523, 
529, 128 P.2d 661, 663 (1942)). Further, the idea that a private property owner must fully 
present a case on the nature and scope of a taking and the resulting damages before a government 
project is completed is contrary to "the need for certainty and efficiency in resolving claims" and 
the duty and desire of our courts to "accurately and satisfactorily" determine all relevant 
questions in an inverse condemnation action. Id. 
"[A] private citizen whose land is taken by means of a construction project has the right 
to wait until completion of the project before his or her inverse condemnation claim accrues for 
purposes of calculating the statute oflimitations. Id. 
Just as an owner should not have to bring a suit before the project is complete, certainly 
an owner should not be compelled to try the suit before its completion. 
In this case HI Boise did not have the luxury of filing a stand alone inverse 
condemnation complaint, but necessarily filed it as a counterclaim pursuant to [Rep 13(a), as a 
compulsory counterclaim. 
In all events, the timing of expert disclosure should recognize and take into 
account the requirement of the property is not obliged to file a condemnation claim until the 
project is completed. 
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The C & G, Inc. decision, adoption of the project completion rule, supports HI Boise's 
motion to defer the trial itself but, as was noted earlier, HI Boise, like all property owners, has an 
interest in as speedy as possible resolution of its claims and recovery of damages. However, it 
should not be denied its ability have its experts examine critical components of the Project prior 
to the ultimate judicial determination at the scope of the take trial. HI Boise's motion to extend 
is therefore, an effort to find some compromise with the time constraints of the Project's 
completion, ongoing efforts of mitigating its damages, and lTD's tardiness in supplying critical 
information, have combined to present. 
Therefore, HI Boise respectfully asks that its motion to extend deadlines be granted and 
that it's July 16, 2010, filing be deemed in substantial compliance with the Court's Pre-Trial 
Order. Additionally, should Mr. Dobie's ongoing analysis require HI Boise's experts to 
supplement their opinions, they be permitted to do so within a reasonable time period. 




Frednc . hoemaker 
Thomas J. Lloyd-Jones III 
Attorneys for Defendant HI Boise, LLC 
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Company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a 
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Defendants. 
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summary judgment. The Court heard oral argument on both motions on Thursday, May 27,2010. 
The Court considered the motion for summary judgment fully under advisement on May 27,2010. 
and on the Defendant's Motion to Strike certain material submitted in support of the motion for 
Case No. CVOC 0903179 
ORDER GRANTING Thf PART 
AND DENYING IN PART 
PLAINTIFF'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
This matter came before the Court on the Plaintiffs Motion for Partial Summa.ry Judgment 
JUL 23JOID 
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J. DAVID~ARRO, Cle k 
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DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DI CT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNT~ 
ruling from the bench denying the motion to strike, holding that the parties stipulated to a different 
Frederic Shoemaker appeared for the Defendant HI Boise LLC (HI Boise). The Court issued its 
Mary York appeared for the Plaintiff the State of Idaho, Idaho Transportation Board (lTD) and 
affidavits were timely filed. A written order denying the motion to strike was filed on June 7, 2010. 
schedule than that prescribed by the rules and finding that under the stipulation the rebuttal 
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On February 19, 2009, Plaintiff lTD filed this suit seeking condemnation of real property 
owned by Defendant HI Boise to be used in the construction of the Vista Avenue Interchange on 1­
84. Defendant HI Boise counterclaims inverse condemnation asserting the property rights Plaintiff 
has actually taken are more extensive than admitted by lTD. 
SUMMARY JUDGMENT STANDARD 
"Summary judgment is appropriate if the pleadings, affidavits, and discovery documents on
 
file with the court ... demonstrate no material issue of fact such that the moving party is entitled to
 
a judgment as a matter of law." Brewer v. Washington RSA No.8 Ltd. Partnership, 145 Idaho 735,
 
738, 184 P.3d 860, 863 (2008) (quoting Badell v. Beeks, 115 Idaho 10I, 102, 765 P.2d 126, 127
 
(1988) (citing I.R.C.P. 56(c)). The burden of proof is on the moving party to demonstrate the
 
absence of a genuine issue of material fact. Rouse v. Household Finance Corp., 144 Idaho 68, 70,
 
156 P.3d 569, 571 (2007) (citing Evans v. Griswold, 129 Idaho 902, 905, 935 P.2d 165, 168
 
(1997)). In construing the facts, the court must draw all reasonable factual inferences in favor of the
 
non-moving party. Mackay v. Four Rivers Packing Co., 145 Idaho 408, 410, 179 P.3d 1064, 1066
 
(2008). 
Moreover, "[s]ummary judgment proceedings are generally decided on the basis of 
admissible evidence." Heinze v. Bauer, 145 Idaho 232, 236, 178 P.3d 597, 601 (2008) (citing
 
I.R.C.P.56(e)). Idaho Rule of Procedure 56(e) provides as follows: 
Supporting and opposing affidavits shall be made on personal knowledge, shall set 
forth such facts as would be admissible in evidence, and shall show affirmatively that 
the affiant is competent to testify to the matters stated therein. Sworn or certified 
copies of all papers or parts thereof referred to in an affidavit shall be attached thereto 
or served therewith. The court may permit affidavits to be supplemented or opposed 
by depositions, answers to interrogatories, or further affidavits. 
Id. 
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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"Once the moving party establishes the absence of a genuine issue of material fact, the
 
burden shifts to the non-moving party," to provide specific facts showing there is a genuine issue for
 
trial. Kiebert v. Goss, 144 Idaho 225, 228, 159 P.3d 862, 864 (2007) (citing Hei v. Holzer, 139
 
Idaho 81, 85, 73 P.3d 94,98 (2003)); Samuel v. Hepworth, Nungester & Lezamiz, Inc., 134 Idaho
 
84, 87, 996 P.2d 303, 306 (2000). The non-moving party's case must be anchored in something
 
more than speculation; a mere scintilla of evidence is not enough to create a genuine issue.
 
Zimmerman v. Volkswagon ofAmerica, Inc., 128 Idaho 851, 854, 920 P.2d 67, 69 (1996). The non­
moving party may not simply rely upon mere allegations in the pleadings, but must set forth in
 
affidavits specific facts showing there is a genuine issue for trial. LR.C.P. 56(e:); see Rhodehouse v.
 
Stuffs, 125 Idaho 208, 211, 868 P.2d 1224, 1227 (1994). If the non-moving party does not provide
 




Where the jury is the trier of fact, the court must draw all reasonable factual inferences in
 
favor of the non-moving party. Mackay v. Four Rivers Packing Co., 145 Idaho 408, 410, 179 P.3d
 
1064, 1066 (2008). However, where, as here, the court is the trier of fact, the court is entitled to
 
arrive at the most probable inferences based upon undisputed evidence. JR. Simplot Co. v. Bosen,
 
144 Idaho 611, 618, 167 P.3d 748,755 (2006). If the facts are conflicted and disputed, those facts
 
must still be viewed in favor of the nonmoving party. Argyle v. Slemaker, 107 Idaho 668, 670, 691
 
P.2d 1283, 1285 (Ct. App.1984).
 
In the instant litigation, there will be a birfurcated trial. A court trial to determine the scope 
of the taking is scheduled for November 3, 2010 and a jury trial to determine any damages is 
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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scheduled for March 2, 2011. The Court keeps in mind the differing standards on the issues related 
to the scope of the taking and issues related to the just compensation in this litigation. 
ACCESS 
Plaintiff seeks dismissal of Defendant's claim for damages based upon denial or limitation 
of access to the property from Vista Avenue. lTD asserts that it is not taking any access from HI 
Boise or restricting or limiting HI Boise's access to or from Vista in any way. Additionally, lTD 
argues that even if it were restricting access, the restriction would not constitute a taking under 
Idaho law and would therefore not be compensable. HI Boise contends that lTD is taking an 
easement access right pursuant to a reservation of rights in two deeds and that the physical access to 
HI Boise's property will be so substantially limited and inadequate as to amount to a taking. 
HI Boise and lTD both cite the Honorable District Judge Deborah Bail in her ruling on a 
similar, but factually distinguishable, case for differing propositions. In State v. Bradley, CVOC 
2008 15194, the State sought to close an access and open another access over 100 feet away. Judge 
Bail found that because the easement provided a general location of the access and because the 
property owner had "received permission" from the State to locate that access at a specific location 
by obtaining a pennit, the location of the access was fixed and therefore moving the access was a 
taking. HI Boise interprets Bradley to stand for the proposition that any movement of an access 
granted by a reservation of rights is a compensable taking. lTD interprets Bradley to stand for the 
proposition that the location of an access must have been perfected by obtaining a permit before a 
taking can occur. The case at hand is factually distinguishable in that this driveway is currently no 
more than 40 feet wide and a new driveway, also 40 feet wide, will exist in substantially the same 
location, moving two or three feet in one direction and four to six feet in another direction. In its 
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
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reply, lTD contends that HI Boise has failed to perfect its access location by obtaining a permit for 
the driveway. Because that allegation was made in lTD's reply briefing, HI Boise has not had the 
opportunity to rebut the assertion by providing evidence of permit applications, evidence that the 
driveway has been in the same location since the date of the reservations, or evidence that lTD or 
ACHD constructed the driveway. 
Based to the terms of the two deeds which are in evidence, the Court finds that HI Boise has 
an express reservation of "access to Vista Avenue Northeasterly from Station 24+53.01." However, 
the Court also finds that nothing in the language of the reservations states that there is a guarantee of 
access in both directions. Further, the Court finds that the reservations do not provide a specific 
location and that there has been insufficient evidence submitted from which to determine whether 
the reserved access has acquired a specific location. 
"[W]here government requires an owner to suffer a permanent physical invasion of her 
property-however minor-it must provide just compensation." City ofCoeur d'Alene v. Simpson, 142 
Idaho 839, 847, 136 P.3d 310, 318 (2006)(citing Loretto v. Teleprompter Manhattan CATV Corp., 
458 U.S. 419 (1982)). Under the reasoning of the Bradley decision combined with the reasoning of 
Simpson, if the access granted by the reservations of rights had acquired a specific location through 
permitting or by having been constructed by a government agency, the small movement of the 
driveway could constitute a taking. The Plaintiffs motion to dismiss Defendant's claim for damages 
based upon a physical taking due to the slight movement of the driveway is DENIED. Because the 
issue of whether a specific location has been fixed remains, the Court is not granting summary 
judgment to HI Boise that a taking has occurred. This issue remains for the court trial regarding the 
scope of the taking. 
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 
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Along with its contention that the movement of the driveway is a taking, HI Boise asserts 
that the increased grade of the new driveway constitutes a taking and the positioning of the new 
driveway constitutes a taking. HI Boise argues that the new driveway "will exceed minimum grade 
standards and will be unsafe." (See Memorandum in Opposition p. 18; Dobie Affidavit ~ 47.) lTD 
maintains that although the new driveway will be steeper, it complies with all applicable 
regulations. (See Reply Brief in Support p. 21; Supplemental Affidavit of Jacobs p.23.). HI Boise 
also asserts that the new driveway will not accommodate busses and trucks and may not 
accommodate emergency vehicles. (See Memorandum in Opposition p. 18; Dobie Affidavit ~ 49.) 
lTD has significant evidence in the record establishing that each of these vehicles will have 
adequate access via the new driveway, including the fact that the plans were approved by the City of 
Boise which reviews such plans exactly to determine whether emergency access is acceptable. 
Where the Court is sitting as the trier of fact on a motion for summary judgment, if the facts
 
are conflicted and disputed, those facts must be viewed in favor of the nonmoving party. Argyle v.
 
Slemaker, 107 Idaho 668, 670, 691 P.2d 1283, 1285 (Ct. App.1984). Due to the contradictory
 
evidence in the record which must be viewed in the light most favorable to the non-moving party,
 
Plaintiffs motion to dismiss Defendant's claim for damages from a physical taking of a driveway
 
with a safe incline and access for emergency vehicles is DENIED. Because the issues of whether the
 
grade complies with safety regulations and whether emergency vehicles will be able to access the
 
property remain, the Court is not granting summary judgment to HI Boise that a taking has
 
occurred. These issues remain for the court trial regarding the scope of the taking.
 
HI Boise contends that it is entitled to compensation for reduction in access because there 
was a physical taking of property and the combined effects of the construction project result in a "de 
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facto median" destroying access to HI Boise. Further, HI Boise contends that this elimination of its 
Vista access results in a taking because the two Sunrise Rim Road accesses are unreasonable 
alternatives. lTD argues that it is not installing a raised median, installing any signage, or changing 
the striping pattern, but that even if it were, any changes to the traffic flow pattern resulting from the 
project would not result in a taking under Idaho law. 
Access to a public way is a property right to land which, if unreasonably limited by a
 
municipality or the state, can result in a taking of property under Art. 1, § 14 of the Idaho
 
Constitution. Johnston v. Boise City, 87 Idaho 44, 51, 390 P.2d 291, 294 (1964). Not all
 
impairments of that right by the State are compensable or per se unreasonable. State ex rei. Moore v.
 
Bastion, 97 Idaho 444, 447, 546 P.2d 399, 402 (1976). The right of access to a public road does not
 
encompass a right to any particular pattern of traffic flow. Brown. v. City a/Twin Falls, 124 Idaho
 
39, 43, 855 P.2d 876, 880 (1993). State action which results in a mere change in traffic flow that
 
requires traffic reach property by a circuitous route does not amount to a taking as a matter of law.
 
[d. at 44, 855 P.2d at 881 (citing Merritt v. State, 113 Idaho 142, 145, 742 P.2d 397, 400
 
(1987)("[T]he requirement of merely a more circuitous route to reach property is merely a by-

product of a regulation, and does not constitute a taking.")) Where vehicular access is not destroyed
 
and the remaining vehicular access is reasonable, no compensable taking has occurred. Merritt, 113
 
Idaho at 145, 742 P.2d at 400. A true limitation of access where the actions of the State are
 
unreasonable may be a compensable taking. Brown., 124 Idaho at 44,855 P.2d at 881. To constitute
 
a cause of action for compensable impairment of access, a plaintiff must establish a "substantial
 
impairment" of that access. James v. State, 88 Idaho 172,179,397 P.2d 766, 770 (1964).
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The Idaho Supreme Court has held in a case which involved a physical taking that damages
 
due to traffic control devices such as medians or striping is noncompensable. State ex rei Moore v.
 
Bastion, 97 Idaho 444, 449, 546 P.2d 399, 404 (1976). The Bastion Court specifically discussed the
 
need to balance the policy of facilitating growth and minimizing restrictions on the state in its
 
exercise of police power for the public good with the "policy of the eminent domain clause of
 
insuring the individual against unreasonable loss occasioned by the exercise of governrnental
 
power." Id. at 402, 546 P.2d at 447. Based on Bastion, HI Boise's argument that the traffic flow on
 
Vista which may make it difficult to tum left into or out of HI Boise is a compensable taking fails.
 
The Court finds that HI Boise has reasonable access on Vista Avenue and on Sunrise Rim Road.
 
Plaintiff's motion to dismiss Defendant's claim for damages resulting from limitation of access
 
from Vista Avenue due to alleged changes in traffic flow is GRANTED.
 
INCREASED NOISE 
lTD seeks summary judgment dismissing HI Boise's claim for money damages due to 
increased noise. ITD argues that it was going to construct a sound wall to alleviate any increased 
noise, but at HI Boise's request, lTD shortened the sound wall. lTD contends that HI Boise 
executed a waiver of any and all sound claims based on noise and as a result is barred from making 
a claim for any noise damage. 
HI Boise argues that ITD's reading of the waiver is overly broad and that the waiver does 
not constitute a waiver of all rights to seek damages for increased noise. HI Boise asserts that the 
plain language of the waiver states only that HI Boise agreed not to seek damages resulting from not 
building the wall. HI Boise contends that it did not agree not to pursue damages for increased noise 
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due to the increased volume of traffic on Vista or for increased noise that would not have been 
corrected because no sound walls on the west side of the property were planned. 
On April 20, 2009 Al Frazzini, as an officer of HI Boise executed the Sound Wall Waiver. 
(Affidavit of Jason Brinkman in Support of Plaintiff ITD's Motion for Partial Summary Judgment, 
Exhibit D.) The waiver recites that one purpose of the wall was to "protect the neighboring 
properties, including HI Boise's property, from the negative impacts of sound caused by Interstate 
84." Id. The waiver further recites that HI Boise objected to the construction of the sound wall. Id. 
Section 2 of the waiver states: 
In the event the State does not construct all or any portion of the sound wall adjacent 
to HI Boise's property, HI Boise waives any claims, damages, causes of action, or 
rights arising from or related to the State not constructing all or any portion of the 
sound wall adjacent to HI Boise's property, including, but not limited to, any rights 
that HI Boise may have to participate in any sound dampening or decibel reduction 
activities or projects undertaken by the State. Id. 
lTD does not argue that a claim for damages due to increased noise is not a. compensable 
property right. Instead, lTD asserts that the waiver bars HI Boise from bringing "any and all claims 
based on noise." (lTD's Brief in Support of Motion for Partial Summary Judgment, 24.) ITD then 
provides the relevant language of the waiver and states that HI Boise "is barred from asserting 
business or severance damages based on increased noise from Interstate 84 after the Project." 
(lTD's Brief in Support of Motion for Partial Summary Judgment, 25.)The Court finds that there is 
a distinction between the waiver barring "any and all claims based on noise" and barring claims 
"arising from or related to the State not constructing all or any portion of the sound wall adjacent to 
HI Boise's property." 
The Court finds that the evidence submitted in this matter establishes that the sound wall 
was to be built on the south side of the property and was intended to protect the neighboring 
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properties from the negative impacts of sound caused by Interstate 84 on the south side of the 
property. However, the Court also finds that the evidence shows that there was no intention to build 
a sound wall to the west of the property to protect against noise from the entrances or exits to 
Interstate 84 and that there was no portion of the project to protect against noise from increased 
traffic on Vista Avenue. 
The Court finds that under the plain language of the waiver HI Boise waived any right to 
seek monetary damages for increased noise from Interstate 84 on the south side of the property. 
I'I'D's claim that HI Boise waived "any and all claims based on noise" is not supported by the plain 
language of the waiver. The Court finds that HI Boise did not waive its right to claim monetary 
damages for increased noise to the west of the property where no sound wall was planned and that 
HI Boise did not waive its right to claim monetary damages for noise arising from alleged increased 
traffic on Vista. 
Plaintiffs motion for partial summary judgment with respect to claims from increased noise 
is GRANTED IN PART and DENIED IN PART. HI Boise's claim for monetary damages for 
increased noise from Interstate 84 on the south side of the property is dismissed. HI Boise may 
present evidence regarding increased noise to the west of the property and regarding allegedly 
increased traffic on Vista at the court trial to determine the scope of the taking. 
IT IS SO ORDERED.
 
Dated thisJ 3r~y ofJuly, 2010.
 
Ronald 1. Wilper 
DISTRICT JUDGE 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT O:F THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
lTD'S RESPONSE TO HI BOISE'S MOTION 
TO AMEND SCHEDULING ORDER RE: 
EXPERT DEADLINES 
Plaintiff Idaho Transportation Department ("lTD") files this brief in opposition to 
Defendant HI Boise, LLC'S ("HI Boise") Motion to Amend Scheduling Order Re: Expert 
Deadlines. With this brief, lTD has also filed the Affidavits of Robert Jacobs, Mary V. York, 
and Ted S. Tollefson in response to HI Boise's motion. The reasons offered by HI Boise in 
support of its motion are simply excuses to try to cover up the fact that it missed its deadline set 
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by the Court for disclosing advancing experts and reports. As such, HI Boise's motion is 
properly denied. 
I. BASIS OF HI BOISE'S MOTION 
HI Boise's motion is based on the following arguments: 
1. Its "substantial compliance" with the Scheduling Order constitutes an 
"extraordinary circumstance" which excuses them from "strict" compliance with the Scheduling 
Order. 
2. Its experts cannot formulate their opinions until the Project is fully constructed. 
3. The second Synchro simulation is "critical" to Pat Dobie's expert report and it did 
not receive a copy until July 7,2010. 
4. The "project completion" rule (which is a rule to determine when the statute of 
limitations begins to run on a claim for inverse condemnation) permits the landowner's experts 
to delay producing expert reports until the project is complete, regardless of the deadlines 
imposed by the Court. To support this argument HI Boise relies upon, C & G, Inc. v. Canyon 
Highway District No.4, 137 Idaho 140, 75 P.3d 194 (2003). 
II. GROUNDS FOR DENIAL OF HI BOISE'S MOTION 
HI Boise's motion should be denied on the following grounds: 
1. HI Boise's request to amend the Scheduling Order is made solely because it 
missed the deadline to disclose advancing experts to support its counterclaim and contentions in 
the case. 
2. The reasons offered by HI Boise in support of the motion have no basis in law or 
fact and are simply an attempt to disguise the fact that it missed the deadline. 
lTD'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
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3. After missing its deadline, HI Boise realized the seriousness ofthe missed 
deadline and developed the cover story of "project completion." Ifproject completion were a 
valid reason for is failure to comply with the Court's order, HI Boise would have raised it long 
ago--such as when the case deadlines were set and when the deadlines were reaffirmed 
following HI Boise's own motion to bifurcate the trial. Further, HI Boise is aware that its 
experts do not need to wait for the project to be completed to finish their reports. Counsel for HI 
Boise on July 21, 2010 wrote that "HI Boise's four experts ...will have any revised final or 
supplemental experts, completed by August 3,2010." 
4. HI Boise did not seek reliefprior to expiration of the deadline. In fact, HI Boise 
waited more than a month after the deadline before seeking relief. Therefore, HI Boise's motion 
should be denied given its disregard of court-imposed deadlines and its failure to seek relief in a 
timely or proper fashion. 
5. To be excused from "strict compliance" with the Scheduling Order requires a 
showing of "extraordinary circumstances." HI Boise argues that they should be excused from 
strict compliance of the Scheduling Order because their "substantial compliance" with the 
Scheduling Order is an "extraordinary circumstance." This argument is both illogical and has no 
merit. 
6. HI Boise's claim of substantial compliance is refuted by its own actions. 
Specifically, after the deadline had passed, HI Boise tried to pass off a Supplemental Discovery 
Response as its expert disclosures. 
7. Condemnation cases are typically tried before the project is fully constructed. 
Thus, HI Boise's assertions that it needs to have the project fully constructed before its experts 
ITO'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
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can formulate their reports is contrary to the customary practices of experts in condemnation 
cases and is contrary to standard court procedures in condemnation cases. 
8. HI Boise's reliance on C & G, Inc. v. Canyon Highway District No.4 is 
misplaced. 137 Idaho 140, 75 P.3d 194 (2003). C & G only addresses when the statute of 
limitations for an inverse condemnation claim begins to run. It does not address when expert 
witnesses should be disclosed in a case. It in no way authorizes a party to ignore a court-ordered 
deadline for the disclosure of expert witnesses and reports. 
9. The claim by HI Boise's expert, Mr. Pat Dobie, that he cannot calculate the sight 
triangle before the project is fully constructed is contrary to standard practice in the field of 
traffic engineering to calculate the sight triangle based on project plans. See August 2:, 2010 
Affidavit ofRobert Jacobs in Response to HI Boise's Motion to Amend Scheduling Order Re: 
Expert Disclosures ("Jacobs Aff."). Mr. Dobie's claim is also refuted by the fact that Mr. Dobie 
already calculated the sight triangle as part of his April 26, 2010 affidavit in response to lTD's 
Motion for Partial Summary Judgment. 
10. lTD has not delayed the production of any documents or simulation. HI Boise 
has had the documents regarding the Synchro files since November 2, 2009, and has had the 
most current Synchro simulation since March 29,2010. 
11. Additionally, discovery regarding the Synchro files regarding the 2035 projection 
of traffic flow is now moot because of his Court's July 23,2010 Order dismissing HI Boise's 
claims for damages related to traffic flow. 
III. FACTUAL AND PROCEDURAL BACKGROUND 
This case is governed by the August 19, 2009 Scheduling Order. The Scheduling Order 
imposed a deadline for disclosing advancing experts and reports: 
lTD'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
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6) DISCLOSURE OF EXPERTS: The advancing 
party's expert witnesses shall be disclosed no later than 150 days 
prior to trial. The responding party's expert witnesses shall be 
disclosed no later than 120 days prior to trial. All parties 
disclosure as to experts, shall be in compliance with Rule 26(b)(4). 
An expert is defined under Rule 702 of the Idaho Rules of 
Evidence. 
The first trial, to determine the scope of the take, is set for November 3,2010. (See 
December 23,2009, Amended Order Setting Matter for Trial). One-hundred and fifty (150) days 
before trial falls on Sunday June 6, 2010. Therefore, advancing parties were required to provide 
experts disclosures on or before Monday June 7, 2010. Idaho R. Civ. P. 6(a). August 2,2010 
Affidavit of Ted S. Tollefson In Support ofITD's Response to HI Boise's Motion to Amend 
Scheduling Order Re: Expert Disclosures, ("Tollefson Aff.") at ~ 2. 
HI Boise filed a counterclaim for inverse condemnation, thereby becoming an "advancing 
party" on the claims and contentions associated with the counterclaim for purposes ofthe 
Scheduling Order. lTD filed its Disclosure ofAdvancing Experts on June 4,2010. HI Boise did 
not file any expert witness disclosures on or before June 7, 2010. Tollefson Aff. at ~ 3. In fact, 
HI Boise did not file any expert disclosures until a month later, on July 6, 2010. Tollefson Aff. ~ 
4. Thus, HI Boise clearly violated the Scheduling Order. 
The Scheduling Order provides for sanctions for failure to comply with the Order and 
excuses strict compliance only upon motion and a showing of "extraordinary circumstances." 
10) SANCTIONS: Failure to comply with this 
Order shall subject a party or its attorney to appropriate sanctions, 
including, but not limited to, costs and reasonable attorney fees, 
the dismissal with prejudice of Plaintiffs claim, or the striking of a 
Defendant's defenses. A party may be excused from strict 
compliance with any provisions of this Order only upon motion 
showing extraordinary circumstances. 
lTD'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
























(emphasis added). Since HI Boise did not disclose any experts prior to June 7, 2010 as required 
by the Scheduling Order, lTD, mindful of the "strict compliance" language, filed its Notice of 
Compliance on July 6, 2010, explaining that because HI Boise did not disclose any advancing 
experts, lTD was not disclosing any responsive experts and reports. 
On July 6,2010 HI Boise disclosed its experts responding to lTD's experts. However, HI 
Boise now claims that it's Supplemental Discovery Response served on June 10,2010 was, in 
effect, its advancing Expert Disclosures. Not until July 21, 2010, a month and a half after the 
deadline to disclose had passed, did HI Boise move the Court to amend the Scheduling Order. 
IV.	 lTD's RESPONSE TO MOTION TO AMEND SCHEDULING ORnER 
A.	 IfHI Boise Had Legitimate Grounds To Amend The Scheduling Order, It Should 
Have Done So Before Missing Deadlines Set By The Order. 
HI Boise missed the deadline of June 7, 2010 for disclosing advancing expert witnesses 
and reports. It did not seek relief from the Scheduling Order prior to the expiration of the 
deadline. In fact, HI Boise did not seek relief until filing the present motion, more than a month 
and a half after the deadline. HI Boise offers no grounds for why it could not and did not seek 
relief prior to the deadline. Nor does HI Boise explain why it repeatedly agreed to the expert 
disclosure deadlines set by the Court. 
HI Boise's project completion claim is also undone by their own admission. Counsel for 
HI Boise told counsel for lTD that HI Boise's expert reports will be completed by August 3, 
2010. August 2,2010 Affidavit ofMary York in Support ofITD's Response to HI Boise's 
Motion to Amend Scheduling Order Re: Expert Disclosures ("York Aff.") at,-r 3, Ex. A. 
Counsel for HI Boise wrote on July 21,2010: 
lTD'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
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HI Boise's four experts, Mark Ritchie, Mark Butler, Anne Lloyd­
Jones and Patrick Dobie will have any revised final or 
supplemental expert reports, completed by August 3, 2010 ... 
York Aff. Ex. A. 
"A scheduling order 'is not a frivolous piece of paper, idly entered, which can be 
cavalierly disregarded by counsel without peril. '" Johnson v. Mammoth Recreations, Inc., 975 
F.2d 604,610 -611 (9th Cir., 1992) (quoting Gestetner Corp. v. Case Equipment Co., 108 F.R.D. 
138, 141 (D.Me., 1985». A cavalier attitude towards the explicit terms of the scheduling order 
undermines the court's ability to control its docket. See Johnson v. Mammoth Recreations, Inc., 
975 F.2d at 610-11. 
1.	 HI Boise has known since January that its expert report deadline was before 
completion of the Project, thus they cannot show "excusabI4~ neglect" in 
failing to file their Motion to Amend before the deadline. 
Before HI Boise can even argue that "extraordinary circumstances" exist to allow it to 
amend the Scheduling Order, they have to show "excusable neglect" in waiting until after the 
expiration of the deadline to file their motion to amend the deadline. Idaho R. Civ. P. 6(b). The 
conduct constituting excusable neglect must be that which would be expected of a reasonably 
prudent person under the same circumstances. See Suitts v. Nix, 141 Idaho 706, 709, 117 P.3d 
120, 123 (2005). In order to establish excusable neglect, HI Boise must have exercised due 
diligence in the prosecution of their rights. See LeaseFirst v. Burns, 131 Idaho 158, 162,953 
P.2d 598, 602 (1998). 
According to HI Boise, it's "interest in the Project's completion date was early on and 
constant through depositions ofITD's witnesses." July 20,2010 Defendant HI Boise LLC's 
Memorandum in Support ofMotion to Amend Scheduling Order Re: Expert Deadlines (HI 
Boise's Memo.") at 7. This statement cannot establish excusable neglect. HI Boise has long 
ITO'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
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known the anticipated completion date of the Project. For example, as of at least January 15, 
20 10, HI Boise knew that the project was not scheduled to be completed until September 8, 
2010. Tollefson Aff. ~ 6, Ex. A (Plaintiffs Response to HI Boise's Second Set of Interrogatories 
and Request for Production ofDocuments, served January 15, 2010). 
INTERROGATORY NO.7: 
Please state the date that it is anticipated that the Vista 
Avenue interchange, Project No. A009(818), will be completed. 
RESPONSE TO INTERROGATORY NO.7: 
lTD responds to Interrogatory No. 7 as follows: ITD 
anticipates that the Vista Avenue Interchange Project will be 
completed in Fall of 2010, with the 1-84 on and off-ramps and 
bridge construction scheduled to be completed in the Spring of 
2010 and the widening of Vista Avenue scheduled to be completed 
in the Fall of 2010. The contract completion date for the 
Project is September 8, 2010. 
(emphasis added). In addition, Jason Brinkman of lTD, during his March 24, 2010 deposition, 
testified that the project was slated for completion in September 2010. Tollefson Aff. at ~ 7, Ex. 
B (Brinkman Depo. 15:15-16:6). Similarly, on April S, 2010, Jay Gould ofCIP, testified that he 
believed that the project would be completed in the fall of2010. Tollefson Aff. at ~ 8, Ex. C 
(Gould Depo. 26:14-27:7). 
HI Boise waited six months, and until after the deadline had passed, to claim that its 
experts would not be able to meet the Scheduling Order deadline. This conduct does not show 
due diligence in the prosecution of their rights, nor is what would be expected of a reasonably 
prudent person under the same circumstances. 
ITO'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
RE: EXPERT DEADLINES - 8 
001216
It:







il ,   
  
  
    
 
B.	 "Substantial Compliance" Is Not An "Extraordinary Circumstance" Which Excuses 
"Strict Compliance" With The Scheduling Order. 
HI Boise claims that it "substantially complied" with the Scheduling Order. HI Boise's 
Memo at 5-6. To be excused from "strict compliance" with the Scheduling Order, HI Boise has 
to show an "extraordinary circumstance." 
HI Boise argues their "substantial compliance" with the Scheduling Order is an 
"extraordinary circumstance" which excuses them from "strict compliance" with the Scheduling 
Order. HI Boise's Memo at 5-6. This argument is nonsensical, and disregards the plain 
language of the Scheduling Order. 
When "extraordinary circumstance" is given its plain meaning, HI Boise would have to 
show that unusual and unforeseen circumstances kept it from complying with the Scheduling 
Order. HI Boise has not shown any extraordinary circumstance which kept it from either 
complying with the Scheduling Order or seeking timely relief. 
C.	 HI Boise Did Not "Substantially Comply" With The Scheduling Order. 
Despite its claims, HI Boise did not "substantially comply" with the Scheduling Order. 
This conclusion is reflected in the fact that, after the expiration of the deadline, HI Boise tried to 
pass off a Supplemental Discovery Response as its Expert Disclosures. 
If HI Boise intended its June 10,2010 Supplemental Discovery Response to be their 
Expert Disclosures, then they should have filed it as an Expert Disclosure and done so prior to 
expiration of the deadline. When HI Boise ultimately submitted expert disclosures on July 6, 
2010, it did so in the form ofExpert Disclosures, not a supplemental discovery response. See HI 
Boise's July 6th Expert Disclosures. HI Boise now says that its June 10,2010 Supplemental 
lTD'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
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Discovery Responses were its expert disclosures. Even if that were true, HI Boise still missed 
the deadline and still violated the terms of the Scheduling Order. 
If the terms of the Scheduling Order are disregarded it would "undermine the court's 
ability to control its docket, disrupt the agreed-upon course of the litigation, and reward the 
indolent and the cavalier." Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 610-611 (9th 
Cir., 1992). A decision to uphold the terms of a binding scheduling order does not simply exalt 
procedural technicalities over substance. Id. 
HI Boise's argument that they "substantially complied" because they produced affidavits 
in response to lTD's Motion for Partial Summary Judgment fails, because the Affidavits of 
Butler and Dobie, explicitly state their affidavits and reports are "drafts" and not yet complete. 
See e.g. April 26, 2010 Affidavit of Patrick Dobie, P.E. ~ 3 and Ex. B (Dobie Affidavit is based 
on an incomplete traffic impart study entitled "1st Working Draft"); and April 26, 20] 0 Affidavit 
of Mark L. Butler in Opposition to the Plaintiffs Motion for Partial Summary Judgment at ~~ 17, 
19 (stating that he has "not determined the extent of the impact" ofthe project; he has not 
determined if the new driveway will be sufficient or adequate; and calling his work a 
"preliminary review") and ~ 24 (stating that his opinions are "preliminary" and stating that he 
needs to review additional documents but does not identify the documents or type of documents). 
Therefore, if lTD attempted to rely upon the incomplete and preliminary affidavits and 
reports, and prepare its case accordingly, HI Boise could simply change them. In fact, the 
belated reports offered by HI Boise differ significantly from the original affidavits. In addition, 
HI Boise is relying on another expert who did not submit a report or affidavit in connection with 
the summary judgment process. 
lTD'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORnER 
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The Idaho Rules of Civil Procedure require expert disclosures to include "A complete 
statement of all opinions to be expressed and the basis and reasons therefore." Idaho R. Civ. P. 
26(b)(4) (emphasis added). The purpose for this requirement is to "prevent surprise testimony by 
ensuring that opposing parties are aware of the nature ofthe expert opinions prior to tria1." 
Robertson v. Sadjak, WL 1418393, *4 -5 (D. Idaho 2010) (citation omitted). Thus, HI Boise 
cannot rely upon "drafts" and incomplete reports to claim they complied with the Scheduling 
Order. 
If these draft and incomplete reports serve as HI Boise's advancing expert disclosures, 
then lTD will not have an opportunity to provide responsive expert reports, because responsive 
expert reports were due July 7,2010. HI Boise's failure to strictly comply with the scheduling 
order has prevented ITD from being able to effectively prepare responsive expert reports and 
prepare for the depositions ofHI Boise's experts. 
D.	 HI Boise's Experts Purported Inability To Determine Project Impacts Before 
Project Completion Is Not An "Extraordinary Circumstance." 
The Scheduling Order entered by the Court requires a showing of "extraordinary 
circumstances" to avoid sanctions for violating the Scheduling Order. When "extraordinary 
circumstances" are given its plain meaning, HI Boise has to show that unusual and unforeseen 
circumstances kept it from complying with the Scheduling Order. 
1.	 Condemnation cases are typically tried before the project has been fully 
constructed. 
It is typical in condemnation cases to have the trial completed before the project is 
constructed or fully completed. York Aff. at ~ 2. Therefore HI Boise's argument that they 
should be excused from strict compliance with the Scheduling Order because the project is not 
lTD'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
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completed is not a "extraordinary circumstance" which would excuse their noncompliance. On 
the contrary, it is the norm in condemnation cases. 
2. HI Boise failed to timely raise the issue of project completion. 
HI Boise did not object when the Court entered the Scheduling Order in this case and set 
the expert disclosure deadlines prior to the completion date of the Project. Nor did HI Boise 
raise the issue when it moved to bifurcate the trial. And HI Boise did not object when it agreed 
that the existing expert disclosure deadlines would apply to the bifurcated portion of the trial to 
be conducted in November 2010 on the scope of taking. 
HI Boise knew for many months that the Project would not be completed by the time set 
for disclosure of experts and reports. Thus, HI Boise cannot now claim that those circumstances 
are "exceptional" and prevented it from complying with the Scheduling Order and even seeking 
relief prior to the expiration of the deadline. 
E.	 HI Boise's Claim That Expert Reports Cannot Be Completed Prior Completion Of 
The Project Is Contrary To The Facts And Contrary To Established Engineering 
Standards And Practices. 
1. Mr. Dobie has already calculated the sight triangle. 
HI Boise contends than an extraordinary circumstance exists because Mr. Dobie cannot 
calculate the sight triangle of the Vista Avenue driveway until construction of the Project is 
complete. July 20,2010 Affidavit of Patrick Dobie, P.E ("Dobie Aff.") at ~~ 4-6. However, as 
part of his affidavit in response to ITD's Motion for Partial Summary Judgment, Mr. Dobie 
already calculated the sight triangle for the driveway following completion of the Project. See 
April 26, 2010 Dobie Aff., Ex. B at 21-23, Appendix E. Nowhere in Mr. Dobie's previous report 
does he state that he cannot calculate the sight triangle until the completion of construction, 
lTD'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
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The AASHTO Green Book is an authoritative source used to guide traffic engineers in 
their work. Jacobs Aff. at ~ 15. AASHTO sets forth clear procedures for calculating sight 
triangles from construction and design plans. !d. at ~ 16. Mr. Dobie's claim that he cannot 
accurately calculate a sight triangle based upon the Project plans is therefore contrary to 
ASSHTO and well-established industry standards and practices for traffic engineers. Id. at 17. 
Sight triangles have to be calculated prior to project completion all of the time, in order to 
ensure that a given project, when completed, will provide adequate sight distances. If one were 
to wait until project completion to calculate sight distances, project engineers and managers 
would not know whether the project was providing for adequate sight lines and distances until 
too late in the design and construction process, resulting in costly post-construction 
modifications. See Jacobs Aff., at ~ 14. 
Mr. Dobie's claim that the Project has not been constructed according to the Project plans 
is also contrary to the facts because the Project is not scheduled to be completed until at least 
September 2010. As explained by Mr. Jacobs: 
With respect to the driveway slope issue noted by Mr. Dobie, any 
discrepancies between actual construction and the Project plans, 
including any difference in driveway slope perceived by Mr. 
Dobie, will be corrected prior to Project completion and 
acceptance of the contractor's work by ITD. All final work will 
comply with the Project plans. Thus, the Project plans are and 
have always been the proper source to determine final construction 
locations and dimensions. ITD has not and will not approve any 
change order to alter the slope of the driveway on Vista Avenue 
from that shown in the Project plans. Nor would ITD approve or 
accept a driveway slope that failed to meet all applicable code 
requirements. 
Jacobs Aff., at ~ 18. 
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HI Boise says they "place little reliance on lTD's written plans" because an earlier, non-
final, version of the project contained a raised centerline median on Vista Ave. HI Boise's 
Memo at 6. Therefore, HI Boise is arguing that they cannot trust any construction project plans 
which had earlier, non-final, drafts. As HI Boise and its experts must be aware, all design and 
construction plans go through several drafts and revisions before a final plans are completed. At 
the same time, the standard practice in condemnation cases is for trials to be conducted prior to 
project completion. HI Boise apparently wants to rewrite Idaho law, to require that no 
condemnation trial may occur prior to completion of the project. Such a requirement does not 
exist in Idaho law. 
F.	 Idaho Law Does Not Support HI Boise's Argument That The Project Needs To Be 
Fully Completed Before Expert Disclosures Can Occur. 
HI Boise fails to cite any law or statute which supports their argument that a project has 
to be fully constructed before expert disclosures or a trial can take place. HI Boise's Memo at 
12. 
HI Boise also argues that it had to file an "inverse condemnation" as compulsory 
counterclaim pursuant to Idaho R. Civ P. l3(a). HI Boise's Memo at 12. HI Boise again fails to 
cite to any law which supports their argument that an inverse condemnation is a compulsory 
counterclaim to a direct condemnation action. 
Next, HI Boise argues that they are excused from strict compliance from the Scheduling 
Order because the "projection completion rule" constitutes an "extraordinary circumstance." HI 
Boise's Memo at 11-12. HI Boise has been aware since January 15,2010 that their expert 
disclosures were due months before the project was scheduled to be completed. Again HI Boise 
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fails to articulate how, only after the deadline for expert disclosures has passed, the "projection 
completion rule" became an "extraordinary circumstance." 
1.	 The "project completion rule" is a rule regarding statute of limitations and is 
inapplicable to HI Boise's deadline to disclose experts. 
The "project completeness rule" is "the standard for determining when a claim for 
inverse condemnation accrues for purposes of the statue of limitations." C & G, Inc. v. Canyon 
Highway Dist. No.4, 139 Idaho 140, 144, 75 P.3d 194, 198 (2003). In C & G, the Idaho 
Supreme Court was asked to determine when the statute of limitations began to run on an inverse 
condemnation claim where the Canyon Highway District built a road through the landowner's 
property without instituting a direct condemnation action or providing compensation. Id. at 142­
143, 75 P.3d at 196-197. The Canyon Highway District argued that pursuant to Tibbs, the statue 
oflimitations begins to run "when a property owner is aware of the nature and extent of his or 
her damages." !d. (citing Tibbs v. City a/Sandpoint, 100 Idaho 667, 671,603 P.2d 1001, 1005 
(1979». The landowner argued that pursuant to Farber, the statute of limitations only begins to 
run when construction is completed. C & G, Inc. 139 Idaho at 143-144, 75 P.3d at 197-198 
(citing Farber v. State, 102 Idaho 398, 400, 630 P.2d 685, 687 (1981». 
Because there was a direct physical taking, the Idaho Supreme Court agreed with the 
landowners and held that when there is no direct condemnation action the statute of limitations 
for the inverse condemnation does not begin to run until the project is complete. !d. all 144, 75 
P.3d at 198. C & G does not apply in the case at hand, because there is no issue or dispute over 
whether the claim for inverse condemnation was brought within the statute of limitations period. 
Nothing in C & G addresses the issue of expert disclosures, and nothing in the case states or 
implies that a landowner may disregard deadlines in a court scheduling order. 
ITO'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
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HI Boise's argument that a landowner should not be required to provide expert reports 
regarding the effect of the taking prior to project completion is also contrary to the provisions of 
Idaho Code § 7-711. Specifically, Idaho Code § 7-711(1)(i)-(iii) requires that businesses who 
wish to make a business damage claim must submit a "written business damages claim" which 
"includes an explanation of the nature, extent, and monetary amount of such claimed damages" 
within ninety (90) days after the service of summons and complaint. Further, if the business 
owner fails to do so, the "court shall strike the defendant's claim for business damages in any 
condemnation proceeding." I.e. § 7-711(2)(iii). Therefore, the legislature has explicitly 
required landowners to identify project impacts and quantify those impacts in dollars at the 
outset of a condemnation proceeding -long before project completion. 
G.	 Despite Their Claims, HI Boise Has Had The Synchro Documents Since November 
2,2009. 
HI Boise has had the "Synchro" documentation since November 2,2009. In lTD's first 
discovery responses, it provided HI Boise with a document entitled "Technical Memorandum 
No.2," which contains all of the underlying 2035 AM Peak and 2035 PM Peak Traffic data and 
worksheets that led to the creation of the simulations run in the Synchro computer program. 
Tollefson Aff. '115; Jacobs Aff. '11'1122-28. The worksheets contain the hard data underlying the 
Synchro simulations. Jacobs Aff. '11'1126-28. 
The Synchro simulations do not contain the data necessary to do any sort of calculations 
or analyses. Jacobs Aff. '11'1123-27. The Synchro simulations are merely inexaet, visual 
representations ofthe actual underlying data. Jacobs Aff. '11 31. The Technical Memorandum 
No.2, provided on November 2,2009, has the data that Mr. Dobie would need to determine 
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2035 length of delay at an intersection, the operation of that intersection or queue length. Jacobs 
Aff. ~~ 23-28, Tollefson Aff. ~ 5. 
In addition, the current and correct Synchro Simulation was provided to HI Boise on 
March 29,2010. Tollefson Aff. ~ 9; Jacobs Aff. ~~ 32-33. Mr. Dobie has not explained how this 
Synchro simulation is inadequate to his needs. 
Mr. Dobie now claims that this the second Synchro simulation, which HI Boise has been 
aware of since April 5th, is a "critical component for [his] work." Dobie Aff. ~ 12. However, 
Mr. Dobie, despite being aware of its existence, makes no reference to this "critical" component 
in his Affidavit and Traffic Impact Study filed in response to lTD's Motion for Partial Summary 
Judgment. See April 26, 2010 Affidavit Patrick Dobie, Ex. B at 21-23, Appendix E. 
Mr. Dobie fails to explain in any way how these Synchro simulations, which are 
geometrically inexact visual depictions are "critical" to his analysis. It appears that Mr. Dobie 
does not want to rely upon the hard numbers and calculations, but would simply rather look at 
inexact visual approximations of those numbers in order to conduct his analyses. Ifhe does so, 
his analyses and conclusions would be subject to attack for lack of proper foundation and failure 
to follow accepted engineering practices. 
H.	 Because HI Boise's Claims For Damages Related To Traffic Flow Have Been 
Dismissed, The Synchro Traffic Intersection Projections Are Not Relevant. 
This Court granted part ofITD's Motion for Partial Summary Judgment and dismissed 
HI Boise's "claim for damages resulting from limitation of access from Vista Avenue due to 
alleged changed in traffic flow." July 23,2010 Order Granting in Part and Denying in Part 
Plaintiffs Motion for Partial Summary Judgment at 8. Therefore, the Synchro simulations, 
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which illustrate the projected operation of traffic at an intersection for the year 2035 are not 
relevant to this litigation. 
IV. CONCLUSION 
HI Boise's motion to amend the Scheduling Order should be denied because lit is simply 
an excuse by HI Boise to cover up its failure to comply with the Scheduling Order. If HI Boise's 
experts truly needed to have the Project completed prior to preparing and submitting reports, HI 
Boise could and should have raised this concern long before expiration of the deadline. 
HI Boise has failed to show either excusable neglect or extraordinary circumstances and 
its Motion to Amend the Scheduling Order should be properly denied. 




Special eputy Attorneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
lTD'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
RE: EXPERT DEADLINES -18 
001226
   
 
    











CERTIFICATE OF SERVICE 
I hereby certify that on this 2nd day of August, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. ~ Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 
Boise, ID 83702 D Facsimile 
Facsimile: (208) 319-2601 
DE-mailEmail: fshoemaker@greenerlaw.com
 
Mortgage Electronic Registration Systems, Inc.
 ~ U.S. Mail 
1818 Library Street, Suite 300 D Hand Delivered 
Reston, VA 90190 D Overnight Mail 
Facsimile: (703) 748-0183 D Facsimile 
4877118JDOC 
lTD'S RESPONSE TO HI BOISE'S MOTION TO AMEND SCHEDULING ORDER 
















Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
AUG 0 l. 2010 
.J,. c/......-I ;"",",V'AHRO. CIQrk 
lily b AMII 
<\ii:J.1\~ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County of Ada ) 
Case No. CV OC 0903179 
AFFIDAVIT OF MARY V. YORK IN 
SUPPORT OF lTD'S RESPONSE TO HI 
BOISE'S MOTION TO AMEND 
SCHEDULING ORDER RE: EXPERT 
DISCLOSURES 
Mary V. York, being first duly sworn on oath, deposes and states as follows: 
1. I am a partner with the law firm Holland & Hart LLP and a Special Deputy 
Attorney General for the above-named Plaintiff, Idaho Transportation Board (,,'ITD"). I 
submit this Affidavit in support of Plaintiff lTD's Response to HI Boise's Motion to 
Amend Scheduling Order Re: Expert Disclosures. 
AFFIDAVIT OF MARY V. YORK IN SUPPORT OF lTD'S RESPONSE TO HI 
BOISE'S MOTION TO AMEND SCHEDULING ORDER RE: EXPERT 






















2. I have been practicing law for approximately sixteen (16) years, and have 
been involved in more than 50 condemnation cases during that time. It has been my 
experience that the vast majority of all condemnation cases are tried prior to the 
completion of the project. Of the condemnation actions in which I have been involved, 
there were only 3 instances where the project was-or will be-fully completed prior to 
trial. One of the instances involves a case currently on appeal before the Idaho 
Supreme Court; one involved a fast-tracked pipeline construction project, and one 
involved a sufficiently long summary judgment schedule that will result in the project 
being completed prior to trial. 
3. It is very unusual that a project will be completed before the trial of the 
matter, and I have not been involved any condemnation case that was specifically 
delayed in order to allow for the project to be completed before expert disclosures could 
be made. 
4. Attached as Exhlbit A, is a true and correct copy of a July 21,2010 letter 
I received from counsel for HI Boise. Counsel for HI Boise writes that his experts will 
be able to finish their final or supplemental reports by August 3, 2010. 
Further your affiant sayeth naught.
 
DATED this 2nd day of August, 2010.
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~lreener Iburke Isnoernoker Ip.o. 
Fredric V. Shoemaker ALFA® 
fshoemaker@greenerlaw.com AMERICAN LAW FIRM @B+S
(208) 319-2600 ASSOCIATION 
July 21,2010 
Via Email: myork@holland#art.com 
Mary York 
Holland & Hart, LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Re: Holiday Inn/Idaho Department ofTransportation - Expert Depositions 
GBS File No. 19106··001 
Dear Ms. York: 
HI Boise's four experts, Mark Ritchie, Mark Butler, Anne Lloyd-Jones and Patrick Dobie 
will have any revised final or supplemental expert reports, completed by August 3, 2010 and will 
be available for their depositions at any time after that date, upon some reasonable notice, except 
for Anne Lloyd-Jones, who because of other trial schedules and her distance from Boise, cannot 
be made available for a deposition here until September 1,2010. I have taken the precaution of 
reserving September 1,2010 for her to be in Boise for that purpose. If for some reason that date 
cannot work for you or Ted Tollefson please notify me at once. 
So far as deposing your expert witnesses, I will want to depose each expert you intend to 
call at the scope of the take trial which I presume to be Jason Brinkman, Robert Jacobs, Bill 
Clark and R. Britton Colbert" I would prefer to depose your expert witnesses the week of 
September 6, 2010 or the week of September 13, 2010, but I could depose them earlier if any of 
those days are unworkable. However, unless the discovery deadline is extended beyond August 
4, 2010 I will need to send deposition notices prior to that time so please advise me of alternative 
dates for your experts before then if you require them. 
Very truly yours, 
GREENER BURKE SHOEMAKER P.A. 
~J~ 
Fredric V. Shoemaker 
FVSlkjw 
c: Randy Efron 
(342627) 
950 w. bannock street. suite 9001 boise idaho 837021 f. 2083192601 10.208 319 2tiOO 
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Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
J. CJAVIDI NAVARRO 01 rk 
13y L.AMES ' e 
DIlII'UTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County ofAda ) 
Case No. CV OC 0903179 
AFFIDAVIT OF TED S. TOLLEFSON IN 
SUPPORT OF lTD'S RESPONSE TO HI 
BOISE'S MOTION TO AMEND 
SCHEDULING ORDER RE: ]~XPERT 
DISCLOSURES 
Ted S. Tollefson, being first duly sworn on oath, deposes and states as follows: 
1. I am an associate with the law firm Holland & Hart LLP for the above-
named Plaintiff, Idaho Transportation Board ("lTD"). I submit this Affidavit in support 
of Plaintiff lTD's Response to HI Boise's Motion to Amend Scheduling Order Re: 
Expert Disclosures. 
AFFIDAVIT OF TED S. TOLLEFSON IN SUPPORT OF lTD'S RESPONSE TO 
HI BOISE'S MOTION TO AMEND SCHEDULING ORDER RE: EXPERT 
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2. The Takings Trial in this matter is set for November 3,2010. The 
Scheduling Order requires that an advancing party disclose experts one-hundred and 
fifty (150) days before trial. The one-hundred and fiftieth day before the Takings Trial 
fell on Sunday June 6, 2010. Therefore, HI Boise LLC ("HI Boise") was required by the 
Court's Scheduling Order to provide its expert disclosures on or before Monday June 7, 
2010 on any matters to which it was the "advancing party." 
3. As of Monday June 7,2010, HI Boise had not provided expert disclosures 
as ordered by the Court and required by the Scheduling Order. 
4. HI Boise did not file any expert disclosures until July 6, 2010. 
5. On November 2, 2009, lTD produced its Response to Defendant HI 
Boise's First Set of Interrogatories, Requests for Production and Requests for 
Admission. As part of this response, lTD produced Technical Memorandum No.2, 
which contained the Capacity Worksheets. (ITD001900-001941). By way of 
explanation, Technical Memorandum No.2 contains the critical data, including delay, 
level of service, and length of queues for the Vista Avenue and Sunrise Rim/Elder 
intersection. (See August 2,2010 Affidavit of Robert Jacobs in Response to HI Boise's 
Motion to Amend Scheduling Order Re: Expert Disclosures). 
6. Attached as Exhibit A is a true and copy of an excerpt from Plaintiff's 
Response to HI Boise, LLC's Second Set of Interrogatories and Request for Production 
of Documents, served January 15, 2010. The response to Interrogatory No.7 states that 
the projected completion date of the Project is September 8, 2010. 
7. Attached as Exhibit B is a true and correct copy of an excerpt from the 
March 24,2010 deposition of Jason Brinkman. (Brinkman Depo. 15:15-16:6). 
AFFIDAVIT OF TED S. TOLLEFSON IN SUPPORT OF lTD'S RESPONSE TO 
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8. Attached as Exhibit C is a true and correct copy of an excerpt from the 
April 5, 2010 deposition of Jay Gould. (Gould Depo. 26:14-27:7). 
9. On March 23, 2010, counsel for HI Boise deposed Bob Jacobs of Stanley 
Consultants, pursuant to a subpoena duces tecum. One of the documents produced by 
Mr. Jacobs at his deposition was an email dated October 23, 2009, which referenced the 
Synchro simulation. (ITD004417). Counsel for HI Boise informally asked lTD to 
produce that Synchro simulation. On March 29, 2010 ITD produced a copy of the 
Synchro simulation informally requested by counsel. (ITD005610). 
10. On April 5, 2010, counsel for HI Boise deposed Jay Gould of CIP, 
pursuant to a subpoena duces tecum. In response to the subpoena duces tecum request, 
Mr. Gould produced an email dated March 6, 2008, which attached the Synchro 
simulation and calculations. (ITD005625- 005634). Counsel for HI Boise informally 
requested ITD provide that simulation. 
11. Four day later, on April 9, 2010, pursuant to the request of HI Boise's 
counsel, ITD produced this Synchro simulation to counsel for HI Boise. I explained to 
counsel, that they needed propriety software in order to view the simulation, but 
counsel for HI Boise requested we send it nonetheless. 
12. After the simulation was produced, counsel for HI Boise informally 
requested lTD arrange a viewing of this second Synchro simulation at CIP. Again, 
counsel for lTD complied with the informal request and arranged a viewing of this 
second Synchro simulation at CIP on June 8, 2010. Pat Dobie and counsel for HI Boise 
attended this viewing. 
AFFIDAVIT OF TED S. TOLLEFSON IN SUPPORT OF lTD'S RESPONSE TO 
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13. However, this was not enough for counsel for HI Boise. He then 
requested that we have CIP figure out how to convert this second Synchro simulation 
into a format that he and his expert could run on their computers. Again, agreeing to 
assist HI Boise's counsel, lTD made many inquiries to CIP to determine how feasible 
the Synchro conversion would be and how much it would cost. 
14. On July 7,2010, another version of the second Synchro simulation was 
produced to HI Boise, and apparently they had the proper programs to view this 
version. 
Further your affiant sayeth naught.
 






SUBSCRIBED and SWORN to before me this ~day ofAugust, 2010. 
~v)~rjjc>vuhch, 
Notary Public for Idaho ~ 
My Commission Expires: "?-r3,~ ~I 0 
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MaryV. York (ISB# 5020) 
StevenC. Bowman (ISB #4404) 
Special DeputyAttorneys General 
HOLLAND & HARTLLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
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HI BOISE, LtC, a Delawarelimited liability 
companyand MORTGAGE ELECfRONIC 
REGISTRATION SYSTEMS, INC., aDelaware 
corporation, 
Defendants. 
CaseNo. CVDC 0903179 
PLAINTIFF'S RESPONSE TO 
m BOrSE, LLC'S SECOND SI~T 
OF INTERROGATORIES ANU 
REQUESTS FOR PROnUCTION 
OF DOCUMENTS 
Plaintiff, the Stateof Idaho, IdahoTransportation Board("lTD''), hereby2LDSWers and 
responds to Defendant HI Boise, LLC's Second Set of Interrogatories andRequests for 
Production ofDocumentsas follows: 
GENERAL STATEMENT 
Plaintiffprovides thefollowing answers, responses, andobjections basedupon its 
investigation of the matters in this case andupon its current information and belief of the facts 
and infonnation presentlyknown to it. The discovery process in thismatter, however, isongoing 
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and continuing, andthat process mayreveal facts, documents, andwitnesses notpresently known 
to Plaintiff, butuponwhich Plaintiffmayrely, andto which Plaintiffreserves itsrightto 
supplement this response. Based upon infonnation known to date, Plaintiffrespcmds to 
Defendant's Second Set of'Interrogatories andRequests forProduction to thebestof its present, 
existing ability. The answers, responses, andobjections contained hereinare not intended to and 
shallnotpreclude Plaintifffrom making anycontentions or from relying on any facts, 
documents, or witnesses at trial based uponadditional evidence obtained during the discovery 
process. 
Theseresponses aremadesolelyforthe purposes of this action. Eachresponse is subject 
to all objections as to competency, relevance, materiality, propriety, and admissibility, and to any 
andall otherobjections on anygroundsthatwould require the exclusion ofanystatements 
contained herein. The responses givenarewithout prejudice to any and all of'Plaintiff's right to 
produce any subsequently discovered documents. or to revise theseresponses ifnecessary based 
on further discovery. 
Theseresponses shallnot be deemed to constitute adnUssionsthat anyparticular 
document or thingexists,or is relevant, non-privileged or admissible in evidence, or that any 
statement or characterization in Defendant's Second Set of Interrogatories andRequests for 
Production is accurate or complete. 
Thegeneral objections set forth below areincorporated into eachresponse to each 
specific discovery request propounded by Defendant. Thefactthat a specific response may 
mention oneor moreofthe general objections does not mean that the othergeneral objections do 
not applyto that discovery request. 
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By providing theseresponses, Plaintiffdoesnot intend to anddoesnotwaiveany of its 
specific objections or general objections to Defendant's discovery requests. 
GENERAL OBJECI'IONS 
1. lTD objects toDefendant's discovery requests to the extentthat theycall for the 
disclosure of information not yetdiscovered or determined. Although lTD hasmadea eliligent 
effort to complywith Defendant's discovery requests, discovery is ongoing and additional 
information mayyetbe revealed during the discovery process. Consequently, nn reserves the 
rightto supplement its responses. 
2. ITO objects to Defendant's discovery requests to the extent that theyseek 
information protected by the attomey-client privilege, attorney work-product doctrine, OJ[' any 
otherapplicable privilege, immunity, or limitation on discovery. Anydisclosute of information 
covered by suchprivilege, immunity, or discovery limitation is inadvertent and doesnot waive 
anyoflTO's rights to assert suchprivilege, immunity, or discovery limitation,andITD may 
withdraw from production anysuch information inadvertently produced as soonas identified. 
3. lTD objects to Defendant's discovery requests to the extent theyare overlybroad, 
unduly burdensome, vague, ambiguous, notrelevant to the subject matterof the pending action, 
or Dot reasonably calculated to leadto the discovery of admissible evidence. 
4. lTD objects toDefendant's discovery requests to the extent that they seek 
information that is not relevant to the subject matter of thisactionand is not reasonably 
calculated to leadto the discovery ofadmissible evidence. 
S. lID objects to Defendant's discovery requests to the extent they seekinformation 
or purportto impose duties or obligations beyond the requirements ofthe Idaho Rules ofCivil 
Procedure. 
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6. ITD objects to Defendant's discovery requests to theextent they seekdiscovery of 
publicor otherinformation that is otherwise equally available to Defendant as it is to ITD. 
7. ITO objects to Defendant's discovery requests to theextenttheyseek information 
not in the controloflID. 
8. By answering Defendant's discovery requests, ITD doesnot concede the 
admissibility ofany information. Rather, lTDreserves all rights to assert anyandall evidentiary 
objections. 
9. Each of the abovegeneral objections is incorporated into eachanswer or response 
set forththerein. 
10. SUbject to and without waiving the foregoing objections, lTD responds as follows 
to eachof the individual discovery requests. 
RESPONSE TO INTERROGATORIES AND 
REOUESTS FOR PRODUCTION OF DOCUMENTS 
INTERROGATORYNO. 7: 
Pleasestatethe date that it is anticipated thattheVista Avenue interchange, Project No. 
A009(8J 8), will be completed. 
RESPONSE TO INTERROGATORY NO.7: 
ITDresponds to Interrogatory No.7 as follows: ITOanticipates that theVista Avenue 
Interchange Project will be completed ill Fallof 2010, withthe 1-84 on andoff-rampsandbridge 
construction scheduled to be completed in the Spring of20l0 andthe widening of Vista Avenue 
scheduled to be completed in the Fall of201O. The contract completion date for the Project is 
September 8, 2010. 
PLAINTIFF'SRESPONSE TO mBOlSE,LLC'S SECOND SET OF INTERROGATORIES AND 
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DATED this 15thday of January, 2010. 
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CERTIFICATE OF SERVICE 
I herebycertify that on this 15thdayof January, 2010) lcaused to be served a trueand 
correctcopy of the foregoing by themethod indicated below, andaddressed to the following: 
Fredric V. Shoemaker o U.S.Mail 
GREENER BURKE SHOEMAKER P.A. 181 HandDelivered 
950 W. Bannock Street, Suite 900 o Overnight Mail 
Boise, ID 83702 D Facsimile (208) 319-2600 
(208) 319-2601-Fax 
Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail
 
1818 Library Street, Suite300 D HandDelivered
 
Reston, VA90190 o Overnight Mail
 
Facsimile: (703) 748-0183 D Facsimile
 
[Without documents. Mortgage Electronic
 
Registration Systems. Inc. willbeprovided with
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) 
Plaintiff, ) 
vs. ) Case No. CV OC 0903179 
HI BOISE, LLC, a Delaware limited ) 
liability company, and MORTGAGE ) 
ELECTRONIC REGISTRATION SYSTEMS, ) 
INC., a Delaware corporation, ) 
Defendants. ) 
) 
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1 THE DEPOSITION OF JASON D. BRINKMAN was 
2 taken on behalf of the Defendant HI Boise, LLC at 
3 the offices of Greener Burke Shoemaker, 950 w. 
4 Bannock Street, Suite 900, Boise, Idaho, 
5 commencing at 9:43 a.m. on March 24, 2010, before 
6 Beverly A. Benjamin, Certified Shorthand Reporter 
7 and Notary Public within and for the State of 
8 Idaho, in the above-entitled matter. 
9 
10 APPEARANCES: 
11 For Plaintiff: 
12 Holland & Hart, LLP 
13 BY MR. TED TOLLEFSON 
14 101 South Capitol Blvd., 
15 Boise, Idaho 83701 
16 For Defendant HI Boise, LLC: 
17 Greener Burke Shoemaker, 
18 BY MR. 









FREDRIC V. SHOEMAKER 
Bannock Street, Suite 900 
Idaho 83702 












1 conveyance by deed or otherwise of that parcel to
 
2 the Ada County Highway District?
 
3 MR. TOLLEFSON: Standard objection;
 
4 form, legal conclusion.
 
5 Q. (BY MR. SHOEMAKER) If you know.
 
6 A. It is my understanding that we would
 
7 intend to put that under ACHD's control.
 
8 Q. When would that occur?
 
9 MR. TOLLEFSON: Standard objection.
 
10 THE WITNESS: I'm not certain. Likely
 
11 at the conclusion of the project.
 
12 Q. (BY MR. SHOEMAKER) So maybe sometime
 
13 In October of this year?
 
14 A. It could be in October of this year.
 
15 Q. Now, the project is still slated for
 
16 completion in September of 2010?
 
l7 A. To the best of my knowledge, yes.
 
18 Q. In particular, will that portion of the
 
19 project in front of the Holiday Inn be done by
 
20 September 1, 2010?
 
21 A. I'm not aware of the exact schedule of
 
22 that portion of the project.
 
23 Q. Who would be most familiar with that,
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1 A. The lTD administrator of the 
2 construction contract is our resident engineer in 
3 our 3rd District, Tom Points, P-o-i-n-t-s. He 
4 administers the contract with the contractor on 
5 the project, who I believe is Concrete Placing 
6 Company. 
7 Q. I noticed last week they started 
8 removing the curbs and gutters on the west side 
9 of vista there across from the Holiday Inn. Do 
10 you know when the contractor is slated to start
 




13 A. I do not know.
 
14 Q. Are you acquainted with the term
 
15 "functional intersection area"?
 
16 MR. TOLLEFSON: Standard objection.
 
17 THE WITNESS: The term is somewhat
 
18 familiar to me.
 
19 Q. (BY MR. SHOEMAKER) And what is your
 
20 understanding of the term?
 
21 A. My understanding is the term. relates to
 
22 the operational area around an intersection that
 
23 might be used for things such as storage,
 
24 perception, and stopping time.
 
25 Q. Do you believe the term "functional
 






















IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
THE STATE OF IDAHO, In-IlliO ) 
TRANSPORTATION BOARD, ) 
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APRIL 5, 2010 
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1 THE DEPOSITION OF JAY GOULD was taken 
2 on behalf of the Defendant HI Boise, LLC at the 
3 offices of Greener Burke Shoemaker, 950 W. 
4 Bannock Street, Suite 900, Boise, Idaho, 
5 commencing at 9:29 a.m. on April 5, 2010, before 
6 Beverly A. Benjamin, Certified Shorthand Reporter 
7 and Notary Public within and for the State of 
8 Idaho, in the above-entitled matter. 
9 
10 APPEARANCES: 
11 For Plaintiff: 
12 Holland & Hart, LLP 
13 BY MR. TED TOLLEFSON 
14 101 South Capitol Blvd., Suite 1400 
15 Boise, Idaho 83701 
16 For Defendant HI Boise, LLC: 
17 Greener Burke Shoemaker, PA 
18 BY MR. FREDRIC V. SHOEMAKER 
19 950 W. Bannock Street, Suite 900 
20 Boise, Idaho 83702 
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1 Q. Yes, sir. 
2 A. Yes, that lS correct. 
3 Q. And with the removal, I understand the 
4 vista Avenue bridge went from two pillars to one 
5 so that the right-of-way acquisition and the 
6 bridge can, in fact, accommodate five lanes in 
7 each direction. 
8 A. Well, first of all, the existing 1-84 
9 at the overpasses has two abutments and one, two, 
10 three, four, five piers. And the new design will 
11 have two abutments and one pier at the center 
12 line of the right-of-way. Maybe not 
13 right-of-way, center line of the road. 
14 Q. Yes. And so it lS the right-of--way 
15 acquisition at the completion of this project, as 
16 well as the span of the bridge with the one pier, 
l7 will accommodate five lanes of through traffic in 
18 each direction. 
19 A. I believe that is correct. There is 
20 four lanes planned for the current construction. 
21 Q. And on that subject, do you have an 
22 idea what the completion date is for the Vista 
23 Avenue Project? 
24 A. Yes, it is fall of 2010. 
25 Q. Can you be any more precise than that? 







1 A. NO, I cannot. 
2 Q. Can you be any more precise with regard 
3 to the improvements in front of the Holiday Inn 
4 on Vista Avenue? 
5 A. More precise in what regard? 
6 Q. In terms of completion date. 
7 A. No, I cannot. 
8 (Exhibit 30 marked.) 
9 Q. (BY MR. SHOEMAKER) Handing you what 
10 the reporter has marked as Exhibit 30. Can you 
11 identify that document? 
12 A. This is the Design Study Report for the 
13 1-84 vista Avenue Interchange, Boise, final dated 
14 August 7th, 2008. 
15 Q. And you are familiar with that 
16 document? 
17 A. Yes, I am. 
18 Q. And In your duties as project manager 
19 provided some comment and input into its content? 
20 A. Not to a large extent. 
21 Q. And I neglected to ask you earli.er. I 
22 remember, of course, asking Mr. Brinkman and Mr. 
23 Jacobs, but let me ask you, Slr: How would you 
24 define the role of Stanley Consultants, Inc. with 
25 regard to the Vista Avenue Project? 













Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
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Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF UTAH ) 
)ss: 
County of Salt Lake ) 
Case No. CV OC 0903179 
AFFIDAVIT OF ROBERT JACOBS IN 
RESPONSE TO HI BOISE'S MOTION TO 
AMEND SCHEDULING ORDER RE: 
EXPERT DISCLOSURES 
ROBERT JACOBS, being first duly sworn upon oath, deposes and says: 
1. I make this affidavit based upon my personal knowledge and facts known 
to me as set forth below. My personal knowledge is based upon my direct involvement 
in and knowledge of the matters, events, and circumstances described in my affidavit. 
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2. I have a Bachelor of Science in Civil Engineering from Lafayette College. 
I also have a Masters of Science in Civil Engineering from Carnegie-Mellon University. 
I am licensed as a Professional Engineer in the State of Idaho, having been qualified by 
examination in Civil Engineering in Pennsylvania and licensed in Idaho. 
3. I am a member of the following professional societies: American Society 
of Civil Engineers (ASCE); Society of American Military Engineers (SAME); and 
American Society of Highway Engineers (ASHE). 
4. My professional experience began in 1968. A copy of my resume has 
been previously provided. 
5. I am employed by Stanley Consultants. I am the Chief Transportation 
Engineer for Stanley Consultants. I joined the firm in 1988. 
6. Stanley Consultants is a worldwide provider of engineering, 
environmental and construction services. Since 1913, the company has successfully 
completed more than 23,000 engagements in all 50 states, U.S. territories, and in 98 
countries. Stanley Consultants maintains offices in 18 domestic and select international 
locations. 
7. My professional experience includes: highway location studies; 
preliminary and final designs of roads, highways, expressways, interchanges, and 
bridges; and computer programming for various structural and highway designs. My 
professional experience also includes liaison with government agencies, monitoring 
project progress, and coordination of technical efforts on a day-to-day basis. [am 
directly involved in highway design and traffic planning particularly as it relates to 
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analysis of location options based on traffic demand, alignment, and grade 
requirements, and the location and determination of final alignments. 
II. ANALYSIS OF AFFIDAVIT OF MR. PATRICK DOBIE 
8. I have reviewed and analyzed the affidavit of Mr. Patrick Dobie dated July 
15, 2010 filed in support HI Boise's Motion to Amend Scheduling Order. 
9. In his affidavit, Mr. Dobie states that he is unable to calculate the sight 
triangle for traffic exiting the Holiday Inn, via the Vista Avenue driveway. He also 
stated that the Synchro "films" that were prepared regarding traffic projections were 
"critical" to his analysis. 
10. As demonstrated below, neither of these contentions by Mr. Dobie are 
valid. 
A. Mr. Dobie's Claimed Inability To Calculate A Sight Triangh: 
11. Mr. Dobie contends that he could not determine the sight triangle because 
the construction had not been completed. 
12. A sight triangle describes the unobstructed view a motorist has, of other 
motorists, when they are exiting or approaching an intersection or driveway. 
13. Mr. Dobie claims that he cannot accurately calculate a sight triangle based 
upon the Project Plans provided. This claim is contrary to well-established industry 
standards and practices for traffic engineers. 
14. Sight triangles have to be calculated prior to project completion all of the 
time, in order to ensure that a given project, when completed, will provide adequate 
sight distances. If one were to wait until project completion to calculate sight 
distances, project engineers and managers would not know whether the project was 
AFFIDAVIT OF ROBERT JACOBS IN RESPONSE TO HI BOISE'S MOTION TO 



















   
providing for adequate sight lines and distances until too late in the design and 
construction process, resulting in costly post-construction modifications. 
15. Attached as Exhibit A is a true and correct copy of an excerpt from the 
American Association of State Highway and Transportation Officials' "A Policy On 
Geometric Design of Highways and Streets" (the "AASHTO Green Book"). The 
AASHTO Green Book is an authoritative guide for traffic engineers. 
16. The attached excerpt from the AASHTO Green Book sets forth clear and 
explicit directions for "Measuring and Recording Sight Distance on Plans." This is a 
well-recognized and commonly used method for traffic engineers to measure and record 
sight triangles using Project Plans. 
17. Therefore, Mr. Dobie's conclusion that he is unable to calculate sight 
triangles based upon the Project Plans is contrary to well-established and commonly 
used traffic engineering practices. 
18. With respect to the driveway slope issue noted by Mr. Dobie, any 
discrepancies between actual construction and the Project plans, including any 
difference in driveway slope perceived by Mr. Dobie, will be corrected prior to Project 
completion and acceptance of the contractor's work by lTD. All final work will comply 
with the Project plans. Thus, the Project plans are and have always been the proper 
source to determine final construction locations and dimensions. lTD has not and will 
not approve any change order to alter the slope of the driveway on Vista Avenue from 
that shown in the Project plans. Nor would ITO approve or accept a driveway slope 
that failed to meet all applicable code requirements. 
AFFIDAVIT OF ROBERT JACOBS IN RESPONSE TO HI BOISE'S MOTION TO 
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19. Attached as Exhibit B is a graphic that demonstrates acceptable sight 
triangle for vehicles exiting the Vista Avenue driveway in accordance with the method 
described in Exhibit A. It is the industry standard to determine sight distance during 
the design process, before construction has even begun. This method of determining 
sight distance is accepted by both lTD and ACHD and is also a well-recognized 
standard under AASHTO. 
20. Exhibit B was previously provided as Exhibit 7a to my Supplemental 
Affidavit in Support of lTD's Motion for Partial Summary Judgment filed May 19, 
2010. Exhibit B (previously Exhibit 7a) was prepared in response to Mr. Dobie's April 
26,2010 Affidavit filed in response to lTD's Motion for Partial Summary Judgment. 
21. As part of his April 26, 2010 Affidavit, Mr. Dobie calculated the sight 
triangle for the HI Boise driveway. (April 26, 2010 Affidavit of Patrick Dobie, Ex. Bat 
21-23, and Appendix E). Therefore, Mr. Dobie's own prior analysis and calculation 
refutes his present contention that he cannot calculate the sight triangle prior to 
completion of the Project. 
B. Synchro Films 
22. In his affidavit, Mr. Dobie also commented on the Synchro "films" for the 
1-84 Vista Interchange Project. 
23. Synchro is a computer program commonly used by traffic engineers to 
determine expected delays, levels of service and length of queues at intersections. 
Data, such as projected traffic volumes and timing of the traffic lights, is inserted into 
the Synchro program and the program produces calculations regarding the projected 
AFFIDAVIT OF ROBERT JACOBS IN RESPONSE TO HI BOISE'S MOTION TO 










   
  
 iangle:::  






operation of the intersection. What Mr. Dobie refers to as a "Synchro film" or "movie" 
is simply a visual simulation of those hard calculations. 
24. For this Project, the Synchro analysis and simulations were prepared for 
two peak hours, the AM Peak Hour and the PM Peak Hour and were only produced for 
the design year 2035. No Synchro analysis or simulation was prepared for any other 
year by Stanley Consultants. 
25. Mr. Dobie contends that the Synchro simulations prepared by Stanley 
Consultants are a critical component for his work and he implies that he could not 
complete his analysis or render his final conclusions without these simulations. 
26. Mr. Dobie's statements are incorrect. The relevant information for 
determining the expected delays, levels of service and length of queues at the Vista 
Avenue and Sunrise Rim/Elder intersection after the Project is completed are not 
contained in the Synchro simulations - but are instead contained in the underlying data 
from which the simulations were produced. That information and the analysis results 
for Vista Avenue were set forth in Technical Memorandum No.2 prepared by Stanley 
Consultants, which was previously provided to HI Boise back in 2009. 
27. The Synchro simulations do not add any additional information, analysis, 
or data to what is contained in Technical Memorandum No.2. The Synchro simulations 
merely demonstrate visually what is contained numerically and analytically in the 
underlying Technical Memorandum No.2. 
28. It is important to note that the Synchro simulations are only 
demonstrative. They merely graphically depict the intersection operations based on the 
data that has been inputted in the program. The critical data, including delay, level of 
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service, and length of queues, can only be obtained from the information and results 
contained in the Technical Memorandum No.2. 
29. Mr. Dobie also stated in his affidavit that the Synchro simulations require 
proprietary software for viewing unless converted. In its memorandum in support of 
the Motion to Amend Scheduling Order, HI Boise claimed that this software was only 
available to CIP (Connecting Idaho Partners, the management firm overseeing 
GARVEE road construction projects for ITD). While Synchro may be considered 
proprietary software, it is no more proprietary than Microsoft Word and similar 
software. It is openly available to anyone willing to purchase it. It is a complete 
software package for modeling, optimizing, managing, and simulating traffic systems 
and is commonly used by most traffic engineers. It is one of the three traffic analysis 
programs accepted by ACHD and lTD for traffic studies. 
30. Mr. Dobie stated that the Synchro simulations provided to HI Boise on 
July 7, 2010 illustrated or depicted Vista Avenue in front of or near the HI Boise 
property in a different configuration than the prior Synchro files. I have reviewed the 
Synchro simulations that were provided to HI Boise on July 7, 2010 and on March 29, 
2010 and analyzed the differences. 
31. First, as Mr. Dobie should be aware, the Synchro simulations do not 
reflect exact geometry but rather are an approximation used merely to demonstrate 
visually what is contained numerically and analytically in the underlying Technical 
Memorandum No.2. 
32. Upon review of both Synchro simulations, I have determined that the 
Synchro simulation provided to HI Boise by CIP on July 7, 2010 reflects a prior design 
AFFIDAVIT OF ROBERT JACOBS IN RESPONSE TO HI BOISE'S MOTION TO 
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of the Vista Interchange Project. This Synchro simulation was essentially a "rough 
draft." It was created before the Project plans were finalized and is thus not an accurate 
representation of the final plans. 
33. The current version of the Synchro simulation were provided to Holland & 
Hart on or about March 26, 2010, who I understand then provided it to HI Boise on 
March 29, 2010. 
34. In summary, the differences in the two Synchro simulations are that the 
Synchro simulation provided by lTD to HI Boise in March 2010 was current and 
reflected the final design plans. The Synchro simulation HI Boise obtained from CIP 
on July 7, 2010 was outdated and based on earlier design plans that have been 
superseded for some time. Thus, the latter Synchro simulation would be of no use to 
Mr. Dobie in any analyses he may be performing with respect to the Project as it is 
being built. 
Further your affiant sayeth naught.
 
DATED this .Boll day of July, 2010.
 
SUBSCRIBED and SWORN to before me this 30 day of July, 2010. 
~~-=---d---_ 
Notary Public for Utah 
My Commission Expires: 5-2..0-20 /3 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 2nd day of August, 2010, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Fredric V. Shoemaker, Esq. o U.S. Mail 
GREENER BURKE SHOEMAKER P.A. I:8J Hand Delivered 
950 W. Bannock Street, Suite 900 o Overnight Mail 
Boise, ID 83702 o Facsimile 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. 1'\71 U S M 'I161 .. at
 
1818 Library Street, Suite 300 0 Hand Delivered
 
Reston, VA 90190 0 Overnight Mail
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AASHTO--Geometric Design ofHighways and Streets 
because headlight beams of an opposing vehicle generally can be seen from a greater distance 
than a vehicle can be recognized in the daytime.. The choice of an object height equal to the driver 
eye height makes passing sight distance design reciprocal (i.e., when the driver of the passing 
vehicle can see the opposing vehicle, the driver of the opposing vehicle can also se:e the passing 
vehicle). 
Sight Obstructions 
On a tangent roadway, the obstruction that limits the driver's sight distance is the road 
surface at some point on a crest vertical curve. On horizontal curves, the obstruction that limits 
the driver's sight distance may be the road surface at some point on a crest vertical curve, or it 
may be some physical feature outside of the traveled way, such as a longitudinal barrier, a bridge­
approach fill slope, a tree, foliage, or the backslope of a cut section. Accordingly, all highway 
construction plans should be checked in both the vertical and horizontal plane for sight distance 
obstructions. 
Measuring and Recording Sight Distance on Plans 
The design of horizontal alignment and vertical profile using sight distance and other criteria 
is addressed later in this chapter, including the detailed design of horizontal and vertical curves. 
Sight distance should be considered in the preliminary stages of design when both the horizontal 
and vertical alignment are still subject to adjustment. By determining the available sight distances 
graphically on the plans and recording them at frequent intervals, the designer can appraise the 
overall layout and effect a more balanced design by minor adjustments in the plan or profile. 
Methods for scaling sight distances on plans are demonstrated in Exhibit 3-8, which also shows a 
typical sight distance record that would be shown on the final plans. 
Because the view of the highway ahead may change rapidly in a short distance, it is desirable 
to measure and record sight distance for both directions of travel at each station. Both horizontal 
and vertical sight distances should be measured and the shorter lengths recorded. In the case of a 
two-lane highway, passing sight distance should be measured and recorded in addition to 
stopping sight distance. 
Sight distance information, such as that presented in Exhibits 3-70 and 3-73, may be used to 
establish minimum lengths of vertical curves. Charts similar to Exhibit 3-53 are useful for 
determining the radius of horizontal curve or the lateral offset from the traveled way needed to 
provide the design sight distance. Once the horizontal and vertical alignments are tentatively 
established, the most practical means of examining sight distances along the proposed highway is 
by direct scaling on the plans. 
Horizontal sight distance on the inside of a curve is limited by obstructions such as 
buildings, hedges, wooded areas, high ground, or other topographic features. These are generally 
plotted on the plans. Horizontal sight is measured with a straightedge, as indicated in the upper 
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AASHTD-Geometric Design oj Highways and Streets 
representing the proposed excavation slope at a point 840 rnm [2.75 ft] above the road surface 
(i.e., the approximate average of 1 080 mm and 600 mm [3.5 ft and 2.0 ft]) for stopping sight 
distance and at a point about 1 080 mm [3.5 ft] above the road surface for passing si.ght distance. 
The position of this line with respect to the centerline may be scaled from the plotted highway 
cross sections. Preferably, the stopping sight distance should be measured between points on one 
traffic lane, and passing sight distance from the middle of one lane to the middle of the other lane. 
Such refinement on two-lane highways generally is not necessary and measurement of sight 
distance along the centerline or traveled way edge is suitable. Where there are changes of grade 
coincident with horizontal curves that have sight-limiting cut slopes on the inside, the line-of­
sight intercepts the slope at a level either lower or higher than the assumed average height. In 
measuring sight distance, the error in the use of the assumed 840- or 1 080-mm [2.75- or 3.5-ft] 
height usually can be ignored .. 
Vertical sight distance may be scaled from a plotted profile by the method illustrated at the 
right center of Exhibit 3-8. A transparent strip with parallel edges I 080 mm [3.5 ft] apart and 
with a scratched line 600 mm [2.0 ft] from the upper edge, in accordance with the vertical scale, 
is a useful tool. The lower edge of the strip is placed on the station from which the vertical sight 
distance is desired, and the strip is pivoted about this point until the upper edge is ta.ngent to the 
profile. The distance between the initial station and the station on the profile intersected by the 
600 rum [2.0 ft] line is the stopping sight distance. The distance between the initial station and. the 
station on the profile intersected by the lower edge of the strip is the passing sight distance. 
A simple sight distance record is shown in the lower part of Exhibit 3-8. Sight distances in 
both directions are indicated by arrows and figures at each station on the plan and profile sheet of 
the proposed highway. To avoid the extra work of measuring unusually long sight distances that 
may occasionally be found, a selected maximum value may be recorded. In the example shown, 
all sight distances of more than 1 000 m [3,000 ft] are recorded as I 000 m+ [3,000 ft+], and 
where this occurs for several consecutive stations, the intermediate values are omitted. S:ight 
distances less than 500 m [1,500 ft] may be scaled to the nearest 10 m [50 ft] and those greater 
than 500 m [1,500 ft] to the nearest 50 m [100 ft]. The available sight distances along a proposed 
highway also may be shown by other methods. Several States use a sight distance graph, plotted 
in conjunction with the plan and profile of the highway, as a means of demonstrating sight 
distances. Sight distances can also be easily determined where plans and profiles are drawn using 
computer-aided design and drafting (CADD) systems. 
Sight distance records for two-lane highways may be used effectively to tentatively 
determine the marking of no-passing zones in accordance with criteria given in the MUTCD (6). 
Marking of such zones is an operational rather than a design problem. No-passing zones thus 
established serve as a guide for markings when the highway is completed. The zones so 
determined should be checked and adjusted by field measurements before actual markings are 
placed. 
Sight distance records also am useful on two-lane highways for determining the percentage of 
length of highway on which sight distance is restricted to less than the passing minimum, which 
is important in evaluating capacity. With recorded sight distances, as in the lower part of 
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f Elements a/Design 
! 
Exhibit 3-8, it is a simple process to determine the percentage of length of highway with a given f 
! sight distance or greater, 
HORIZONTAL ALIGNMENT 
Theoretical Considerations 
I For balance in highway design all geometric elements should, as far as economically practical, be designed to provide safe, continuous operation at a speed likely to be observed under 
the normal conditions for that roadway for a vast majority ofmotorists. For the most part, this can I 
be achieved through the use of design speed as an overall design contro1. The design of roadway 
curves should be based on an appropriate relationship between design speed and curvature and on 
their joint relationships with super-elevation (roadway banking) and side friction. Although these 
relationships stem from the laws of mechanics, the actual values for use in design depend on 
practical limits and factors determined more or less empirically. These limits and factors are 
explained in the following discussion. 
When a vehicle moves in a circular path, it undergoes a centripetal acceleration that acts 
toward the center of curvature. This acceleration is sustained by a component of the vehicle's 
weight related to the roadway superelevation, by the side friction developed between the vehicle's 
tires and the pavement surface, or by a combination of the two. Centripetal acceleration is 
sometimes equated to centrifugal force. However, this is an imaginary force that motorists believe 
is pushing them outward while cornering when, in fact, they are truly feeling the vehicle being 
accelerated in an inward direction. The term "centripetal acceleration" and its equivalent in 
horizontal curve design, "lateral acceleration," are used in this policy as they are fundamentally 
correct. 
From the laws of mechanics, the basic formula that governs vehicle operation on a curve is: 
Metric US Customary 
O.Ole+ f v' O.067V' V'O.Ole+ I v 2 O.OO79V 2 V 2 - = - = - ­=-=- - - ­ == (3-8)
I-O.Olel gR R 15RI-O.Olel gR R 127R 
where: where: 
e = rate of roadway superelevation, e = rate of roadway superelevation, 
percent; percent;
 
= side friction (demand) factor;
 f = side friction (demand) factor; I 
v = vehicle speed, m/s; v = vehicle speed, ftIs;
 
g = gravitational constant, 9,81 m/s2;
 g = gravitational constant, ~12.2 ftIs2;
 
V= vehicle speed, km/h;
 V= vehicle speed, mph;
 
R = radius of curve measured to a
 R = radius of curve measured to a 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S SUPPLEMENTAL 
EXPERT DISCLOSURES 
COMES NOW Defendant HI Boise, LLC, ("HI Boise"), by and through its undersigned 
counsel of record, Greener Burke Shoemaker P.A., and, pursuant to I.R.C.P. 26(b)(4) and the 
Pretrial Order entered in this matter, hereby submits the following supplemental disclosure of 
expert witnesses who may be called at the time of the scope of the take trial. 
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL EXPERT DISCLOSURES-l 



















This disclosure supplements HI Boise, LLC's Expert Disclosures submitted and served 
on July 6, 20I0, as well as prior disclosures of experts and their opinions in affidavits and 
discovery responses. As stated in HI Boise's July 6, 20 I0 disclosures, HI Boise was not able to 
make complete or final disclosures because critical elements of the Project - namely the Vista 
Avenue driveway and approach - were not complete until after July 6, 2010, and the Synchro 
files HI Boise had sought were not made available until July 7, 2010. These supplemental 
disclosures, therefore, explain the impact that Mr. Dobie's post-July 6, 2010 analysis alters, 
corroborates or otherwise impacts his opinions and those of HI Boise's other three experts' 
opinions. 
The Project, as currently designed, has been changed in a material way to HI Boise since 
plans were originally presented to HI Boise. Additionally, critical Project components have 
only recently been completed enabling HI Boise's traffic engineer to complete a reliable site 
triangle analysis and measure important Project components as constructed for compliance with 
fire and safety codes. The driveway is not built according to lTD's last version of the plans, 
although HI Boise is informed that lTD's response to the Project not in fact being built in 
compliance with its plans is that it reserves its right to rebuild the driveway and other aspects of 
the Project that it, or its engineers, may determine are not built in accordance with the latest 
version of the Project plans and that lTD will not "accept" any portion of the Project that is not 
compliant with lTD approved plans. Therefore, HI Boise must necessarily reserve the right to 
modify its expert disclosures should the Project, as ultimately constructed, be modified from that 
now constructed. 
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER 
DEFENDANT HI BOISE, LI,C'S SUPPLEMENTAL EXPERT DISCLOSURES - 2 
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A.	 Anne R. Lloyd-Jones 
Managing Director .. HVS Global Hospitality Services - New York 
369 Willis Avenue 
Mineola, NY 11501 
Statements, Bases and Reasons. Anne Lloyd-Jones will offer an opinion on the impact 
the Project may reasonably cause on the business damages for HI Boise, and those elements that 
impact business damages, including occupancy, average rate and revenues. 
The estimate of business damages, based upon a range of capitalization rates, which the 
witness will opine are appropriate in this circumstance varying from 11 % to 12%, and discount 
factors varying from 13% to 15%, range from a low of$2,650,000 to a high of$3,030,000. 
Ms. Lloyd-Jones has evaluated the impact that the Project will likely have on the 
visibility of the Property and its signage, including its business income, and the impact that the 
Project will have on access, both ingress and egress. 
She examined the visibility and function of the existing billboard sign and the two pole 
signs as of October 2009, and concluded that the Project, as the proposed reconfiguration, will 
have a substantial, material and detrimental impact on the visibility by motorists on Interstate 84 
and those approaching from the north and the airport to the south to view these signs, as well as 
the Holiday Inn structure itself 
She has concluded there are appropriate and advisable actions to take to mitigate 
damages, including seeking elevation of each of these signs. She has also examined lTD's 
reconfiguration of the exit ramp for westbound traffic and determined that the Project's 
relocation of the decision-point approximately 200-feet west of its previous location, will likely 
have an adverse impact on the ability of westbound motorists on Interstate 84 to perceive and 
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER; 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL EXPERT DISCLOSURES - 3 
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take timely action to exit onto Vista Avenue, and that this, coupled with the lack of visibility of 
the billboard sign and the reduction in visibility of the two pole signs, will cause a decrease in 
traffic to, and, therefore, revenue from motorists along Interstate 84. 
Ms. Lloyd-Jones will also opine that the Project materially minimizes the ability of 
eastbound motorists on Interstate-84 to view the property's structure and signage, which will 
result in a material reduction in traffic to, and, therefore, revenue from eastbound motorists to 
based upon industry norms and standards. 
Based upon the Traffic Impact Study and opinions of Patrick Dobie, P.E., to the effect 
that the Vista Avenue driveway and new driveway ramp do not meet current fire and emergency 
code requirements in respect to slope and the inability of fire and emergency vehicles to utilize 
the Vista Avenue driveway when approaching the site from the north because of the reconfigured 
and widened Vista Avenue right-of-way and related project improvements with the result that, 
based upon Mr. Dobie's opinion and Mr. Butler's opinion that an alternative and fire code-
compliant and safe method for fire and emergency vehicles to access the site will be required, the 
Project will set in motion governmental actions which will ultimately require changes to the site 
and site access. This is so because the only other available access is through the alley-like 
entrance between HI Boise's Building B and the Jackson's Food Stores service station which is 
unsuitable for fire and emergency vehicle access and does not meet current code requirements. 
As a result, and as both Mr. Dobie and Mr. Butler conclude, when HI Boise seeks the City's 
approval for remodeling or any other permit that triggers the City'S review, HI Boise will be 
required to provide alternative fire and emergency vehicle access or face closure. 
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDE~ 
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As noted in INTEGRA Realty Resources Appraisal of Real Property dated August 28, 
2008, curative or mitigation efforts could include destruction of a portion of the west end of 
Building B to permit a code-compliant and safe driveway for fire and emergency vehicles, or it 
could take the form of other mitigation efforts, including reconfiguring the hotel entrance to 
provide a better exposure and reduce income loss generated by the effective elimination of the 
Vista Avenue driveway as the site's primary driveway and access for customer purposes and tire 
and emergency vehicles. A determination has not been reached as to what would be the most 
appropriate curative steps and such opinions will likely not be finalized prior to and for the scope 
of the take trial, except that they are appropriately considered as a component of or an element of 
the take resulting from the Project. 
A more complete description of the opinions, methodology and analysis regarding her 
damage opinion that will be offered by Ms. Lloyd-Jones is set forth in the Estimate of Business 
Damages report dated November 2, 2009, previously provided to Plaintiffs counsel (Bates Nos. 
HIB01425-HIB01599), as well as the supplement to Section 7 of HVS's Estimate of Business 
Damages report (Bates Nos. HIB05010-HIB05011). 
Data and Other Information Considered. Ms. Lloyd-jones viewed the Property and the 
Project on October 9, 2009, and is expected to view the Property and the Project again in August 
2010, following completion of the most important elements of the Project to the HI Boise 
property and in the fall of 2010, following completion of the Project and prior to the November 
3,2010 trial date. 
The opinions offered by Ms. Lloyd-Jones may also necessarily change as a result of the 
pending application with the City of Boise to increase the elevation of the three signs. In 
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER 
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addition, Ms. Lloyd-Jones reserves the right to change her opinions as to the scope of the take 
should the Project be modified from its present as-built status, and as to the amount of business 
damages and the level of adverse impact that the Project will have on Defendant's business 
damages after the Project is completed. 
Exhibits Used or Relied Upon. Ms. Lloyd-Jones has relied upon the right-of-way 
drawings, construction drawings and other plans prepared by Plaintiff, and provided to HI 
Boise's counsel in this matter. Additionally, Ms. Lloyd-Jones has reviewed the following: 
•	 Aerial photographs of the site; 
•	 Videos taken by John Glenn Hall approaching the Defendant's signs on Interstate 
84 from both the east and west, as well as still photographs of the Property from 
various vantage points; 
•	 Opinions and analysis contained in the Affidavit of Patrick Dobie, P.E., with 
exhibits dated April 23, 2010; 
•	 Opinions and analysis contained in the July 27, 2010 Traffic Impact Study, 
together with exhibits; 
•	 Opinions and analysis contained in the Affidavit of Mark Butler with exhibits 
dated April 22, 2010; 
•	 Opinions and analysis contained in Mark Butler's July 1,2010 opinion; 
•	 Opinions and analysis contained in the HI Boise's expert disclosures from other 
witnesses of July 6, 2010, and of even date. 
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER 
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•	 HI Boise's business and income tax records for the period of 2006 through 2009, 
and other documents identified in Ms. Lloyd-Jones' Estimate of Business 
Damages report. 
•	 INTEGRA Realty Resources Appraisal of Real Property dated October 21,2008; 
•	 INTEGRA Realty Resources Appraisal of Real Property dated August 28, 2008; 
Qualifications of Witness. Please see the resume of Anne R. Lloyd-Jones previously 
produced with Defendant's Supplemental Responses to Plaintiffs First Set of Interrogatories and 
Requests for Production of Documents on June 10,2010 as Bates Nos. HIB06535-HIB06538. 
List of Publications. Please see the resume of Anne R. Lloyd-Jones previously produced 
with Defendant's Supplemental Responses to Plaintiffs First Set ofInterrogatories and Requests 
for Production of Documents on June 10,2010 as Bates Nos. HIB06535-HIB06538. 
Compensation to be Paid to Witness. Ms. Lloyd-Jones has been paid $15,000 plus 
expenses for her evaluation work and charges $750 per hour for attendance at any court 
proceeding or deposition, whether or not testimony is actually given or placed into the record. 
Listing of Other Cases. Please see the resume of Anne R. Lloyd-Jones previously 
produced with Defendant's Supplemental Responses to Plaintiffs First Set of Interrogatories and 
Requests for Production of Documents on June 10,2010 as Bates Nos. HIB06535-HlB06538. 
B.	 Mark Butler 
Land Use Planner 
839 East Winding Creek Drive 
Suite 201 
Eagle, ID 83616 
Statements, Bases and Reasons. Mark L. Butler will offer his opinions, as an 
experienced Land Use Planner in both commercial and residential real estate, on the impact the 
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER 
DEFENDANT HI BOISE, LLC'S SUPPLEMENTAL EXPERT DISCLOSURES - 7 
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Project may reasonably cause on the highest and best use of the HI Boise property, as more fully 
described in his affidavit filed in opposition to lTD's Motion for Partial Summary Judgment. 
Said affidavit is incorporated herein by reference as iffully set forth in hac verba. As detailed 
therein, Mr. Butler has extensively researched the Project, the history of the HI Boise property, 
and lTD's construction plans for HI Boise. He has visited the Project site on numerous 
occasions and viewed multiple aerial photographs of the site and vicinity. Mr. Butler has 
concluded that the Project eliminates the deeded access rights to the HI Boise property by 
permanently taking the entire strip of land over which HI Boise and its predecessors have 
exercised their access rights. 
In addition to the opinions offered in his aforementioned affidavit, Mr. Butler will testify 
regarding the opinions expressed in his expert report dated July I, 2010, which was produced 
with HI Boise's expert disclosures on July 6, 2010 as Bates Nos. HIB06604-HIB06614. These 
opinions are based on Mr. Dobie's inspections and his July 13, 2010 inspection of the now-
completed Vista Avenue approach and related improvements, and his July 21, 2010 Traffic 
Impact Analysis and his resulting opinions regarding unsafe, unusable and non-compliant access 
for fire and emergency vehicles using the Vista Avenue driveway as reconfigured, and the non­
compliant and overly narrow approach from Sunrise Rim Road, as well as non-compliant 
internal circulation requirements for fire and emergency vehicles. Mr. Butler has confirmed that 
the Sunrise Rim Road alley-like approach does not meet code requirements for fire and 
emergency vehicles. Thus, HI Boise will be required to find alternative access that meets current 
code requirements. This is so as a product of the City's likely application in the reasonably near 
future of existing standards and codes which render both the Vista Avenue access and the "alley" 
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER 
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access from Sunrise Rim Road non-compliant, as a result of any remodel or other action 
requiring planning and zoning approval or a building permit. As a result, the present use for this 
property changes from a legal conforming use to an illegal non-conforming use, and HI Boise 
will be required to find alternative access for the site, or widen or otherwise alter existing 
accesses, at a yet to be determined but substantial cost. 
Mr. Butler has evaluated the visibility of the Project, including its signage, and has 
formed opinions regarding the negative impact that the Project will have on the highest and best 
use of the HI Boise property. The witness has examined the current visibility and function of the 
existing billboard sign and the two pole signs, and has concluded that the Project, as 
reconfigured, will have a substantial, material and detrimental impact on the visibility of 
motorists on Interstate 84 and those approaching from the north and the airport to the south to 
view these signs, as well as the Holiday Inn structure itself. 
Mr. Butler will also offer an opinion of the negative impact that the approximately 960 
square feet ofland that lTD admits is being taken adjoining the Vista Avenue right-of-way will 
have on HI Boise's remaining property, including the easterly vacant parcel. Mr. Butler will also 
offer an opinion on the impact that the completion of related Project improvements, including the 
impact of the constructed sound wall will have on the highest and best use of the east parcel of 
the HI Boise property. 
Mr. Butler has also taken into account the impact of the sound wall on the property and 
the elimination of visibility from the Interstate in forming an opinion that the scope of lTD's 
taking includes the reduction in value for the vacant east parcel of the HI Boise property. 
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Mr. Butler will opine that the Project materially and adversely affects the access to the HI 
Boise property, including the vacant east parcel, and the highest and best use of the HI Boise 
property, including the vacant east parcel. 
Exhibits Used or Relied Upon. Mr. Butler has relied upon the following: 
•	 lTD's Amended Complaint for this case dated August 6, 2009, and its exhibits; 
•	 HI Boise's Amended Answer to Amended Complaint, Counterclaim and Demand 
for Jury Trial dated April 12,2010 
•	 Current State construction plans for the project (as defined in I'ID's Amended 
Complaint); 
•	 July 19671-80 (now Interstate 84) State construction plans; 
•	 A Corporation Warranty Deed dated August 23, 1967, and recorded as Instrument 
No. 751203, records of Ada County, Idaho, naming Ken Hills Investment Co. as 
Grantor, and the Idaho Board of Highway Directors as Grantee; 
•	 A Corporation Quit Claim Deed dated August 23, 1967, and recorded as 
Instrument No. 751202, records of Ada County, Idaho, naming Great Western 
Investment Co. as Grantor, and the Idaho Board of Highway Directors as Grantee; 
•	 A Cooperative Agreement for this Project, entered into between lTD and ACHD 
on April 10, 2009; 
•	 Aerial photographs of the site and vicinity; 
•	 The State's Motion for Partial Summary Judgment and supporting documents 
including the Affidavit of Robert Jacobs and Affidavit of Jason Brinkman, and 
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exhibits appended thereto In support of that Motion filed by the Idaho 
Transportation Department; 
•	 The Affidavit of Patrick Dobie, PE in opposition to the Plaintiffs motion for 
partial Summary Judgment and in support of defendant HI Boise, LLC's motion 
for additional time to conduct discovery, and exhibits appended thereto; and 
•	 Idaho Transportation Department SyncroVideo AM/PM 2035 Traffic Model by 
Stanley Engineering; 
•	 CIP SynchroVideo AM/PM 2035 produced after completion of Mr. Butler's 
opinions and expert disclosures dated July 6, 2010; 
•	 Traffic Impact Study and exhibits thereto, prepared by Dobie: Engineering dated 
July 27, 2010; and 
•	 Boise City Code Section 7-01-02 and provisions of the International Fire Code. 
Qualifications of Witness. Please see the resume of Mr. Butler previously produced with 
Defendant's Supplemental Responses to Plaintiffs First Set of Interrogatories and Requests for 
Production of Documents on June 10,2010 as Bates Nos. HIB06529-HIB06530. 
List of Publications. Please see the resume of Mr. Butler previously produced with 
Defendant's Supplemental Responses to Plaintiffs First Set of Interrogatories and Requests for 
Production of Documents on June 10,2010 as Bates Nos. HIB06529-HIB06530. 
Compensation to be Paid to Witness. Mr. Butler's rate for professional services and 
testimony is $120.00 per hour 
Listing of Other Cases. A list of cases in which Mr. Butler has previously testified is 
provided in his resume previously produced with Defendant's Supplemental Responses to 
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Plaintiffs First Set ofInterrogatories and Requests for Production of Documents on June 10, 
2010 as Bates Nos. HIB06529-HIB06530. 








Statements, Bases and Reasons. Patrick Dobie, P.E. will offer his opinions, as a 
professional engineer licensed by the state of Idaho, on the extent of the taking caused by the 
Project on the HI Boise property, including that the Project unreasonably limits internal traffic 
circulation for emergency vehicles and trucks, that the Project will increase traffic capacity and, 
therefore, traffic and traffic congestion, which will materially and adversely impact the safe use 
of the Vista Avenue driveway to the end that the remaining Vista Avenue access point will no 
longer be reasonable for use. These opinions are more fully described in Mr. Dobie's affidavit, 
filed in opposition to lTD's Motion for Partial Summary Judgment. Mr. Dobie's affidavit, 
including his draft traffic study report and all other exhibits thereto, are incorporated herein by 
reference as if fully set forth in hac verba. As detailed therein, Mr. Dobie has extensively 
researched the Project, the history of the HI Boise property, lTD's plans for the Project, the 
traffic studies that were prepared for the Project and the impact of each on the HI Boise 
Property. He has visited the Project site on numerous occasions and viewed multiple aerial 
photographs of the site and vicinity. 
In addition to the opinions offered in his aforementioned affidavit, Mr. Dobie has 
evaluated the visibility of the Project from a traffic and road design perspective, including the 
visibility of HI Boise's structures and signage from various viewpoints both on and offInterstate 
84, and has formed opinions regarding the negative impact that the Project will have on the 
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ability of the public to see, recogmze and access the HI Boise property. The witness has 
examined the current visibility and function of the existing billboard sign and the two pole signs, 
and has concluded that the Project, as reconfigured, will have a substantial, material and 
detrimental impact on the visibility of motorists on Interstate 84 and those approaching from the 
north and the airport to the south to view these signs, as well as the Holiday Irm structure itself. 
Mr. Dobie will also offer an opinion on (1) the impact the approximately 960 square feet 
of land that is being taken adjoining the Vista Avenue right-of-way and the additional lands 
actually taken and occupied; and (2) to the impact of completion of related Project 
improvements, including the sound wall and the relocated "pick point" for westbound traffic on 
the ability of freeway traffic to recognize and, in a safe and timely fashion, make and execute a 
decision to exit Interstate-84 in order to access and utilize the HI Boise property. 
Mr. Dobie will opine that the Project, including but not limited to its redesigned traffic 
patterns and road configurations, substantially, materially and adversely affects the access to the 
HI Boise property, the ability of freeway traffic to make timely and safe decisions to exit the 
freeway to utilize the HI Boise property and its improvements, and the safe and effective ingress 
and egress of vehicles, including emergency response vehicles, to the HI Boise property. 
A more complete description of the opinions, methodology and analysis offered by Mr. 
Dobie is set forth in his Holiday Inn Boise Traffic Impact Study (1st Working Draft) dated April 
19, 2010, previously provided to Plaintiff as an exhibit to the Affidavit of Patrick Dobie in 
Support of HI Boise's Opposition to lTD's Motion for Partial Summary Judgment, and a copy of 
which is being reproduced herewith without the appendices as Exhibit A. A more complete 
description of Mr. Dobie's analysis and his opinions are set forth in the accompanying Traffic 
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Impact Study, together with exhibits, and appendices (Bates Nos. HIB06615-HlB6736) and 
incorporated herein by this reference as if fully set forth in hac verba. 
Mr. Dobie will offer these opinions at both the scope of the take trial and the jury trial. 
Mr. Dobie reserves the right to supplement or amend his opinions should the Project be as 
currently built be rebuilt or should the Project plans be changed from those previously provided 
HI Boise. 
Exhibits Used or Relied Upon. Mr. Dobie has relied upon the following: 
•	 Robert Jacobs' exhibits identified in his three affidavits; 
•	 Email exchange between CIP, ACHD and Mr. Jacobs re: crash history and basis for 
changing access from Vista and median and future changes; 
•	 John Glenn Hall video and photos; 
•	 Various aerial photos; 
•	 lTD's plans for the Project; 
•	 Project traffic studies, including Technical Memorandums 1 and 2; 
•	 Deeds showing historic reservation for access to Property from Vista Avenue; 
•	 Industry Safety Standards, Traffic Manuals and Design Standards, for lTD and 
ACHD; 
•	 Synchro files from lTD and CIP; and 
•	 Boise City Zoning Ordinances and International Fire Code. 
Qualifications of Witness. Please see the Resume of Mr. Dobie previously produced 
with Defendant's Supplemental Responses to Plaintiffs First Set of Interrogatories and Requests 
for Production of Documents on June 10, 2010 as Bates No. HIB06531. 
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List of Publications. Please see listing of Mr. Dobie previously produced with 
Defendant's Supplemental Responses to Plaintiffs First Set of Interrogatories and Requests for 
Production of Documents on June 10, 2010 as Bates Nos. HIB06532-HIB06534. 
Compensation to be Paid to Witness. Mr. Dobie's rate for professional services and 
testimony is $150.00 per hour. 
Listing of Other Cases. A list of cases in which Mr. Dobie has previously testified was 
previously produced with Defendant's Supplemental Responses to Plaintiffs First Set of 
Interrogatories and Requests for Production of Documents on June 10, 2010 as Bates Nos. 
HIB06532-HIB06534. 
D.	 Mark Richey, MAl 
Idaho Land & Appraisal, LLC 
5991 West State Street 
Suite A 
Boise, ID 83703 
Statements, Bases and Reasons. Mr. Richey will ultimately offer an opinion as to the 
just compensation payable to HI Boise in the form of severance damages due Defendant for the 
undeveloped parcel consisting of approximately two (2) acres located generaJlly to the east of the 
Holiday Inn Hotel and Convention Center improvements. 
Mr. Richey will offer an opinion as to both the scope of the take at the court trial 
scheduled to commence on November 3,2010, and an opinion as to just compensation at the jury 
trial scheduled to commence on March 2, 2011. 
At the scope of the take trial, Mr. Richey will opine that the scope of the take necessarily 
includes the 960 square feet taken adjoining Vista Avenue and any associated permanent 
encumbrances on the Property adjacent to the take. Mr. Richey will also offer an opinion that 
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER: 
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the bare land has been diminished in value as a result of the Project, including, accessibility of 
the bare land, which historically and functionally was, and remains presently, through the 
developed portion of the Property owned by HI Boise from Vista Avenue, which opinion 
assumes that the Vista Avenue driveway will be restricted in the after condition. 
Mr. Richey will testify that a new commercial curb cut will be reconstructed as part of 
the Project at a slightly different location, about 6 feet east and 6 inches north of what existed 
"before." A steeper approach into the Holiday Inn is a result of this Project due to an increase in 
elevation at the south end of the approach, coupled with the eastern movement of the new right-
of-way. This increase or elevation of the approach results in elimination of the old driveway 
and construction of a new ramp which imposes a "permanent" not a "temporary" easement on HI 
Boise's property. 
Based on Mr. Dobie's analysis, the Vista Avenue approach will become unsafe for fire 
and emergency vehicles as a result of these changes and the combined effects of other changes 
caused by the Project. 
Additionally, fire trucks cannot negotiate and exit the alley on to the site because it is too 
narrow to satisfy fire code standards and turning radius. Given this scenario, the subject loses 
all direct emergency access opportunities from southbound traffic caused by the right-in/right­
out turning scenario assumed caused by this Project in the analysis. Separately, limitations on 
safe and legal fire truck use of the Vista Avenue driveway will cause a detriment to the vacant 
two acres because there are no other alternative accesses suitable for fire and emergency 
services. Therefore, the Scope of the Take includes a detriment to the east two acres of the site 
and includes the 960 square feet and associated improvements within the Project requirement. 
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER~ 
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Thus, Mr. Richey will offer an opinion supporting the finding that the scope of the take 
should include, and the jury's consideration of, damage to the vacant parcel which may include a 
change in the highest and best use of the property on a before and after basis. 
Mr. Richey also intends to offer an opinion at the jury trial as to the amount of just 
compensation due for damages to the bare land parcel, has not yet formulated the amount of just 
compensation and will do so upon completion of the Project and review of relevant documents 
and Project improvements. 
Mr. Richey's opinions as to the amount of just compensation may also be impacted by 
the ongoing efforts to increase the elevation of the three signs on the Property, and to expand and 
obtain alternative or additional accesses to the Property from Sunrise Rim Road. 
Mr. Richey will also offer an opinion of value of the approximately 960 square feet of 
land that is taken being taken adjoining the Vista Avenue right-of-way and an opinion of value of 
the additional lands taken as a result of the permanent easement that will adjoin this parcel to the 
east upon completion of related Project improvements. A more complete description of Mr. 
Richey's analysis and opinions are set forth in the accompanying opinion letter and appendices 
(Bates Nos. HIB06737-HIB06745) and incorporated herein by this reference as if fully set forth 
in hac verba. 
Data and Other Information Considered. Mr. Richey has inspected the Property. His 
opinions may change as a result of the pending application for the City of Boise to change the 
elevation of the three signs. 
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Exhibits Used or Relied Upon. Mr. Richey has relied upon the right-of-way drawings, 
construction drawings and other plans prepared by Plaintiff, and provided to HI Boise's counsel 
in this matter, including, but not limited to, the following: 
•	 Aerial photographs of the site; 
•	 Videos taken by John Glenn Hall approaching the Defendant's signs on Interstate 
84 from both the east and west, as well as still photographs of the Property from 
various vantage points; 
•	 Opinions and analysis contained in the Affidavit of Patrick Dobie, P.E., with 
exhibits dated April 23, 2010; 
•	 Opinions and analysis contained in Mr. Dobie's Traffic Impact Analysis dated 
July 27, 2010, together with exhibits and appendices. 
•	 Opinions and analysis contained in the Affidavit of Mark Butler with exhibits 
dated April 22, 2010; 
•	 Opinions and analysis contained in Mr. Butler's opinion dated July 1, 2010, and 
his opinions as disclosed herein; 
•	 HI Boise's business and income tax records for the period of 2006 through 2009, 
and other documents identified in Ms. Lloyd-Jones' Estimate of Business 
Damages report. 
•	 INTEGRA Realty Resources Appraisal of Real Property dated October 21,2008; 
•	 INTEGRA Realty Resources Appraisal of Real Property dated August 28, 2008; 
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Qualifications of Witness. Please see the resume of Mr. Richey previously produced 
with Defendant's Supplemental Responses to Plaintiffs First Set of Interrogatories and Requests 
for Production of Documents on June 10,2010 as Bates No. HIB06527. 
List of Publications. Please see the resume of Mr. Richey previously produced with 
Defendant's Supplemental Responses to Plaintiffs First Set of Interrogatories and Requests for 
Production of Documents on June 10,2010 as Bates No. HIB06527. 
Compensation to be Paid to Witness. Mr. Richey is charging $15,000 for his appraisal 
work in this case. 
Listing of Other Cases. Please see the listing of Court Testimony and Depositions 
previously produced with Defendant's Supplemental Responses to Plaintiffs First Set of 
Interrogatories and Requests for Production of Documents on June 10, 2010 as Bates No. 
HIB06528. 
Defendant reserves the right to call any and all experts designated by the Plaintiff. 
DATED THIS 4th day of August, 2010. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 4th day of August, 2010, a true and correct copy of 
the foregoing was served upon the following: 
MaryV. York D u.s. Mail 
Theodore Tollefson D Facsimile 
Holland & Hart LLP [2J Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 DE-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant} 
Mortgage Electronic Registration Systems, Inc. [2J U.S. Mail 
1818 Library Street, Suite 300 D Facsimile 
Reston, VA 90190 D Hand Delivery 
[Defendant} \ DE-mail 
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SUMMARY OF ANDINGS( 
HOLIDAY INN BOISE 
TRAFFIC IMPACT STUDY 
EXISTING CONDITIONS 
1.	 The Holiday Inn Boise (HI Boise) on Vista Avenue is a 155,000 square foot hotel with 266 
guest rooms with 9,700 square feet of restaurant, banquet and conference space and 385 
on-site parking spaces. 
2.	 The Holiday Inn has a main access to Vista Avenue and two secondary accesses to Sunrise 
Rim. 
3.	 Vista Avenue currently carries approximately 24,000 vpd on a 5-lane principal arterial. The 
allowable capacity is 37,000 vpd. 
4.	 The Vista/Elder intersection is now signalized and has left-turn lanes on all approaches. The 
current level of service is C for both the AM and PM peak traffic flows. The allowable minimum 
service level is E. 
( 5. The level of service at the main HI Boise Vista approach is LOS C, which complies with 
acceptable capacity standards. 
6.	 Accident data indicate that the crash rate on Vista Avenue near the Holiday Inn is lower than 
the crash rate on other arterials with similar traffic characteristics. This shows that a relatively 
safe condition now exists. 
7.	 The operational, safety and capacity characteristics of Vista Avenue and the main HI Boise 
access conform to generally acceptable standards. 
8.	 The traffic volume on 1-84 now exceeds adopted guidelines. The westbound mainline freeway 
is LOS F during PM traffic, and the 1-84Nista Avenue on and off ramps also reach LOS F 
during the PM peak. LOS E is the minimum adopted capacity standard. 
9.	 The crash rate on the adjacent segment of 1-84 currently exceeds the statewide average for 
similar freeway operations. This indicates a relatively unsafe condition. 
10. Interstate 84 is currently deficient according to adopted standards. 
INTERSTATE IMPROVEMENTS 
1.	 ITO has initiated a project to increase the mainline traffic carrying capacity of 1·-84 by adding 
two through lanes in each direction, widening the ramps and reconstructing the! interchange at 
Broadway, Orchard and Vista. 
HIB06615 (b) 
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SUMMARY OF FlNDINGS 
2.	 The interstate construction project will increase the mainline capacity from 75,000 vpd to 
150,000 vpd and establish an acceptable capacity service. 
3.	 Studies of the 1-84Corridor found that the added mainline capacity wtll attract additional traffic 
from the nearby arterial network and could increase the rate of development in the area. 
4.	 The design traffic volumes indicate that the additional freeway capacity will increase traffic on 
Vista Avenue by over 1,140 vehicles per hour. This results in a total peak hour volume of 
3,830 vph and an average daily traffic of 41,200 vpd on Vista Avenue adjacent to the Holiday 
Inn. This traffic volume exceeds the established capacity standards on the arterial road 
system. 
TRAFFIC CONDITIONS AFTER THE INTERSTATE IMPROVEMENTS 
1.	 The level of service at the main Holiday Inn access will decrease to LOS F with an approach 
delay over two minutes per vehicle. 
2.	 The Sunrise Rim approach to Vista will also operate at LOS F during the~ peak hour period with 
an average delay of over 4 minutes. 
ACCESS RIGHTS 
1. Holiday Inn Boise's predecessor in title reserved an access easement across the right-of-way 
conveyed to the State of Idaho in 1967 when the originall-84Nista interchanqe was 
constructed, and the primary access to the Holiday Inn was construction in this easement 
area. 
2.	 The VAIC project will close that access and construct another access in a different location. 
ITO did not establish a similar access right or easement for the new driveway. 
ACCESS CONTROL STANDARDS 
1.	 The existing Holiday Inn Boise access was constructed subject to the access control standard 
of the day and complied with the conditions of the access easement. 
2.	 Existing roadway approaches are not normally closed or modified by either lTD or ACHD 
unless there is justification for the change. According to the policies and stane/ards of those 
agencies, safety problems, operation problems or substantial changes in traffic volumes or 
land use activities may initiate an evaluation of the problem and mitigation, if needed. 
3.	 The eXisting HI Boise access does not strictly conform to current ACHD or lTD access 
UIB06615 (c) 
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SUMMARY OF FINDINGS 
management standards, and the existing access had no history of operatlonat, safety or 
congestion problems prior to the VAIC project. 
4. Since ITO did not provide an access easement for the new HI Boise aCCI~SS, regulatory control 
will most likely default to ACHD jurisdiction. 
5. ACHD and ITO entered an agreement for the VAIC project under which ACHD specifically 
agreed to "cooperate with and assist the State in prohibiting and removing encroachments on 
any part of the State rights--of-way within the project limits." 
6. The new HI Boise access is located on the State right-of-way within the project limits, and an 
access approach driveway is an encroachment according to IDAPA Rule 39.03,.42.010.30. 
CAPACITY PROBLEMS AFTER VAIC 
1. The new mainline traffic carrying capacity added to 1-84 will increase the traffic volume on 
Vista Avenue at the Holiday Inn. Projected average daily traffic is 41,2ClO vpd, which exceeds 
the level of service standard established by COMPASS for a principal arterial. 
2. Similarly, the new peak hour traffic of 3,830 vehicles per hour exceeds the adopted ACHD 
capacity standards for a principal arterial. 
3. The additional traffic will result in longer queues spilling back from the traffic signal at Elder and 
Vista. These longer queues will extend past the Holiday Inn access and restrict its utility. 
OPERATIONAL PROBLEMS AFTER VAIC 
1. The level of service (LOS) for the Vista Avenue arterial was acceptable, i.e. LOS C, before the 
introduction of project generated traffic from VAle. After the project tho service level is 
unacceptable (LOS F). 
2. The LOS at the Vista/Elder intersection was LOS C on all approaches before the new 
interstate traffic. The projected LOS is F on the westbound approach during the PM peak hour 
with a queue length of 175 feet. 
3. The LOS at the main site access to Vista will be LOS F during both the AM and PM peak traffic 
periods. 
4. The projected average queue length from the Vista/Elder signal will block left-in and left-out 
movements during peak traffic periods. 
5. The constructed left-turn lane length is less than the minimum design recommendation. The 
new facilities are not capable of accommodating design traffic volumes. 
3 HIB06616 
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SUMMAI~Y OF' FINDINGS 
SAFETY PROBLEMS 
1.	 Prior to the VAIC project the segment of Vista Avenue adjacent to the HI Boise main access 
operated relatively safely. The historic crash rate was less than similar principal arterials. 
2.	 The lane geometry and striping plan does not conform to either ACHD or ITO standards or 
AASHTO design guidelines. 
3.	 The intersection sight distance for left-turning vehicles exiting the site is not adequate. 
4.	 Vehicles stacked in the median TWLT lane on Vista conflict with sight distance requirements 
for left-turning vehicles entering the site. 
5.	 The north end of the median island for the northbound left-turning traffic approaching the 
1-84Nista signal is too close to the HI Boise access to permit a safe exit movement. 
6.	 The level of complexity of the new traffic control plan exceeds traffic safety guidelines. 
7.	 The driveway grade was constructed at an average 9.2% grade for enterinq traffic. The 
steepest grade is 12.4%. These grades are too steep to conform to generally accepted traffic 
engineering and emergency access standards. 
DEFICIENCIES IN THE VAIC DESIGN 
1.	 The NB-LT lane on Vista Avenue at the Elder Street approach is insufficient to accommodate 
the design traffic volume. The final design conflicts with AASHTO, ITO and ACHD qeometric 
design standards and guidelines. 
2.	 The Type V access control does not conform with ITO guidelines at freeway ramps. 
3.	 The reconstructed driveway at the Holiday Inn exceeds minimum grade standards. 
4.	 The intersection sight distance for vehicles exiting the HI site does not conform to AASHTO 
standards. 
5.	 The intersection sight distance for vehicles entering the HI site from the southbound lanes on 
Vista Avenue does not conform to MSHTO standards. 
6.	 The SB-LT movements from Vista entering the site must stop in the through traffic lanes. The 
resulting speed differential conflicts with MSHTO standards. 
7.	 The raised median island on Vista Avenue interferes with the safe movements of le1~-turning 
traffic eXiting the HI site. 
8.	 On-site circulation on the HI Boise property will not accommodate a standard fire vehicle. 
/'1"".....0. 
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This study was prepared to assess.the project impacts to the Holiday Inn Boise (HI 
Boise) Property resulting from the construction, right-of-way acquisition and access 
modifications required for the proposed Interstate 84 - Vista Avenue Interchange (VAIC). 
Dobie Engineering, Inc. (DEI) was retained by the property owner, HI Boise, LLC. to 
prepare this traffic impact analysis. 
On-Site Development 
The HI Boise Property is a 15.15-acre tract of land located on the northeast corner ( 
of the Vista Avenue Interstate 84 Interchange in Boise, Idaho. It is r,eferrecl to as Parcel 
105 on the VAIC right-of-way plans. The site is currently zoned C1-D for general 
commercial uses by the City of Boise. The Holiday Inn is a legally conforming use in that 
zone district. 
The existing full service hotel includes 4 buildings with 266 guest rooms and 9,700 
square feet of restaurant. banquet and conference space. The total combined bUilding 
area is 155,000 square feet, and the site has approximately 385 parking spaces used for 
guests. conference attendees and employee parking. 
The site development plan is illustrated in Figure 1. 
Prepared by Dobie Engineering, Inc. 
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(
'-,_ TRAFFIC ANALYSIS 
Existing Roadway System 
Vista Avenue is a principal arterial highway under the jurisdiction of tl1e Ada 
County Highway District (ACHD). It is currently improved with a 65-ft:. wide 5-lane urban 
roadway section. The posted speed limit is 35 mph north of 1-84. 
1-84 is currently a 4-lane interstate freeway under the jurisdiction of the Idaho 
Transportation Department (ITO). 
Sunrise Rim Road is an ACHD local street improved with a 40-·ft. wide urban street 
section. West of Vista Avenue it is signed as Elder Street and is used as the commercial 
access to several commercial and office buildings. 
Average daily and peak hour traffic counts were made on the study area roads 
between 2006 and 2010. Peak hour turning movement counts at the site driveways were 
collected during the PM peak period by DEI staff. (Ref. Figure A, Appendix A). 
The HI Boise currently has one main driveway approach to Vista Avenue plus two 
secondary site connections to Sunrise Rim Road. The westernmost driveway on Sunrise 
Rim is shared with the Jackson's C-Store and gas station. The Vista driveway now 
operates during the peak hour periods at a level of service "C" rating with typical delay for 
an arterial access. 
Prepared by DClbie Engineering, Inc. 
0930 
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-.( Shown in Table 1 is a summary of the daily traffic counts on the adjacent streets. 
Copies of the traffic count references are contained in Appendix A. 
Table 1 
Record Traffic Counts 
Location VPD AM eM Qate 
Interstate 84 West of Vista Avenue 75,000 7106 
Interstate 84 Westbound On Ramp 10,062 515 906 2/08 
Vista Avenue North of Elder Street 19,949 1342 1'695 2/08 
Vista Avenue South of Elder Street 21,953 1592 2048 11/08 
Vista Avenue South of Elder Street** 26,322 1820 2189 ~:/OO 
Vista Avenue South of Elder Street 24,809 2/08 
( 
Vista Avenue North of 1-84* 
Elder Street West of Vista Avenue 













"PM Peak Hour= 9.3% of ADT 
"·HistorlcCount 
Adjacent to the site, the averagedaily traffic volume on Vista Avenue! in November 
of 2008 was approximately 21,953 vehicles per day (VPD) with a peak hour loading of 
1,592vehiclesper hour (VPH) in the AM and 2,048VPH during the PM peak period. The 
2006 traffic counts used in the 1-84 traffic analysis measured 2,095 VPH of AM traffic and 
2,275 VPH during the PM peak period. The peak hour capacity of a 5-lanEl principal 
arterial highway is 3,540 VPH at level of service liE." Based on ACHD guidelines (Ref. 
Appendix A). this indicates a current arterial service level in the "AlB" rangewhich is an 
accept-able condition. 
( 
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(. 
Site Access and Circulation 
The HI Boise site has approximately 343 feet of frontage on Vista Avenue north of 
1-84. The south 206 feet of the site frontage has a Type V full control of access 
designation established by ITO for the 1-84 interstate project in 1967. The north 137 feet 
of frontage abuts lands previously acquired by ITO to widen Vista Avenue for the 
interstate overpass. Within this segment an access easement was reserved on the 
right-of-way deed. (Reference Appendix B.) 
The main site access is located 260 feet south of Elder Street (:It Station 24+82 and 
provides direct access to the hotel lobby and conference center. It is a 40-ft. wide 
commercial approach with a slight downgrade from Vista Avenue. The driveway 
C	 centerline is approximately 29 feet north of the Type V access control line in the access 
easement area. 
The west Sunrise Rim driveway is located approximately 140 feet east of Vista 
Avenue on the site of the Jackson's Convenience Store. A cross-access easement was 
executed in 1967 and recorded in Instrument No. 659898 records of Ada County. The 
East Sunrise Rim driveway is located 350 feet east of Vista Avenue and provides 
secondary access to the hotel units. This driveway carries very IittlH traffic:. 
Buses and trucks access the site from Vista Avenue and their circulation pattern 
follows a route between the hotel buildings to the service entrance. Buses and other large 
vehicles both enter and exit the site using the main approach to Vista Avenue, and turning 
movements are restrictive for large vehicles to access the site from Sunrise Rim. 
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( Trip Generation 
PM peak hour turning movement counts were collected by DEI staff between 4:00 
and 6:00pm on March 11,2010. The peak hour was the four highest consecutive 15 
minute counts which occurred between 4:00 and 5:00pm. The measured peak hour 
volume was 67 vehicles per hour. The hotel occupancy rate was approximately 50% on 
that day. A copy of the turning movement volume is attached in Appendix A, Figure A. 
The measured site traffic volumes were compared with similar operations using 
the standard trip generation rates recommended in the ITE Trip Generation Manual 
(Seventh Edition) for a Hotel (#310). This land use category is typical ofthe uses found at 
the HI Boise. A check was performed to verify that the traffic counts were typical of 
operations and occupancy rates on the days the counts were performed. 
c: 
Table 2 
Standard Trip Generation Rates 
Trip Occurrence 
Weekday End Trips 
Peak AM Hour 
Enter 
Exit 
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HOLIDAY INN - ~E TRAFFIC IMPACT STUDY 
Page 6 
'-. Estimated site-generated traffic at full occupancy of the HI Boise Property is shown 




Land Use No. Rooms Total ADT AM Trips PM Trips 
Hotel 266 2375 180 1135 
According to the ITE trip generation manual, the site will produce a total driveway 
volume of2,375 vehicles per day with a PM peak hour loading of 185 vehicles per hour at 
full occupancy. This estimate compares favorably with the peak hour counts measured in 
the field and presented in Appendix A, Figure 1. 
Projected traffic volumes at the Vista Avenue access for full occupancy of Holiday 
Inn Boise are illustrated in Figure 2. These projections are approximately 80% of the total 
peak hour volume. It was assumed that 20% of the site traffic would use the driveways on 
Sunrise Rim. 
Northwest of HI Boise is a Jackson's Shell Station with a 10 fuel position delivery 
capacity. According to ITE trip generation for this use, this C-Store produces 
approximately 1,630 vehicles per day with a driveway volume of 135 vehicles per hour in 
the PM peak. Jackson's currently shares the westerly access to Sunrise Rim. 
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r. 
\. CAPACITY ANALYSIS 
Existing Conditions: Main Site Access 
Presented in Table 4 are the results of an operational analysis of the traffic carrying 
capacity of the site access to Vista Avenue at full occupancy of the Holiday Inn and the 
existing peak hour arterial traffic. This analysis evaluates the existinq Iane qeornetry for 
the arterial at full occupancy. Site access traffic counts for Vista Avenue were collected in 
2006 and 2007 prior to construction of VAIC. These counts represent 2010 traffic levels 
without the project influence of the VAIC. Details of the level of service calc:ulations are 
included in Appendix A for review. 
Table 4 
LOS Analysis at Existing Vista Access
 
Full Occupancy Peak Hour - Existing Traffic
 
Approach AM PM 
SB-LT B B 
NB-LT 8 B 
EB-LT C C 
WB-LT D D 
WB Approach C C 
At full occupancy the existing main driveway experiences moderate to average 
delay during the peak hour periods. The driveway operates with an acceptable level of 
service (LOS C) with an average queue length of one vehicle exitinq the HI Boise site. 
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( Existing Conditions: Arterial System 
The capacities of the system roads and intersections were calculated for the 
current traffic conditions prior to the access modifications and additional traffic generated 
by the Vista Avenue Interchange (VAle). Year 2007 was selected to be consistent with 
the timeframe of the 1-84 Corridor Study and design traffic reports provided by Stanley 
Consultants. Refer to Appendix B for details of the calculations. 
The Vista/Elder intersection is a signal controlled intersection with ieft-turn lanes 
on all approaches. The levels of service on all approaches are 0 or better. This is 
considered an acceptable service level condition by both ACHD ancllTD. 










Traffic Carrying Capacities - Existing Conditions 
Vista Avenue North of 1-84 Traffic No. Lanes Capacity· Vol./Cap,. 
2,275 vph 5 3,540 vph 0.64 
24,386 vpd 5 37,000 vpd 0.66 
Vista/Elder Intersection Approach AM Average PM Average 
LOS Queue LOS ~)ueue 
SB-LT C 50' C '100' 
NB-LT B 350' B '125' 
EB-LT 0 25' D '100' 
WB-LT D 75' D 75' 
Approach C C 
*ACHD LOS Standards for VPH and COMPASS Standards for VPD 
IE~ft-turn
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Historic traffic counts indicate virtually no growth in traffic volumes on Vista Avenue 
as shown below in Table 6. 
Table 6 
Historic Traffic Counts on Vista Avenue 
location Average Daily Traffic 
8/00 South of Elder 26,322 
7/03 North of 1-84 25,483 
10/07 North of 1-84 24,737 
11/08 South of Elder 21,953 
Traffic volumes have been steadily decreasing for nearly a decade, and as a result ( 
no capacity increases are planned for Vista Avenue in the local and regional 
transportation plan. Based on historic trends, the roadway and intersection capacities 
near the HI Boise site would have remained adequate through year :2035 withou the 
changes caused by the VAle project. 
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( .. 
\ Interstate 84 Capacity Planning 
COMPASS and the Idaho Transportation Qepartment commissioned a series of 
studies beginning in 2004 to evaluate the 1-84 corridor between Orchard Street and 
Gowen Road. One was prepared by CH2MHi/l and the others by Washington Group and 
Stanley Consultants. Those studies recommended that additional tanee be added to the 
mainline interstate to increase traffic carrying capacity and that the interchanges at 
Orchard, Vista and Broadway be reconstructed to accommodate the additional through 
lanes (2025 RTP). 
The Eight Point Access Report (WGI-2007) concluded that projected traffic growth 
through the year 2035 could reach 150,000 vehicles per day on 1-84 with the construction 
of 8 traffic lanes (4 lanes now exist). In addition, the Vista Avenue interchange would also 
c. need to be reconstructed to provide adequate ramp capacity to handle that traffic. 
The 1-84 Environmental Assessment (Table 4.2) identified the existlnq capacity of 
the mainline Vista to Cole westbound segment as LOS F and the existing on and off 
ramps to Vista Avenue were also at LOS F. In addition, the Eight Point Access Report (p. 
6) found that the crash rate on 1-84 between Broadway and Vista exceeded the statewide 
average rate indicating an unsafe condition. Based on existinq conditions, 1-84 is neither 
totally safe nor capable of providing required mobility at adopted service level standards. 
An analysis of the COMPASS modeling done for the 1-84 traffic analysis (p. 19) 
indicated that once constructed the additional mainline travel lanes will attract additional 
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traffic from the nearby arterial network and could increase the rate of development of 
vacant lands in the area (Eight Point, p. 18). 
As a result of widening 1-84 from 4 lanes to 8 lanes, traffic on the mainline freeway 
will increase from 75,000 vpd to 150,000 vpd and the traffic using Vista Avenue at the HI 
Boise site will also increase. The contribution ramp PM peak hour traffic is shown below 




PM Peak Hour Turn Volume
 
Ramp Movement* 2006 2035 
( WB-RT 250 535 
SB-RT 661 714 
EB--LT 498 738 
SB-LT 182 614 
Total 1591 2601 
*Source: 2006, Eight Point Access Report; 2035 Stanley Tech Memo 1 
The PM peak hour traffic will increase on Vista Avenue as a result of the 1-84 
widening project and projected community growth. 
Measured PM peak hour traffic on Vista Avenue south of Sunrise Rim was 2,275 
VPH in 2006. The interstate widening will add approximately 1,010 new vehicles per hour, 
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"	 and the Boise Airport plus local commercial growth will contribute 545 VPH. The total 
projected PM peak hour volume will be 3,830 vehicles per hour in front of the Holiday Inn 
Boise by 2035. 
c.
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System Capacity - After VAIC 
Illustrated in Appendix C-1 and C-2 are the AM and PM peak hour traffic 
movements at the Vista Avenue intersections for 2035 traffic conditions. 
The level of service and operational characteristics of Vista Avenue and the 
VistalElder intersection are summarized in Table 8. Refer to Appendix C for details of the 
calculations. 
Table 8 
LOS Analysis - Site Access 
Year 2035 Traffic 
( 
'-­ Vista Avenue North of 1-84 Traffic #Lanes 
LOS E 
Capacity Yol./Cap.:. LOS 
3,830 vph 5 3,540vph "1.08 F 
41,200 vpd 5 37,000 vpd '1.11 F 
Ave. Ave. 
Vista Avenue Intersections Approach AM LOS Queue PM LO~~ Queue 
NB-lT F 900' F 250' 
SB-TH E 1100' C 775' 
EB-LT D 50' E 200' 
WB-LT E 100' F 175' 
WB E F 
Intersection E D 
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\, .. The projected 2035 peak hour traffic volume of 3,830 vph exceeds the ACHD 
capacity guidelines for a principal arterial roadway. ACHD allows up to 3,540 vph on a 
. 5-lane principal arterial at LOS "E". Similarly, the projected ADT volume of 41,200 vpd 
(Tech Memo #1, Table 2) exceeds the adopted COMPASS planning thresholds. 
Attached in Appendix B is a copy of the capacity guidelines adopted by ACHD and 
COMPASS. 
The capacity of the main HI Boise site access was also calculated for 2035 
operating conditions with the new traffic from the VAIC. The results are summarized in 
Table 9. 
Table 9 
(	 Traffic Carrying Capacities - 2035 Conditions 
Vista/Site Access Approach	 AM PM 
LOS Queue LOS ~~ueue 
SB-LT C 25' C 25' 
NB-LT C 25' C 25' 
EB-LT F 25' F 25' 
WB-LT F 75' F '100' 
WBApproach F F 
The main driveway accessing the HI Boise will fail to meet minimum capacity 
standards. Moreover, the level of service "F" conditions at the main access directly result 
from the increase in traffic from the 1-84 mainline and VAle reconstruction. Without those 
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Access Easement to Vista Avenue after 1-84Nista Interchange 
The Idaho Transportation Department (ITO) acquired jurisdiction control of a 
portion of Vista Avenue across the frontage of the HI Boise property EIS part of the 
construction of the original Vista Avenue interchange in 1967. Tile deeds from Ken Hills 
Investment Company and Great Western Investment Company conveyed the Vista 
Avenue right-of-way to the state of Idaho subject to the reservations described in the 
paragraph below. 
TOGETHER with all rights of access between the right of way of the said project 
and the remaining contiguous real property belonging to the Grantor. except for: 
access to Vista Avenue Northeasterly from Station 24+53.01 of said Vista Avenue 
Survey. 
c- Copies of these deeds are attached in Appendix B for review. Station 24+53.01 
was referenced in the deed as the northern limit of the Type V full access control. The 
main HI Boise driveway is northeasterly of this access control station. 
The Amended Complaint of August 6. 2009, filed far the current VAle project 
indicates that the total right-af-way requirement or the amount of the land now being 
condemned is 960 square feet (0.22 acres) plus a temporary easement area of 0.57 
acres. 
The titled Fee Right-of-Way Acquisition extends from Station 24+48..34 to Station 
24+82.45 and includes all of the access easements previously reserved in 1967. 
( 
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The State is closing and removing the existing Vista access to the HI Boise 
Property which was located in the previously reserved access easement and will 
construct a new approach approximately 6 feet to the east and 0.5 feet to the north. 
There is no new access easement conveyed or reserved in the Complaint for this new 
approach. The following sections of the IDAPA right-of-way rules are important in 
evaluating this change: 
IDAPA 39.03.42.100.01 Access Control 
a. The Department shall retain the authority to issue all permits on the state 
highway system having access control Type II through V or where control of the 
access has been acquired by the Department. 
IDAPA 39.03.42.10.31 Exchange Deed 
A legal document of title, between the Idaho Transportation Department and the 
owner of real property, transferring and describing a property right (such as 
easement, usage, access). 
IDAPA 39.03.42.300.04 Deed Requirement ( Relocation of existing approaches and additional approaches shall require a new 
exchange deed showing the access by highway station, approach width and use 
type. Removed approaches shall require a correction deed that references the 
original legal document of title in which access rights were removed. 
In addition, the ITO Access Management Standards further refine this process 
through Section 3.9.2 as follows: 
3.9.2 Approaches in New Highway Construction 
Applications (ITD-2109) for any new or additional approach, or the 
modification in design or use, relocation, or removal of an existing approach 
requested within a State highway construction project shall be processed by the 
Resident Engineer in charge of the project, in accordance with the Department's 
Contract Administration Manual. 
A new property deed showing the access by specific size, use type, and 
highway station will be required and should normally be completed by the 
Headquarters' Right-of-Way section following right-of-way negotiations with the 
property owners. 
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The ACHD Development Policy Manual outlines specific criteria for the location 
and evaluation of access on roadways they control. The following guidelines apply: 
(a) Section 7204.7.3 allows access points (approaches) based on the length of 
arterial road frontage. For frontages less than 150 feet, one (1) access point would 
be considered to the subject property. The site has 137 feet of frontage. 
(b) Figure 72-F4 (1) provides criteria for the separation of a driveway from a 
signalized street intersection. These criteria require a minimum of 4~,0 feet 
between fuJI access driveways accessing an arterial street and the adjacent 
intersection. The existing· separation of the driveway from the Sunrise Rim 
intersection is only 238 feet; 
(	 (c) Figure 72-F4 (1) also recommends 220-ft. spacing between a 
right-in/right-out movement driveway and a signalized intersection on an arterial 
street; 
(d) Section 7106, "Traffic Impact Studies," requires a TIS for new or modified 
commercial developments and provides level of service standards for arterial 
roads and intersections. (Ref. Appendix S.) The minimum LOS for an arterial 
roadway or intersection is "E." The main Holiday Inn driveway operated at LOS "C" 
before the VAle and will operate at LOS "F" after the new interstate traffic impacts 
Vista Avenue; 
(e) Section 7207.8 states that direct access to arterials and collectors is 
normally restricted; and 
(f) Section 5101.5, "Channelization," requires that where appropriate, 
channelization is to be incorporated into the roadway design in order to simplify the 
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driving task and enhance safety and capacity. It adds that channelization should 
be considered near major intersections of arterial streets as wE~1I as in other highly 
congested areas. Channelization contributes to lowering accident rates by limiting 
the speed differentials of various lanes and the obstruction of visibility caused by 
stopped vehicles. 
As a result of the VAIC project, HI Boise's main access is less in conformance with 
ACHD roadway and intersection capacity standards. 
The new driveway also conflicts with current ITO guidelines for driveway 
approaches. It is located within the Functional Intersection Area (FIA) as defined by the 
recent ITO Director's findings and stated below: 
( The analysis to be used on state highway encroachment permits for access in 
determining the functional intersection area is the sum of peak hour stopping sight 
distance at peak hour speed and the 95% peak hour queue. For proposed 
approaches within this functional intersection area, the Department's policy is that 
a median should be required to limit all lett hand turn movements into and out of 
the proposed approach. This would apply whether the approach is a public street 
or a private commercial approach. (Source: Application No. D3-08-278, Director's 
Final order.) 
An analysis of the projected vehicle queues at the Vista/Elder lntersection and the 
single point ramp intersection was made by Stanley Consultants reference, Tech Memos 
1 & 2. The northbound queue at a 95% confidence interval will extend over 790 feet 'from 
the stop bar at Elder Street. The HI Boise driveway is situated only 185 feet from the stop. 
According to ITO standards, the driveway is located in the Functional Intersection Area of 
the new intersection. ITO has significantly deviated from their policies in the design of the 
traffic operation plan at Vista Avenue and has not conformed to their recently adopted FIA 
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policies. 
IDAPA 39.03.42.300 provides: 
300. GENERAL REGULATIONS FOR APPROACHES. 
01. Required. All new or additional approaches, or the modification in design or 
use, relocation or removal of existing approaches require an approved State 
highway right-ot-way use permit and shall meet all access control requirements 
that correspond to the current functional classification for the State highway being 
affected. (3-30-01) 
The ITO Roadway Design Manual provides design guidelines and standards for 
construction projects. 
Section 540 - "Access Control" requires a minimum separation of 300feet from the 
(	 end of a freeway ramp to the first access point. It further requires a minimum of 100 feet 
of separation from the end of any acceleration or deceleration lane to the first access 
point. The HI Boise access does not conform to that standard. 
Section 560 - "Intersection Channelization Guidelines" require that s~ght distances 
conform to the most recent AASHTO policy and need to be applied if the intersection is 
being reconstructed. The roadway section in front of HI Boise is being fully reconstructed, 
but the intersection sight distances are non-compliant with AASHTO policy. 
Any change in land use or modification of the site plans for tho HI Boise site would 
require compliance with ACHD and ITO access control requirements. The new 
non-conforming driveway design would have to be be corrected by HI Boise in the future. 
( 
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Accident Occurrence 
During the years 2004 through 2008 twenty-nine (29) total accidents occurred on 
Vista Avenue between the 1-84 westbound ramps and the ElderNista intersection. 
Immediately adjacent to the Holiday Inn seven (7) intersection related crashes occurred 
during this period. Three (3) were rear end type crashes and four (4) were turning 
crashes. 
The current accident rates shown in Table 10 werE~ estimated assuming average 
daily traffic (ADT) of 22,000 vpd on Vista Avenue on this segment. 
Table 10 
Accident Rates for Vista Avenue 





NIP 0.16 - MP 0.22 7 0.17 0.58 
Source: ITO Safety Evaluation Instruction Manual 9/03 
Road Type (#27), Segment 2720 
This historic crash rate on Vista Avenue at the main site driveway is substantially 
less than similar high volume 5-lane urban approaches in the state. This rate indicates a 
relatively safe condition. Copies of the crash data are attached in Appendix 0 for 
reference. 

















   
 




Both ACHD and ITO close driveways or restrict turning movements at locations 
where the crash rate is significant. The email (Jan. 7, 2008) from Terry Litt143, the traffic 
manager at ACHD, addresses a similar problem at the Orchard Street Interchange 
Project. 
ACHD wouldn't attempt to restrict access unless we had an accident pattern to 
address or the property was coming in to developlredevelop. In this case we have 
no record of any accidents involving the driveways within 300' within the last 5 
years. If lTD feels strongly about it they could require a curb island but it would 
result in some U-turns at the nearest opportunity which would likely be the south 
ramp. 
Section 5103.1 of the ACHD Traffic Manual requires that an annual review be 
made of all high accident locations to determine where corrections and mitiqation can be 
implemented. The new lane configuration and increased traffic environment at the main 
HI Boise driveway together with the highly unusual and non-conforming lane striping plan 
will most likely result in an increase in the crash occurrence at this approach. An increase 
in the crash rate could result in turn movement restrictions or complete closure of the 
main HI Boise access. 
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Departure Sight Distance at Intersections 
The VAle project added bike lanes to Vista Avenue and reconstructed the 
roadway to a wider cross section. As a result of this change the main driveway approach 
to the Holiday Inn was relocated approximately 6 feet east and 0.5 feet north of its original 
position. In addition, the elevation of the sidewalk was raised, and the gradE~ of the 
driveway was made steeper. 
These changes created a significant problem. The existing Holiday Inn entry sign 
is now,within the sight vision triangle of the driveway inter-sectionwith Vist~ Avenue. After 
construction the sign will restrict the Visibility of approaching vehicles. This is a serious 
condition that conflicts with AASHTO, ITO and ACHD design criteria. Copies of the 
c_- relevant sight distance standards are included in Appendix E for revlew. 
The adopted standard for sight distance for both liTO and ACHO is contained in A 
Policy on Geometric Design for Highways and Streets, a publication of the American 
Association of State Highways and Transportation Officials (AASHTO). That standard 
recommends a clear unobstructed area measured from 14.5 feet or 18 feet behind the 
edge of the travel way to an approaching vehicle on the main road based on the speed of 
the road, the number of lanes and the grade of the approach. At 35 mph, the minimum 
distance for a left-turn from the minor road is 390 feet (reference AASHTO liable 9-55), 
and the calculated sight distance is 494 feet for cars and 607 feet for buses. This 
calculation accounts for the driveway grade and the median lane on Vista. 
( 
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Departure Sight Distance- Left-tum from Minor Road (Case B-1) 
• Table 9·55, 35 mph = 390' minimum distance 
• Reference Exhibit 9-54 and 9·55 
• Calculate Car: ISO =1.47xVx(tg*), ISO =1.47(35)x[7.5+0.5+(.~~x8)] = 494' 
• Calculate Bus: ISO =1.47(35)x [9.5+0.7+1.6] =601' 
*tg = Minimumtime gap 7.5 sec plusadditional lane adjustment plusgrade adjustment 
The Holiday Inn driveway complied with these criteria before the VAle project and 
will be non-conforming after Vista Avenue is reconstructed. 
( 
( 
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Left Turn Sight Distance 
AASHTO also provides recommendations for the minimum sight distance needed 
to safely accommodate left-turn movements from the major road (Vista Avenue) into the 
site driveway. At 35 mph a minimum intersection sight distance of 28:5 feet is 
recommended (reference Exhibit 9-67). The calculated distance is 309 feet for cars and 
370 feet for buses. 
Intersection Sight Distance - Left-tum from Major Road (Case F) 
• Table 9-67, 35 mph =285' 
• Reference Sheet 284 of 490 
• Calculate Car: ISO = 1.47Vtg, ISO = 1.47(35)x(5. 5+0.5) = 309' 
• Calculate Bus: ISO = 1.47(35)x (6.5+0.7) = 370' 
At the Holiday Inn driveway the sight distance for left-turning vehicles entering from 
Vista Avenue will be obstructed by vehicles stacked in the left-turn lane on the NB-LT 
approach to Elder Street. AASHTO provides the following caution: 
At four leg intersections on divided highways, opposing vehicles turning left can 
block a driver's view of oncoming traffic. 
Increased traffic congestion generated by the VAIC will cause vehicles to spill back 
from the Elder Street intersection and interfere with left-turning vehicles enterinq the 
Holiday Inn site. Safety will be compromised because of the loss of adequate sight 
distance, and the degree of conformity with standards will be decreased. 
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( 
Median Island Conflicts 
Changes to the layout and intersection dimensions of Vista Avenue will occur as a 
result of the VAIC project. The signalized intersection that controls the EB on-ramp to 
1-84 will be moved to the north (closer to the Holiday Inn) and incorporated into a Single 
Point Urban Interchange (SPUI). As a result, the SB-LT lane on Vista which provides 
access to the EB on-ramp will be moved approximately 460 feet closer to the Holiday Inn 
driveway. It should be noted that the old stop bar was at Station 15+00, and the turn bay 
was 150 feet long. The new stop bar is at Station 19+60, and the new dual turn bay is 275 
feet long. 
The displacement of the left-turn bay threshold will shift the traffic congestion into 
(- . the influence area of the Holiday Inn driveway and restrict the traffic carryinq capacity of 
the main site entrance. 
The SB left-turn bay for the EB 1-84 on-ramp extends to Station 24+1 €I at the end of 
a raised concrete median island. This island will be constructed in the center of Vista 
Avenue approximately 65 feet from the center of the Holiday Inn main access. This 
separation is insufficient to permit left-turn vehicles from the Holiday Inn site to access 
Vista using the two stage gap acceptance procedure for the left-turn movement as 
allowed by the TRB Highway Capacity Manual. Exiting left-turning vehicles can 
physically access the TWLT lane but cannot safely merge with the S8 traffic flow on Vista 
because the concrete island is within the normal vehicle path. 
As a result. the access capacity normally afforded by a lWLT lane is lost. Exiting 
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( 
vehicles will not be able to execute a two stage left-turn maneuver, and the approach 
delay will increase. Moreover, as a result of the increased complexity of the turning 
movement, the overall safety of the site access intersection will decrease. This design 
element of the VAle project will decrease capacity and increase the potential for vehicle 
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(. 
Lane Striping Plan 
Typical striping plans for the transition between a TWLTL and auxiliary left-turn 
lanes are included in the ITO and ACHD traffic manuals. Copies of those plans are 
attached in Appendix 0 for review. In addition, those manuals present design criteria for 
the length of the turn bay. Both these standards and AASHTO standards recommend 
that the turn lanes have sufficient length to accommodate projected queues and the 
length of the transition from the through lane to the turn lane be adequate to safely reduce 
the speed. 
In Tech Memo #2, the Stanley analysis indicates that a storaqe length of 790 feet 
will be needed for the AM traffic and 285 feet for the PM NB-LT traffic:. In addition, it 
recommends a minimum storage length of 420 feet, 2/3 of the distance between the Elder 
Street intersection and the SPUI. Only 75 feet of storage was included in the final design 
of this left-turn lane. 
Similarly, the recommended gap length between the IWLTL and the beginning of 
the turn bay is 175 feet at 35 mph (reference ITO Figure 202.05.02.) The current striping 
plan includes only 90 feet. The striping plan is not sufficient to accommodate the design 
traffic volume, and the plan does not conform to generally accepted standards for similar 
conditions. This deviation from standards will confuse drivers and increase the crash 
potential at this location. 
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1) Main site access is too close to 
W. Sunrise Rim to conform to 
standards and policies. 
~!) The sight distance for vehicles 
exiting the HI Boise driveway is 
blocked by the sign. 
~l) The sight distance for vehicles 
entering the main driveway will 
be constrained by opposing 
vehicles in the TWLTL. 
4) Insufficient gap length exists 
in the throL1gh traffic flow. 
15) Traffic from the 1-84 W8 
C' Off-Ramp enter Vista with inadequate sightdistance from 
the HI Boise driveway. 
l5) There is insufficient stacking in 
the NB-LT lane at the Sunrise 
Rim intersectin. 
'7) The TWLTL is non-conrorminq. 
8) SB-LT vehicles entering the 
HI Boise drivewaydo not have 









NB thru vehiclesqueueing from
 




Serious collision potential exists.
 




An increase in crash potential
 
results from drivers accepting l:I
 
gap of insufficient size.
 
Sideswipeand rear end collisions
 
at the merge point will increase
 
at the HI driveway.
 
Rear end collision potential exists.
 














Rear end collision potential exists
 
for vehicles stopped in the S8
 
thru lane on Vista waiting to
 




for N8-LT vehiclesentering the
 




Increasing Risk Caused by VAIC 
VAIC will increasethe traffic volume 
and make the queue spillback worse. 
This problemwas caused by the 
widening of Vista Avenue. 
This problemwas exacerbated by 
mcreased traffic and insufficient 
stacklnq in the NB-LT laneon 
Vista Avenue. 
This problem was increased as a 
result of moving the traffic signal 
at the interchange and the increase 
in Vista Avenue traffic. 
This problem was caused by the 
widening of Vista Avenue. 
Plans did not conform to traffic 
analysis recommendations. 
The availablestacking distancewas 
increased by the VAIC project. 
VAle eliminated the continuous 
TWLTl, and installed a nonstandard 
combination lane that mixed left-turn 
stacklnq with TWLTL maneuvers. 
No signs or pavement markings 
exist in the TWLTL. 
VAIC eliminated the continuous 
TWLTL. providing an opportunity to 
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9)	 Vehicles exiting the HI Boise 
site to the south (access to 1-84 
and Boise Airport) can no longer 
use a two-stage LT movement 
due to the raised median island. 
10)	 There is a steep driveway grade 
for vehicles entering the 
HI Boise site. 
Risk 
Severe potential exists for rear 
end and side swipes as vehicles' 
attempt to merge with the SB 
traffic and avoid the island. 
Potential exists for head on 
collisions with NB vehicles 
traveling in the TWLTL. 
Rear end collision potential exists 
for turning vehicles slowing on ice 
to avoid sliding down the driveway. 
Potential exists for vehicles 
sliding into the site parking lot. 
Increasing Risk Caused by VAIC 
VAIC installed the ralsed median and 
eliminated the continuous TWLTL. 
VAIC increased traffic and traffic 
exposure. 
The widening of Vista Avenue 
necessitated the increased grade 
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Hazard and Risk 
A hazard is a condition that presents a crash or injury potential. A crosswalk, an 
unsignaJized at-grade intersection or a two-way left-turn lane, often called a suicide lane, 
are examples of potential traffic hazards. They introduce conflict points to the drivinq 
task. 
A risk is simply the probability of a crash or injury expressed as a percentage. It 
incorporates both the likelihood of an event and its consequences. Roadway risk is 
affected by proximity, exposure, complexity of maneuvers and the age/experience of the 
drivers. Negotiating an intersection with a higher traffic volume and ambiguous traffic 
guidance is considerably more risky than a low volume standardized facility. 
c 
A danger is an unreasonable or unacceptable combination of hazard and risk. It is 
generally understood that any risk of serious injury or death is unacceptable if reasonable 
accident prevention methods could eliminate it. The cumulative impact of nonconforming 
lane geometry, traffic control, decision complexity and increased traffic volume on Vista 
Avenue will most likely create a dangerous condition. As a result lTD and/or ACHD will 
have a duty to respond to changed conditions and decrease the risk. The most likely 
response will be the construction of a raised median divider extendinq to the Sunrise Rim 
intersection. 
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HI Boise traffic circulation relies on the Vista access for buses, delivery vehicles 
and fire protection. The on-site circulation is limited by the existing placement of 
structural improvements. Most large vehicles cannot safely or efficiently access Sunrise 
Rim because the buildings are close together and the available turning area is restricted. 
Boise City Fire Department standards require that all fire access roads have a minimum 
outside turning radius of 48 feet and an inside radius of :28 feet. In addition, aerial fire 
apparatus roads shall have a minimum unobstructed width of 26 feet in the immediate 
vicinity of any building over 30 feet in height. Finally, flre apparatus is designed for a 
maximum grade of 6%. 
The increase in Vista Avenue traffic will effectively limit the main aCCl3SS to 
right-inlright-out operations during peak traffic periods. The decrease in safety and the 
system response of the transportation agencies will likely result in thE~ Vista approach 
being physically restricted to RI/RO through the construction of a raised median divider or 
similar traffic control device. Finally, the new driveway approach was constructed with a 
9.2% (Reference Appendix G) grade which exceeds adopted fire code standards. 
The on-site circulation will not be adequate after the VAIC to provide reasonable 
access for buses and other large vehicles, nor will it comply with fire code requirements. 
On-site circulation improvements were identified in the 1-84 Orchard to Gowen Road 
Environmental Assessment (p. 76.) 
Section 5.2.2.3 Vista Avenue Interchange 
Construction of the new interchange would require access modifications for two 
properties, but would still continue to be able to operate at the same location. ( 
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(.... Impacts to access would occur to the Holiday Inn Hotel located in the northeast ' .. 
.quadrant and to the Comfort Inn located in southeast quadrant. The Elxisting 
access to the Holiday Inn from Vista would be limited to right-in and riqht-out 
movement only, although a new access would be provided onto Sunrise Rim Road 
from the northern portion of the property. This would provide a means for access 
via the signalized intersection of Sunrise Rim Road and Vista Avenue, 
In order to provide alternative access to Sunrise Rim Road, change to the existing 
Holiday Inn buildings will be required. A copy of the cited portion of the Environmental 
Assessment is attached in Appendix G. 
The project mitigation recommended in the Environmental Assessment was not 
carried forward to the final construction plans. Correspondence among the project 
management team members reveals the consideration of cost which IE~d to the elimination 
of this required mitigation. 
c.. 
Prepared by Dobie Engineering, Inc. 
0930 
HIB06650 001324
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Visibility of Hotel and Sign 
The VAIC project demolished the existing overpass and constructed a higher and 
wider bridge structure. The east end of the elevated structure is approximately 120 feet 
east of the old bridge. In addition, Ramp CO, the westbound off-ramp paralleling the 
south side of the HI Boise, has been reconstructed on the new right-of-way and moved 
220 feet to the east. 
As a result of these changes, the visual identity of the hotel and the hotel sign 
along the highway will be lost. Interstate 84 carries approximately 8B,500 vehicles per 
day (2009) and is projected to carry 162,400 vehicles per day by 2m~5. Losing site 
identity today and in the future will dramatically limit market presentation of the hotel to a 
considerable portion of the population. 
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EXISTING TRAFFIC CONDITIONS 
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FIGURE B 
N HOLIDAY INN - BOISE 
2006 TRAFFIC 
AM (PM) 
't,; 56 (36j 
.. 12 (9 c.. ELDER STREET 27 (110) " ~ 80 (71 SUNFtlSE RIM STREET 
6 (6) .... 
115 (294) "'l-
Traffic study Prepored By. 
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LOCAnON I COMMENT CITY	 DATE COliNT OlRECTlON AM PEAK PM PEAK 
_._._ _ _.._ _..-_._.•...-._ -_.__ _-_._--_._-----_..---_.__ _.._.-." 
••__ •••"e ._._.,·.,._._. '_._.__ • .•••• _ ,.. • •• _. • • W'o 
5/0 VINCENT 8T ADA COUNTY 7/12/00 599 NB 25 16
 
CLASSIF[CATION Wednesday 58 8 34
 




S/O MALADST 11f28/95 309 NB 24 6
 
CLASSIFICATION Tuesday SB 18 16
 
N/O ELDERST	 8/9100 23.128 NB 592 1,177 
APPROACH & TOTAL Wednesday SB 853 787
 
..."~... ".. - .... __ ...
 
N/O KOOTENAI	 515/99 26,745 NB 894 1.215 




N/O OVERLAND RD 4112100 26,221 NB 872 1,081
 
APPROACH & TOTAL Wednesday SB 543 1,139
 
.......•. .--.."_.•..__.-­
N/O ROSE HILL ST	 11/14/96 22,174 NB 787 1.124 
lTD COUNT	 Thursday SB 490 1,079
 
_.~_ ....
- - .--_... _ _...__. '"
 
N/O TAROEE ST 4/10/97 23,491 NB 706 1,055
 
ITDCOVNT Thursday SB 735 1,020
 
......~•..__.-...__..._..	 . _" -,._... '._ .. 
SIO ELDERST 8/9/00 26,3'22 NB 823 1.163
 
APPROACH & TOTAL Wednesday SB 997 1,026
 
..,"..1. ._...~.:!.,l-'!..!!!t!'.~,'?!"'.•:'!'.'!~!'t!ffi~.:'! .......... !'!"!""'..... A• .¥.. L~"!_ ..:- "" •. _ ...!;'~~~
 
SIO MALAD ST 6/8/00 24.029 N8 665 1.358
 
APPROACH & TOTAL Thursday S8 820 928
 
SIO OVERLAND RD 4/12/00 24,392 NB 805 952
 
APPROACH & TOTAL Wednesday SB 631 r.too
 
10/0 EAGLE RD 11/4/99 1,376 EB 25 69
 
APPROACH & TOTAL Thursday WB 52 41
 
W/O WARMSPRINGS AVE J 1f22/99 226 ED 19 5
 
APPROACH & TOTAL Monday WB 4 8
 
N/O PARK BLVD 11/25/97 6,784 NB 159 5I I
 
APPROACH & TOTAL Tuesday SB 316 182
 
N/O WARM SPRINGS 6/10194 
CLASSIFICATION Friday 
S/OPARK BLVD 1/l0/94 
CLASSIFICATION Monday 
W/O COLE RD ADA COUNTY 4f21198 153 106
 
APPROACH & TOTAL Tuesday 29 113
 
EIO ECKERT RD 3/30/99 138 326
 






APPROACH & TOTAL Tuesday 348
 
W/O ECKERT RD 3/30/99	 15~ 
190
 
E/O BACON ST BOISE 12/21195 
lTD COUNT Thursday 
80 WALNUT 51' 4/1/00 
ITO COUNT Saturday 
HIB06656 
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 12 2.411 EB   
  WB  
  /  3.436 EB   
 WB   
. --.. _-----_ .. _-- .. .. -'--".-~-""" 
1  2.954 NB 
ll SB 
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I   4.375 EB I  
  WB   
I    1  8,396 E8 
 WB 
EtO ST  14.922 ' EB 
[  WB 
H    
6 
STR€€T	 LOCATION I COMMENT CITY DAT€ COLINT DIRECTION AM PEAK PM PEAK 
VICTORY RD	 W/O CANTRELL ST BOISE 2119104 1.887 EB 79 76 
APPROACH & TOTAL Thursday WB "0 54 
.-.__...._._•.•.._-_._--.__..- .._--------_._-...._._-._.__..._-­
W/O FEDERAL WY 6117103 3,545 EB 95 165 
APPROACH & TOTAL Tuesday WB J:l2 131 
--_._-----_.-... -- ­
VIEW DRIVE EtO MCDERMOTT RD A DA COUNTY 12/07/94 157 
APPROACH & TOTAL Wednosday 
VIEW RIDGE DR	 N/O LONGFELLOW DR 10122/97 215 NB 3 II 
VOLUME Wednesday SB 12 
VINNELLST	 S/O OVERLAND RD 1115/2002 781 NB 
lTD COUNT Tuesday SB 
VINNELL WY	 N/O OVERLAND RD BOISE 11/5/2002 6.758 NB 
ITO COUNT Tuesday SB ----_._-_..._~_.__._----_...__._-- .._----_._---_._._-_._-_.._--_.------ ­
VINTAGE WAY EtO YORKTOWN WAY 12/01/94 144 
CLASSIFICATION Thursday 
VIRG1NIAAV	 SIO MALADST 11/28/95 309 NB 24 6 
CLASSIFICATION Tuesday SB 18 16 
VISTA AVE	 NIO ELDER ST 7/2103 .21.826 NB 607 944 
APPROACH & TOTAL Wednesday SB 753 708 
NIO )-84 7/2103 25.483 NB 868 897 
APPROACH & TOTAL Wednesday SB 892 951
=",..,,"""""""'"="""''''''''.o?t''''......................~Jtf:'' •...'
'''''''''''.'''''''	 ; ...I,'.~~~~~~~!t!.~~·,.....fi'.\fl}r·":·".i.'(4,,"'!':-."H 
N/O OVERLAND RD 10/1/03 24.563 NB 840 982 
APPROACH & TOTAL Wednesday SB 479 1.1.13 
N/O ROSE HILL ST 9/9/03 22.991 NB 995 1.094 
APPROACH & TOTAL Tuesday SB 413 92(\ 
---_._-------- ­
N/O T ARGEE ST 11118/03 20,235 NB 605 873 
ITO COUNT Tuesday SB 657 903 ._-----_..__.._---..._--_._.._---_._--_. 
SIO OVERLAND RD 8/27/2002 23.773 NB i76 968 
lTD COUNT Tuesday SB f,62 961 
._-----_. 
SIO ROSE HILL ST 11/19/2002 21.526 NB i53 939 
lTD COUNT Tuesday SB '·79 860 
-_._---.~-- ..------"----_._--_..-----_..-.. _.-.__.__ _ __._.--_. . _-_._-_... ----_._ _._. 
SID TAROF-E ST 11118/03 19,487 NB 607 863 
ITO COUNT Tuesday SB 665 867 
'--'-'''---.- --------- ­
WAINWRIGHT DR E10EAGLE RD 5115102 1,678 EB 23 53 




WALLING DR SIO WARMSPRINGS AVE 5122102 271 NB 10 10 
WALNUTST 
APPROACH & TOTAL 

















N/O PARK BLVD 









SiD PARK BLVD 









WALTMAN LN WIO MERIDIAN RD 
APPROACH & TOTAL 
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STREET LOCATJON / COMMENT CITY DATE COUNT DIRECTION AM PEAK PM PEAK 
VIEW DRIVE EASTOF MCDERMOrr RD ADACOUNTY 12/07194 157
 
APPROACH It. TOTAL Wednesday
 
VIEW RIDGE DR NORTHOF LONGFELLOW D BOISE 10/22/97 '215 NB 3 11
 




VJNNELLST sournOF VINCENT 8T	 121912008 602 NB 11
 
41
CLASSIFICAnON	 Tuesday SB 2
 
303
VINNELLWY NORTH Of OVERLAND RD 9/1712008 8,283 fB 261
 
APPROACH &. TOTAL	 Wednesday WB 83 391
 




VIRGINIA AVE NORTIIOF VICTORY RD 4/13/04 254 NB 5 12
 
APPROACH &. TOTAL Tuesday SB 8 13
 
___a _______ ~ ___•• _. ________•____~~._••_______~·_. _________•• ~__________ 
VISTA AVE NORTH OF ELDERST ADACOUNTY 1012912009 20,657 NB 424 1,072
 
APPROACH s.TOTAL Thul'"5dlly SB 624 783
 
SOUTHOf ELDER ST 11/512008 2J,953 NB 782 966
 
APPROACH &. TOTAL Wednesday SB 810 1,082
 
."". Ill. I	 ~!*!I!JiitIlI;!l.... !f' ·~t+W:1W~ -
NORTHOF OVERLAND RD BOISE 8/512009 22,036 NB 554 822
 
APPROACH &. TOTAL Wednesday S8 362 987
 
NORTII OF TARGEEST 8/2712009 20.253 NB 556 799
 
APPROACH s. TOTAL Thursday S8 464 861
 ._--- --_.__. --- ­
SOUTHOF OVERLAND RD 812112009 20,911 NB 59~, 826
 
APPROACH & TOTAL Thursday SB 431 873
 
SmYTHOF ROSEHILLST 613f2009 21,625 NB 587 952
 
APPROACH & TOTAL Wednesday SB 37~i 878
 
NORTHOF ROSEHn.L.ST 3/2106 2:2,823 NB 950 1.105
 
APPROACH&. TOTAL Thursday SB 410 947
 
. SOUTHOfTARGEEST 2nlO6 19.822 NB 655 848
 
APPROACH & TOTAI. Tuesday SB 619 841
 
>."~_'.' '~~ •___•• _ •. A_. ______~~_.· __ . ' .. _._-- -- --,	 ...._ ____ __ ___· .. ..._--------_.- . ...- .. ..-•..- .',------.... -.,-----_._.. -

WAlNWRlGIIT DR EASTOF EAGLE RD 6113/06 1.312 EB II 58
 
APPROACH & TOTAL Tuesday WB 49 48
 
WALES SOUTH Of THORN CREEK S MERIDIAN 9/512008 601 N8 22 29
 
CLASSIFICAnON	 Friday SB 5 31
 
WALLING DR SOUTHOf WARMSPRINGS BOISE 11130105 461 NB 29 27
 
APPROACH & TOTAl. Wednesday SB 4 35
 
··_.~.··.·· _________A_·~ ______.__ 
_._----------~-~- ..._.._... _--------_._-_._.__ .... _.-_.._._--_.__.._------_._---------..­
WALNUTST SOUTHOF WARMSPRINGS 711712008 s,on NB 144 460
 
APPROACH & TOTAl. Thursday S8 249 279
 
SOUTHOf PARKBLVD 2/15106 1.081 NB 2:0 52
 
APPROACH & TOTAL Wednesday S8 38 II
 
NORDI OF WARM SPRINGS 7f27104 725 NB 17 38
 
APPROACH & TOTAL Tuesday SB 15 24
 
WALTMANLN WESTOF MERIDIAN RD MERJDIAN 10115/03 375 EB 12 7
 
APPROACH & TOTAL Wednesday WB 8
 10
 
WALTMANST WESTOF LINDER RD 5125105 I,J99 EB 17
 45
 
APPROACH & TOTAL Wednesday WB 18 37
 --_._-_....._----_.	 ------- ­
...--.... 
25-Feb-10	 Countacompiled by ACHD from traffic data collected by ACHDand lTD. ll8 of122 
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STREET LOCAnON / COMMENT CITY DATE COUNT DIRECOON AM PEAK PM PEAK 
STROEBELRD SOlTfH OF KUNARD ADACOl1N1Y 10119/06 773 NB 41 46 
C APPROACH & TOTAL Thursday SB n 48 
STYNBROOKDR EASTOF MAPLEGROVERD BOISE 06121195 192 EB 3 6 
CLASSIFICATION Wednesday \VB 3 II 
SUMACST NORTHOF MELROSEST 9126102 80 NB 1 
CLASSIFICATION Thursday S8 8 
SUMMERFIELD WY NORTI:I OF USTICKRD MERIDIAN 613/2009 695 NB 12 44 
APPROACH& TOTAL Wednesday S8 32 16 
SUMMERSETWAY EASTOF SENECADR ADACOUNTY 01105/95 348 EB 20 
CLASSIFICAnON Thursday \VB 29 
SUMMERWINDDR EASTOF FIVEMILERD BOISE 08/15/95 204 EB 18 
CIASSIFICATION Tuesday \VB 8 5 
SUNBURSTWY "NORTIl OF DONNYBROOK 07128194 269
 
APPROACH & TOTAL Thursday
 








SUNFLOWER LN WESTOF MAPLEGROVE RD 12119107 2,113 EB 118 86 
CLASS!FICAnON Wednesday \VB 37 116 
SUNNYDALELN EASTOF CLOVERDALE RD 9112/06 792 EB 19 68 
CLASSIFlCAnON Tuesday \VB 50 2] 
( 
,,--., SUNRISEMANORWY sourn OF FAIRVIEW AVB 7!l2/00 362 NB 12 13 
CLASSIFICAnON Wednesday SB 2 19 
SUNRISE!UN RD EASTOF VISTA AVB 9/12107 1,993 EB 27 113 
APPROACH & TOTAL Wednesday WB 86 85 
SUNSETAVE EASTOF 30TIJST 9/10/2009 926 BB 28 45 
CLASSIFICATION Thursday \VB 28 62 
BASTOF 22ND ST 11/8/05 1,346 EB 
ITDCOUNT Tuesday WB 
BASTOF 36TIJ ST 11/8/05 1,095 EB 
TID COUNT Tuesday \VB 
WESTOF 36TH ST 5/5/04 460 EB 23 19 
APPROACH & TOTAL Wednesday WB 4 36 
SUNTREEWAY NORll:I OF SHADYGLEN DR 9/10102 286 NB 2 13 
CLASSIFICAnON Tuesday SB 18 II 
SUNUPWY soura OF OAYLESFORD 0 EAGLE 319105 198 NB 4 II 
CLASSIFlCAnON Wednesday SB 10 II 
SUPPLYWY SOUll:I OF GOWENRD BOISE 6113107 1,376 NB 22 74 
APPROACH & TOTAL Wednesday SB 69 12 
SURPRISE\'VY WESTOFSH21 \\/412008 1,334 EB 101 41 
APPROACH& TOTAL Tuesday WB 53 100 
-, 
EASTOF AMI1Y RD 411012008 5,541 EB 150 347 
APPROACH & TOTAL Thursday \VB 387 280 
25-Feb-10 Countscompiled by ACHD fromtrafficdata collected by ACHDandITO. 111 of122(	 AM Peak is 7:00- 8:00 and PM Peakis 5:00-6:00. 
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EASTOF SHAMROCK ST 

















EDSONST EAST OF CURTISRD 
CLASSIFICAnON 
WESTOF VISTAAVE 



















EISENMAN RD SOUTHOF FREIGHTST 
APPROACH &.TOTAL 
NORTII OF GOWEN RD 
APPROACH &. TOTAL 





























NORTHOF BLUE VAU.EYL 
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25-Feb-1Q Countscompiledby AClID from rrafficdata collectedby AeHD and ITD. 430/122( AM Peak is 7:00 - 8:00 and PM Peak Is5:00 -6:00. 
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AM (FULL OCCUPANCY) 





Peak-Hour Factor PHF 0.90 
Hourly Flow Rate, HFR 5 










-peak-Hour Factor, PHF 0.90 
)-!ourlyFlow Rate, HFR 38.­
Percent Heavy Vehicles 2 






Delay, Queue Length, and Level of Service 
lApproach NB 
Movement 1 
Lane Configuration L 
Iv (vph) 5 
re: (m) (vph) 645 
1'/c 0.01 
195% queue length 0.02 





' 'lights Reserved 
Project Description HI BOISE TIS 
EastlWest Street: MAIN HI ACCESS 





























Intersection VISTA AVE1 SITE 
UUrisdiction ACHD/ITD 
~nalysis YeaI" 200712010 
North/South Street: VISTA AVE 




















































0,030.04 0.20 0.03 
0.,080.11 0.74 0.11 
11.3 29.3 24.9 12.9 
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,-,fTWO-WAY STOP CONTROL SUb-tARY 
General Information Site Information 
Analyst P. DOBIE Intersection VISTA AVE1 SITE 
.-
D1gency/Co. DEI	 ~urisdiction ACHDIITD 
, .. "	 ,Jate Performed 41512010 ~nalysis Year 200712010 
Analysis Time Period PM (FULLOCCUPANCY) 
Project Description HI BOISE TIS 
EastlWest Street: MAINHI ACCESS orth/South Street: VISTA AVE 
tudy Period (hrs): 0.25Jntersection Orientation: North-South 




Peak-Hour Factor, PHF 
Hourly Flow Rate, HFR 









-_ Peak-Hour Factor PHF cdourly Flow Rate, HFR 
Percent Heavy Vehicles 










0.90 0.90 0.90 
1205 615 
2 -





~ (m) (vph) 
vtc 
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FINANCIALS & PROPERTY INFORMATION PARCEL 105, HOLIDAY INN 
( 
..
 . ~DB.-m 4-67 State or Idaho n.pa~t oi fiiBbNa;a 
, Itoj. No. :I-8OH-2('15)SO .. ;'5 1.26'1 
P~oel No. 20-Q.C-l Aoce88 tights t/ • Negative Eas8IU8I1t:a_ .,,; 
'lUIS DmEN'rUBE. Hade this :L:~O~; in the year of our 
Lord one thousand D1ne hundred and_~ • between
 
GREAT WESmRII IN'1BSTMENr CO•• an Idaho Corporation
 
' i u: o:r:sam.ud and ex1at~ under the' lawa of the St:ate of
 
. '. a bav!ng its pr11:1cipal office in Idaho at f3...et-k.J4--..
 
in the. Co, ty of ~ • GRntor, and the S'.r..&!tB OF XD~iBO, by 
and tbroush the Xdaho Boa:rd of IU.8hway D1rectors J Qrnnt:e., 
WIrNBSSBTH: That: Grantor, ba"lng &nt:bori.cod the underdgnecl; of­
ficen by nso1u1:ion duly passed by its Board of Director. to execute « 
C~et:Cl the here1DDfter dasod.be<l lands, for uld in. oOftsidaxat:ioa 
o~ q.",tJ ~1tM=-='""" . Dol1a~8. paid to 
it.. the reoeipt: whereof is acknowledged, does by tb..e px'88eDte plUlt:. 
remise. release. convey and forever ~CIA1M. \D1to t:be Oran~, it. he·, 
ceasors and assigns. all present right. tlt10 and int:erest, and all right:. 
t:1.t1e IIDd :lnt:ereBt t:bat bere:lnafter may btl acqui,recl by t:he Grantor 1n and, 
to the land &teed.bed in Scbec1ul.. A atblched hereto and made a part: hete­
of.. and situated in the Count..} of Ada State of Idaho. 
~ 
'1'OGBTBER wU:h all right:s of aca... between dle r:f&h1: of way Il)f the
 
said project and the rema1niJJS coud$UoUs real property belonsins :1:0 t:he
 
Grantor. except: for:. access t2 yista AvetlD§ lIprthMsterly £rep SJ:&tion
 
24+53.01 o~ sUd Vi-eta Avenue !JWY!Y. . 
CIe" Iu&dO'''''1112 pO>AIB aI X:SM ""'",n,1l*.,r: 








9,2 S' '5, 1 9 ~ ,~ 
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PARCEL 10S, HOLIDAY INN FINANCIALS & PROPEHTY INFOHMAnON 
( 
OrantxJr convey$ unto the Grantee t:he right to proh1b1.t junk)rsrds 
on B3lY of its remainb\8 land within 1000 feat of the right of way of 
the said project. aDd t:be right to prohibit: .ad'l18rt:l.s111g stans. dbplays 
and dnices w1.t:1:iin 660 feat tberaof; prov1.ded tbat: actvertisfl1g re]lating 
to business conducted on any ot the Gnul1:0r' 8 remaining land be plitr­
mtted WI' '11" e 'SSS' f eo but only 011 land util1ZEld 
exc1w;1vlo1I1y fo. said bustne6s. 
'J."OG'£TB£R. Wf.th all QJ?d ld.ngU.l.a.r the tanemerite, her~U:ament8 end 
appurteDances t:hereunta be100g1ns or in aU)'W1se appert:a:l.n1ng. the re­
verai'on and ruera!OD8. remainder and rema1nders, refits, issues &tid 
prof.f.ta thereof. 
ro HAVE AND 'lO BOLD, All and aiqular the said premuea, tos:el:ber 
with the appurtenanee•• tmto the Grantor, its successors and ass!s;ns . 
foravar. 
AtJlP'NBSS mmREOF. (kancor baa caused :It:8 co2:pOQt:e name ee be. 
h"i:.'~~ibed by its. Pres1.de:nt anct #.ts corporate aN1 to 
~-: ~,tlt Secretary pursuance to said resolut1..on• 
.~"d!~~ first: above writt • . 
QRlAT WBSrBRN INVEsnJEN'l' co., . 
YBr.~ 
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mw lC ta' 
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. ' lutl.   t.z*t"d! ~
.
196.z befon.lM. the underd.:pe6 • .elL 









c~tag at t:be Soutbeut corner of the ~t of Section %8-, ~h1p S 
Harch, ~e 2 ."'t, kiae MarUwJ theDc:e a1GDg the Saa.tbwatarl,. UD. 
af the t:i.-~t of 1tIncI .. de8e:rfbad in that certd.u Lean ~t:ed .ruly 1, 1966, 
~llCorded January 24. 1967. UDder llecarder~. Fee Ko. 656820, l'8Coxds of ,f.da 
Coutlt:y. Idaho, as f()llow81 HOJ:'th 430"'06" Vetlt (shown of record ee be 
Korth 43°31' W..t) 242.8~ feet to a po~t that beara Borth 19°21110'" East -: 
(~ 
418.49 filet £rOIl. Sta~_2824+8S.!1 of In~.blt. BON PJ~oj.ot No. l-BOR-2(1 51 
llf8hway S~YJ Morda }S044'30" v_t: (8bowa of reeord to be Harth ~!37' 
1Iest) 132.55 fee-= to • po1nt tbat baa-a Sog.d1 721;)14'23" Baat: - 88.21 fa-at 
from St:adaa 22t40.D of tbe Vista Avema SUn'Gy of Iater.otJaaae 110. 3.... 
shwoD OD. t:ba plmul of ...U Inhl:Stllte 60., lUgbway Survey uIII beiD&: tbe 
JI!AL l'ODr OJ! BECtIl!ItHa; theace lf~th l1D41·0!'t ".1: - 1.05,&1 feet to II 
pPint: t:hat: bears 80l1t1l 71°14 123" Ba.t .. 70.0 feet: £r:oca St:adml 24f4S ot 
eaill V1ata AVemJe sartre,.; thaDoe I!lOrtJi 72°14'23- WIllie - 30.0 feetl ~~. 
Not:tb 1604713S'" Ban" 134.0 feet, lIOre or Ie.a. -to a point in th. l~tliJ... 
eutarly liae of. .dd .t:naoc of 1al:I1. t:1adce Koa:t:lNe81:UJ¥ (1boIIa of~'l:ac,d 
to be Korth 60047' Vul:) «lcJas 8814 BortIIeasterl,y 1i1Ul "1'.0 feet, -.re-'Ol~ 
lee•• to the 1II08t: lfordlerl)' coroer of ,aid trac:t of taaal thence suilth 
15°26'38" Weat: (.hoIm of recori to be South 15018' W••t), a~ the 1fartl~-
.....ter"1;y 1JDe of aai4 tl'.sct: of l8n4, ~ die ScNtheast-.erl,. ~ ~~:...!,.
Uue of «X:lat:1q V!tJ1:a A.veinIa. '46.2ti '!"eit ~. the 1II08t: 'esterly ~ I)f • 
aaid ~4eC! of 1:aIad, theaoe 8outheuarl1 (&hcM\ of ~ee:ot·d to be. Soutb· 71.°42 
East) alcaa the Socattm.8ar17 lhaa of said t:ra~~ of 1.aDd:44.11 feet to ll:be 
lteal Pofnt of BeatDnfDa and COQ~ apptCllldmat:6l.y 0.22 acm8. . 
Via-ta A"enu. survey BcaCJ.al lte&nnce: 22fo35 to 15+77• 
'1'ba ~ ...~ 1n the a1Jcrft 1UId. 4eacrlpl:ion. un1eaa otbeni.e 
11111*1.. IInl 6:OIl t:rJa JdUo PlaGa 000a:4taat:e Sy.~ ba.d OIl tIui b:'-.­
".... -.rctlt:or projeotS4\ fol' tbe Walt Zone of I.c1aho. ~o OOlMl1:'t to sec'­
4I«tlo beanDa-, • cc:o:nct1oll ot 0019'10.24'· 1IIU8t be subttaoa:.cl frOll &11 
Itc>rt:beut: end Boadlweait: bec.rinp ~d .dde4" to oU Hort1alw.t aa<I Southean 
~rf.a&8. _ 
.... i· 
!I Ma~._1Ii ~., 
UlIJIl to.L nUt! Co. 
in Yo-oS'.... II. 
l'JII.e 9.;.,-.,. 
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FINANCIALS & PROPERTY INFORMATION PARCEL 105, HOLIDAY INN 
SUtot or Id/lobo ~t lie J!iI!Jinr6'a(-",". 
liAWm JmII) ,'S .1266' " 
"W-35S 4-6	 
Pame! No, 90 At:CU1 1l1Bbt:a~ 1fepUve Ba8~• ...:-L._ 
orBrB lItDEBEOkB. Jfacla t:b.1I~~Y ~;;q-1D the. ,ear of out' 
I.oxd one thous!Bd nine hancb:ad artiJ",d:pp _ --4 betweell 
BEN HILtS IHVE8'IME!rr COKPANY. « Keatw:l'ky o~poJ:at:lon . 
a ~J:P.OfttJ.om~ Drga.n1zed aDd -nattng under ~be law, of t:Iw Sta~'. 
O£~71U_ t aud bavlDg 1ta pdDcjpal ofaCl8 ill It5abo at; 
=~~~'!i,",-:_" the CoUIley of. aJe t, lkllDtor. aud t:he S'1'~ 
OF lDAJIO. by AnI! thrOl1&h too Usbo lJoard of Hf.8bwaY D1r.lIOtora. OraQt:S8. 
lll7NJlSSETH: 'that~, bav1l11 authorlaed the utldel:s1gaed of­
f:l.cen by resol1d:1an duly paased b7':Lea J5oft4 of D:lreo.tora to e:&ecute. 
a COIlY'ey~ Cba ~:blafter Cleecr!.bed 1aDda. fol:' an4 in olltUliAfi~­
tion ot ~-< ~ ~a.«= --:;-t)oll-us, paid to Sot, fte-fpc:
1Ibl!Q:eof 18 acll:nmrl;dpl, ba. granted, b.s:piAe4. 8014 and poIlveyeci. 
and. by t:hen pJ:Uents does grant, barpfn, ..U IU1d ClOIX'I8Y Ullto tbIi ,~ 
Cran1:ea, i1:ll 8w;=o..aOX8 aD! •••1ps t'cu:ever. in fee ah1lpla. the lUd'. 
ducr1bed in 8a'hadule A acc.ohed buet:o 'lIDIl 1l1li" a pUt: I:lea:eo~. 1111"­
'situated in the Coua.t7'of Ada , St:ata of Uabo. 
UlW'J:BBB. .tcb aU rilhta of acceas between tbII r1Qbf: of Wfl7 of 
the -U projact aDd the 1:-:I.Idms 00b~ real pI:Op-tJ tod.oB~ . 
to d1a GraiUror, emept: fo7;l arNI. to'nlca Aunt.. Jlnrthu.....r17 ."... a 
SutlM 24+5).01 of «dd YSAt:4 AwIJn1.I Sm:ve:Y' • 
Granto~' (KlIlVe,.8 \1Dt:o ~he Gftnt:M tbe rishl: co prohibit: j~ 
OQ. s.n,y oL its remain!n,g land v11:b1D 1000 feet of the I:lght o£ -:J 'of 
the. saW pl:Oject:, pd t:Iae r1gllt: to pJ:ObiMt adve&1:1irtua sip8, dispWIJ 
aD« dsvic.8 v1t:blD 660 feet tbet'aof; ~ that advut1tlbla n1it~: 
to budllU. con«ucc:e4 OIL aDII of !:he Gl'aator'. UJltAinfns 11m. 11. ~ .~
m.tC:od 1 11 p' n G p" 1: ~ bat only 011 1au4 1It111ai4 j
exolud:ve1J fOJ: IId.cl baam-B.	 • 
o;ro HAW AND 2:0 DJLD the NU pr-ua.. 1tUh t:1le:tr .~.. 
Ullto the. ••id ~ _Ii f.c:. lNCCe••ora .~ •••tsu fonvera ad 1:b6 
~ dou beft'by ~ to alld w:Ltb the Grantee, that !C h ~ 
I :In fee __18 of nU premNt' that t:ba7- are :&em fallIl .U· q­
f:lUIIbrSOCBS and 1:hat: it will waxrmt and defea/l ~ 88111e fna aU lInr­
'-"1 a~ wbateoever. 
IH wnaESS WBBREOI', ~ QaA1;or htut cau..4 Sota co%ponc-~ to 
be bereua.t:o aubacn:U>e4 by l.ta Ps:..~t: aQd i.bS co~l;e ....1 to 
118 affbecS b,. its ~ta:ty. fa PUJ:'1lUIDCe to aa1cl tuolut:1cll1. 
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ProJeot 10._ 1-80n..g(lS)SO 
~.o. __.;;.90;;.... _ 
A parcel of 1awl 1)eiDS DQ the Soutb...terly aUe of the center 1:lJla of tbe 
V;lRt:a. Lveu.ue SUrvey of Int:erohallge !to. 3 aa shawn on the p1aD.B of IntelrBta. 
6O!t h'ojecc: Ro, Z~-2(1S)'O Rigbwa7 survey now on fll. in tho office af 
the DepUtDeDl: of U1s1nray1J of t:b.e State of Idaho, and 1le1ng a porclCID. ,1)£ 
tIa ~ of Seotion 28. 70WIlabip 3 JI_th. Ra'Qge 2 Jta,sl:. JJQiG8 !ferl.d1lm, 
de&er1bed as follows, to-w1t: 
.... 
Except:fDB tbare&oa all dJat: portiml as 4Iuar1hed in t:b&t certain Jteedl 
datad 4uauet 2, 19". rec~ded October 4, 11166 in. Book 538 at PA&e. 8 and 
9 •• ~~t Mo. ~774. :t'eOard••f Ada CCMU:.1. U.WI. 
lJegitDdng at: the SClUt:b_at: e.orn«r of the ,..\ of Sect10n 28. Twashll~ 3 
UCIl"th, ltauge 2 .aat, Bo18e Hedd1aa; thence South 890,6 '48" West (&bawll of 
:recoJ:d t:o be Weat) .1008 the Sweb llbe o£ .ud ~ & dut:lm.oe of '!~6.8 
feet: eo the SDlltlnMat:arly corPr of the tract of J..ao« .s OODV8yecS by tbat 
cerc:a1a W8rr8QCy Deed dated Avguet 18. 1965, recorded I'.~ 16. lHli In 
Book 531 at PS" 148, 149 aGel 1.50 as IDalXulllellt No. 632910. r8002:48 oj~ 
.wa CouDty, Idaho; tbeAca Korth 1.5°26'3811 X.se: (shown of record to h Hordt 
150J.8' )last) aloag the KortlJlfesterJ3r U!ltI of said tract: of land being ll:!M 
Southeastarl,. riBht of way 11'11. of IlX1at1D& V:l8c:a ·Aveauo t17.9 feet: to t:he 
..0-1: R~~ ~ oE Mid tzaat of lead. theace 8out:h 67°16'22" S.IJC: 
(8baIm of reoord to be 80ttth 67°2.5' last) aloas ~ tlort.....terq l1DII of 
..u trae& of 1aDd 7.06 feet to. poJnt $.a « 1:tu parallel wIth aad 40..0 
£eo.c SC1Qd1eaet:er~ L"J:oaaa t:ba o-.ter1!qe of the Vlat:a AVG1iiUl SUne7 oJ! hltel:­
c1Mage Ro. 3 aa .boiIn OIl the p:tao.J of ..u lnteretata SOH, Proj_t: Jl'o. J 
t:..IJmr"2(1.5)50 JI1&hw&Y Ihzrve7J tMo.oe 80uUl 15°2"388 Vut alOll& ..u plra11 
11M 256.22 :feet t» a ~lDt OPP08s.c:. Statlal. Ht46 ..04 of ..u V!at:a ~,"raae 
BurvaYJ tiJabce SNch 16i'47'SSn­"_t: .. 202.61 feet to • pOint that: 'bee:t1r 
SDllth 71°14'23" Bast: .. ~O.O feet fRII Statioa 24+45 of laid Vbta Aveaue 
Su1re7; thaaaa South 72 14123" East .. 30.0 &et:J theace South U041'03'~ Ilea ... 
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I
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o£ 1dd.cb U acl<wnr1~ed c:o be a pgrt:i.on of • pubu.c ~. 
l'ba laear1Dp as ROIIQ 1tl the above ~nd date:rlpttcm, QIll... otben11lG 'Gated 
az:e rro. dMI l\iabo 1'1aIuI Coard1Date By.c... 1au8d on tbJa ~•• _rca 
f 
pcoJ-t:icnl Em: tIM w_t ~ of t~. ro OCIIMII"t to .o4e~ h&riDp. a 
oorNce:iora of 0°19'10.24" .-qt be N'bCPate' :&CIIIl aU Ros:-eheast: 4lDC!·lJoath­
.'. .st beariq. ad. ~ to aU R'ort:ItwQt and. SoutbeUt bear:bl&s. 
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SHORT REPORT 
Site Information !GenerallnformatJon 
VISTA AVE/ELDER 
.. Analyst P. DOBIE Intersection STREET 
. ~!~ency or Co. DEI( Area Type All other erees 
(
 
~ Jate Performed 411312010 Jurisdiction ACHDI/TIJ
Time Period AM Analysis Year 2007 
Volume and Timing Input 
EB WB NB S8 
LT TH RT LT TH RT LT TH HT LT TH RT 
Num. of Lanes 1 1 0 1 1 1 1 2 0 1 2 0 
Lane group L TR L T R L TR L TR 
Volume (vph 27 6 115 80 12 56 359 597 ~'6 39 778 112 
% Heavvveh 5 5 5 5 5 5 5 6 5 5 6 5 
PHF 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0..90 0.90 0.90 0.90 0.90 
~Gtuated (P/A) A A A A A A A A A A A A 
Startup lost time 2.0 2.0 2.0 2.0 :2.0 2.0 ~~.O 2.0 2.0 
Ext. eft. areen 2.0 2.0 2.0 2.0 :2.0 2.0 ~W 2.0 2.0 
I\rrival type 3 3 3 3 3 3 4 3 3 
Unit Extension 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 
Ped/8ike/RTOR Volume 20 20 60 . 20 20 30 20 ;20 ~W 20 20 30 
Lane Width 12.0 12.0 12.0 12.0 1'2.0 12.0 12.0 12.0 12.0 
Parldng/Grade/Parking N 0 N N 0 N N 0 N N 0 N 
Parking/hr 
Bus stops/hr 0 0 0 0 0 0 0 0 0 
Unit Extension 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 
·ohasing EWPerm 02 03 04 Exc:J. Left Thru &RT NB Only 08 
-triming 
G = 16.0 G= G= G= G= 20.0 G = 49.0 G = 20.0 G= 
Y= 5 y= y= y= y= 5 y= ti y= y= 
Duration of Analysis (hrs) =0.25 cvcle Length G = 120.0 
Lane Group Capacity, Control Delay, and LOS Determination 
EB WB NB S8 
~dj. flow rate 30 68 89 13 29 399 670 43 955 
Lane group cap. 168 182 160 229 177 528 19:90 264 1295 
~/c ratio 0.18 0.37 0.56 0.06 0.16 0.76 0.a4 0.16 0.74 
~,reen ratio 0.13 0.13 0.13 0.13 0.13 0.33 0./)2 0.17 0.41 
Unif. delay d1 46.2 47.4 48.7 45.4 46.1 35.6 11.1 42.8 30.1 
Delay factor k 0.11 0.11 0.15 0.11 0.11 0.31 0..11 0.11 0.30 
Inerem. delay d2 0.5 1.3 4.2 0.1 0.4 6.2 0.1 0.3 2.3 
PF factor 1.000 1.000 1.000 1.000 1.000 1.000 0.~j33 1.000 1.000 
,Gontrol delay 46.7 48.7 52.9 45.5 46.5 41.8 6.0 43.1 32.3 
L.ane group LOS D D D D D D A D C 
~\pprch. delay 48.1 50.8 19.4 32.8 
Approach LOS D D B C 
Intersec. delay 28.2 Intersection LOS C 
Copyright C 2000University of Florida. AllRightsReserved Version 
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IAverage Back of Queue 
EB WB /'.IS sa 
LT TH RT LT TH RT LT TH HT LT TH RT 
Lane group L TR L T R L TR L TR 
Init. queue/lane 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 
Flow rate/lane 30 68 89 13 29 399 8:70 43 955 
Satflow per lane 1260 1368 1202 1714 1330 1583 11594 1583 1665 
tapacityllane 168 182 160 229 177 528 1990 264 1295 
Flow ratio 0.02 0.05 0.07 0.01 0.02 0.25 0.21 0.03 0.30 
vtc ratio 0.18 0.37 0.56 0.06 0.16 0.76 0.34 0.16 0.74 
I factor 1.000 1.000 1.000 1.000 il.OOO 1.000 1.000 1.000 1.000 
Arrival type 3 3 3 3 3 3 4 3 3 
Platoon ratio 1.00 1.00 1.00 1.00 1.00 1.00 '1.33 1.00 1.00 
PF factor 1.00 1.00 1.00 1.00 1.00 1.00 0.51 1.00 1.00 
A·' 0.9 2.1 2.8 0.4 0.9 11.9 2.9 1.2 14.1 
ke. 0.3 0.3 0.3 0.3 0.3 0.6 0.8 0.4 0.7 
.):2 O. 1 0.2 0.3 0.0 0.1 1.6 0.4 0.1 1.7 
10 avg. 0.9 2.2 3.1 0.4 
11 
0.9 13.4 3.3 1.3 15.8 
Percentile Back of Queue (95th percentile) 
fe% 2.1 2.0 2.0 2.1 2.1 1.8 YFE12.1 1;/7 EBOO, 0% 2.0 4.5 6.2 0.8 1.9 24.0 6.6 2.7 
Queue Storage Ratio 
Qspacing 25.0 25.0 25.0 25.0 25.0 25.0 25.0 25.0 25.0 
C~ storage 150 0 300 0 50 400 0 100 a 
J!wg. RQ 0.2 0.3 0.5 0.8 0.3 
95% RQcy. 0.3 0.5 0.9 1.5 0.7 
HCS2000™ Copyright C 2000University of Florida,AIlRightsReserved Version 
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SHORT REPORT 
ISlte Informationenerallnformatlon 
VISTA AVE / ELDER
P. DOB/E Intersection STREET
DE/ IArea Type All other areE,S 
nalyst 
'\gf~ncy or Co. 
__ Jate Performed 411312010 UUrisdiction ACHDIITD 
tnme Period PM IAnalysis Year 2007 
Volume and llmlna Input 
EB we NB SB 
LT TH RT LT TH RT LT TH RT LT TH RT 
Num. of Lanes 1 1 0 1 1 'J 1 2 0 1 2 0 
Lane group L TR L T H L TR L TR 
Volume (vph 110 6 294 71 9 36 117 972 5'­ 73 759 49.) 
% Heavyveh 5 5 5 5 5 5 5 . 6 5 5 6 5 
PHF 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.90 O.fIO 0.90 0.90 0.90 
IActuated (PIA) A A A A A A A A A A A A 
Startup lost time' 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 
Ext. eff. green 2.0 2.0 2.0 2.0 2'.0 2.0 2.0 2.0 2.0 
~rrival type 3 3 3 3 3 3 4 3 3 
Unit Extension 3.0 3.0 3.0 3.0 3.0 3.0 ao 3.0 3.0 
PE~d/Bike/RTOR Volume 20 20 120 20 20 :W 20 20 30 20 20 30 
Lane Width 12.0 12.0 12.0 12.0 12.0 12.0 12.0 12.0 12.0 
Parking/Grade/Parking N 0 N N 0 N N 0 N N 0 N 
Parkinglhr 
Bus stopslhr 0 0 0 0 0 0 0 0 0 
Unit Extension 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 
. °hasing EWPerm 02 03 04 Excl. Left Thru & RT NBOnly 08.. 
rriming 
G =24.0 G= G= G= G= 7.0 G = 66.0 G= 8.0 G= 
y= 5 y= y= y= y= 5 y= 5 y= y= 
Duration of Analvsis (hrs) = 0.25 Cvcle Length C = 120.0 
Lane Group Capacity, Control Delay, and LOS Determination 
EB we NB SB 
~dj. flow rate 122 200 79 10 7 130 1108 81 864 
lane group cap. 256 276 155 343 273 198 2119 92 1770 
vIc ratio 0.48 0.72 0.51 0.03 O.O~" 0.66 0.52 0.88 0.49 
r.;reen ratio 0.20 0.20 0.20 0.20 0.20 0.13 0.66 0.06 0.55 
Unif. delay d1 42.4 44.9 42.8 38.6 38.6 50.0 10.7 56.1 16.6 
Delay factor k 0.11 0.29 0.12 0.11 0.11 0.23 0.13 0.41 0.11 
Increm. delay d2 1.4 9.1 2.8 0.0 0.0 7.7 0.2 56.9 0.2 
PF factor 1.000 1.000 1.000 1.000 1.000 1.000 0.411 1.000 1.000 
~ontrol delay 43.8 54.0 45.6 38.7 38.6 57.7 4.6 113.0 16.8 
Lane group LOS D D D D D E A F B 
~pprch. delay 50.2 44.3 10.2 25.1 
to,pproach LOS D D B C 
Intersec. delay 21.8 Intersection LOS C 
c 
( 'CS2000™ Copyright 0 2000 University ofFlorida, AllRights Reserved Versior 
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~verage Back of Queue 
EB WB NB SB 
LT TH RT LT TH RT LT TH RT LT TH RT 
Lane group L TR L T R L TR L TR 
Init. queue/lane 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 
Flow rate/lane 122 200 79 10 7 130 1108 81 864 
lSatfiow per lane 1282 1378 773 1714 1366 1583 1690 1583 1690 
~apacityllane 256 276 155 343 273 198 ~~119 92 1770 
Flow ratio 0.10 0.15 0.10 0.01 0.01 0.08 0.34 0.05 0.27 
vlc ratio 0.48 0.72 0.51 0.03 0.03 0.66 0.52 0.88 0.49 
I factor 1.000 1.000 1.000 1.000 1.000 1.000 ".000 1.000 1.000 
~rrjval type 3 3 '3 3 3 3 4 3 3 
Platoon ratio 1.00 1.00 1.00 1.00 1.00 1.00 1.33 1.00 1.00 
PF factor 1.00 1.00 1.00 1.00 1.00 1.00 0.43 1.00 1.00 
~1 3.6 6.2 2.3 0.3 0.2 4.1 4.4 2.7 9.3 
ks 0.4 0.4 0.3 0.4 0.4 0.3 0.9 0.2 0.8 ... 
.:12 0.3 0.9 0.3 0.0 0.0 0.6 0.9 0.9 0.7 
Qavg. 3.9 7.1 2.6 0.3 0.2 4.7 5.3 3.6 10.0 
Percentile Back of Queue (95th percentile) 
fB% 2.0 1.9 2.0 2.1 2.1 2.0 m 2 ' O 111~: E800,0% 7.8 13.6 5.3 0.6 0.4 9.2 10.3 7.1 
Queue Storage Ratio 
;} spacing 25.0 25.0 25.0 25.0 25.0 25.0 25.0 25.0 25.0, 
Q storage 150 0 300 0 50 400 0 100 0 
Avg. Ra 0.7 0.2 0.1 0.3 0.9 
!35% RQ% 1.3 0.4 0.2 0.6 1.8 
HCS2000™ CopyrightC 2000University of Florida, All RightsReserved Version 
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Table 2: level of Service Standards for Roadway segments (Maximum Peak Hour 
Volumes) 
Functional Classification Lanes 
LOS 0 LOSE 
Principal Arterials 
No Left-Tum Lane 
1 550 690 
Continuous Center Left-turn lane 
1 750 880 
2 1600 1:770 -? 




1 790 ~120 
2 1680 1860 - -
3 2560 2790 
Minor Arterials 
No Left-Turn Lane 
1 550 1390 
Unrestricted Median, Continuous 
Left-tum Lane 
1 720 :BSO 
2 1540 1,770 
3 2370 ;~660 
Median-Control, Channelized 
Left-Tum lanes@ Major 
Intersections 
1 760 920-­
2 1620 ·1860 
3 2490 2790 
Collectors 
No left-Tum Lanes 
1 425 525 
Unrestricted Median, Continuous 
Left-Turn Lane 
1 530 660 
2 1080 1250 
C~.
 
Intersection measures and thresholds based on the vofurne-to-capaclty ratio are 
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of Transportation LOS Handbook. Table 3 identifies the recommended policy 
method for intersection capacity analysis. 
Table 3: Intersection and CapacIty Analysis Method 
Defined Parameters 
Sat. Cycle Min. Lost 
Flow Length Left Time 
Policv Threshold (vphpl) (sec) (sec) (SEIC) PHF 
Capacity: lOS "0" = VIC .90 
lOS"Eft =1.00 
Method: Intersection VIC .90: 





Defined Parameters are: saturation flow-rate. signal cycle length, minimum left-tum phasing, 
lost time per phase, and peak hour factor. 
1106.4.2 Signal Warrants 
All unsignalized intersections identified in the TIS that have a projected LOS 0 
or worse shall be evaluated to deleonlne If a signal is warranted. The warrant 
analysis shall be done using procedures outlined in the latest version of the 
Manual on Unifonn Traffic Control Devices (MUTeD). In some locanons there 
may be a need to evaluate signal warrants for pedestrians and bicycles. 
7106.4.3	 Roundabouts 
If an intersection meets signal warrants or all·way stop warrants, a roundabout 
may be considered as an alternative control method and reiviewed in 
accordance with applicable ACHD guidelines. This should be discussed at the 
Initial Meeting. 
7106.4.4	 Tum lane Analysis 
Dedicated left and right-tum lanes are to be provided in situations where traffic 
Yolumes and speeds are relatively high and tuming conflicts are likely to 
develop at public road intersections and driveways. Auxiliiuy lanes are used 
to decrease conflicts and improve traffic flow. 
Tum lane storage and tapers shall be based on the projected volume at the 
proposed site access (pubUc roadway or driveway) and shall be calculated 
based on MSHTO standards. Right tum lanes are typical~f 100-felot in length 
and left tum lanes are typically a minimum of 30o-feet in length (exckrsive of 
taper lengths). See Figures 1 thru 7 to deteonlne when I.ttl and/l)r right tum 
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AppendIX 1-C: Ad,:! CountyPlannlnlg Threst1lolds 
--'------------------------;------ ­
Ada County Plan.Ding Thresholds 
The Ada County .Roadway Capacity Guidelines for Planning Applic:ation& is 8:geneml 
. planning pidance for poJicymabts'ofroadway thtesbo1ds using Annual Average Daily 
'Traffic (AADT). Tbesetbresholds (roundedto thenearest 500) wereendorsed by the 







peIIk hour '" 10% at lOS '1:'; 
11%at LOS 'c/o' 
6 90,000 110,000 128.000 peek hout= 10% allOS 'E'; 
"" at LOS 'c/o' 
foUII..&8ne Ruiall -4 60,000 70,000 80.000 unconbdIed Intefseclicns 
SUbtnen (Lhited 
8fgneIeOntrol at~Access.~.-y) " 30,000 36,000 ~,OOO 
6 9O,DOO 110,000 120,000 UItCOIIIroIIsd InIel_ctiolls 
1Wo-fan8 RunII· 2 9,000 14,500 23,000 Ievef ten'8Jn 
~ 
2 8,000 12,000 21,000 roiling ten'aln 
2 5.000 8,500 18.000 n)OUntaInous _rain 
Urban I SUbudJen CoIIedor8 
CentralBu8Ineea DIstrIct 2 6.500 1,000 8,000 withparking 
(Downtown Anta) 
2 7.500 8.,500 9,500 withoutparking 
3 7,500 8,500 9,600 with peri<Ing 
3 9,000 10,000 11,000 wlftIoutparking, 
" 15,000 17.000 15,800 wtthoutparking 
5 17,500 20,000 22.000 wIthoUt pertdng 
2 8,000 &,000 10,000 one-way, WIth pertdng 
2 9,500 10,500 11,500 one-waywithoutperldng 
3 12.000. 13,500 16.000 one-way, with perIdng 
3 "'.000 t5.5OO 17,500 one-waywi1holltpaddng 
Non-Busfne8I DIsidct 2 8,600 9,500 10,500 
(~ANa) 
3 10.000 11,000· 12,500 
" 18.500 18,600 20.500 
HIB06676
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~""Dietrk:t 2 9,500 10,500 12,000 wtth pertdng . 
~AI8a) 
2 11,000 12,500 t4,OOO wlthoulparklng 
3 11,500 12.500 14,000 ,1IIIh parking 
3 13,500 15.000 16,500 -'Nithoul pMdng 
4 22.500 25,000 28.,000 'without perking 
5 26;500 30.000 33.000 withoutpertdng 
2 12.,000 13,500 15,000 one-way, with perJdn9. 
2. 14.000 15.600 17,500 orle'"Ml'/wIthout parking 
3 21.~ 23,500 26.000 one-waY, wIIt10ut parldng 
.. 28,000 31.500 35,000 one-way wfthoutI)8l'king 
5 35,000 39,500 43.500 one-way WIthout partdng 
Non-BusIne8t9 ots1rict 2 12,500 14,000 15,500 
(~Area) 
3 16,000 17,000 18,500 ' 
4 25.~ ·28,00 31.000 ' 
5 30.000 33.000 37,000 
e 34.000 38.000 42,000 
7 40,000' 45,000 5O~OOO 
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2035 TRAFFIC 
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Traffic Study Prepared By. 
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 APPENDIX C-2 
2035 TRAFFIC 
HOLIDAY INN - BOISE 
FULL OCCUPANCY OF HOTEL 


























Traf'Re Study IPrepared By. 
·cr A -:0:·: :~ 
DOBIE ENGINEERING, INC. 
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SHORT REPORT 
Site Information General Information 
VISTA AVE1 ELDER 
IntersectioniAnalyst P. DOBIE STREET 
(~o!\gency or Co. DEI Area Type All other areas 
-, )ate Performed 411312010 Wurisdiction ACHD/ITD 
. rrime Period AM 
~aJysjs Veal' :2035 
Volume and Timing Input 
EB W8 NB S8 
LT TH RT LT TH RT LT TH RT LT TH RT 
Num. of Lanes 1 1 0 1 1 l' 1 2 0 1 2 0 
Lane group L TR L T F? L TR L TR 
Volume (vph 50 10 160 90 20 70 480 940 41" 50 1375 190,) 
% Heavyveh 3 3 3 3 3 3 3 fi 3 3 6 3 
PHF 0.90 0.90 0.90 0.90 0.90 0.90 0.90 0.110 O.~'O 0.90 0.90 0.90 
!Actuated (PIA) A A A A A A A A A A A A 
St'lrtup lost time 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 
Ext. eft. green 2.0 2.0 2.0 2.0 2.0 2.0 2,,0 2.0 2.0 
~rrival type 3 3 3 3 3 3 4 3 3 
Unit Extension 3.0 3.0 3.0 3.0 .3.0 3.0 a.o 3.0 3.0 
Ped/Bike/RTOR Volume 20 20 120 20 20 {50 20 za 30 20 20 30 
Lane Width 12.0 12.0 12.0 12.0 12.0 12.0 12.0 12.0 12.0 
Parking/Grade/Parking N 0 N N 0 N N 0 IV N 0 N 
Parking/hI' 
<: 
Bus stopszhr 0 0 0 0 0 0 0 0 0 
Unit Extension 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 
~hasing EWPerm 02 03 04 Excl. left Thru& RT NBOnly 08 
riming 
G = 15.0 G= G= G= G = 10.0 G- 60.0 G =20.0 G= 
y= 5 V= V= y= y= 5 V = ti V= y= 
Duration of Analysis (hI'S) = 0.25 Cycle Length C = 120.0 
Lane Group Capacity, Control Delay, and LOS Determination 
EB we NB SB 
~dj. flow rate 56 55 100 22 11 533 1061 56 1706 
Lane group cap. 159 178 155 219 16~) 404 2~~B4 135 1587 
Iv/c ratio 0.35 0.31 0.65 0.10 0.07 1.32 0.46 0.41 1.07 
~reen ratio 0.13 0.13 0.13 0.13 0.13 0.25 0..71 0.08 0.50 
Unif. delay d1 48.1 47.8 50.0 46.5 46.3 45.0 i'.6 52.2 30.0 
Delay factor k 0.11 0.11 0.22 0.11 0.11 0.50 0.11 0.11 0.50 
Inerem. delay d2 1.3 1.0 8.9 0.2 0.2 160.2 0.2 2.1 45.7 
PFfactor 1.000 1.000 1.000 1.000 1.000 1.000 0.219 1.000 1.000 
k;ontroJ delay 49.4 48.8 58.9 46.7 46.5 205.2 1.8 54.3 75.7 
Lane group LOS D 0 E D D F A D E 
lAppreh. delay 49.1 55.9 69.1~ 75.1 
Approach LOS D E E E 
Intersec. delay 71.2 Intersection LOS E 
( . 'fCS1000™ CopyrightCi2000Universityof Florida. All. Rights Reserved Versic 
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( "')roject Description HI BOISEVAle PROJECT ANALYSIS 
'­
( 
IAveraae Back of Queue 
EB WB NB S8 
LT TH RT LT TH RT LT TH HT LT TH RT 
Lane group L TR L T R L TR L TR 
Init queue/lane 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 
Flow rate/lane 56 55 100 22 11 533 1061 56 1706 
Satflow per lane 1270 1425 1236 1748 '1349 1614 1693 1614 1667 
Capacity/lane 159 178 155 219 169 404 2'284 135 1587 
Flow ratio 0.04 0.04 0.08 0.01 0.01 0.33 0.33 0.03 
0.54 
vic ratio 0.35 0.31 0.65 0.10 0.07 1.32 0.46 0.41 1.07 
I factor 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 1.000 
Arrival type 3 3 3 3 3 3 4 3 3 
Platoon ratio 1.00 1.00 1.00 1.00 1.00 1.00 1.33 1.00 1.00 
PF factor 1.00 1.00 1.00 1.00 1,00 1.00 0.23 1.00 1.00 
1.7 1.7 3.2 0.6 0.3 17.8 1.8 1.8 29.9 
ka 0.3 0.3 0.3 0:3 0.3 0.5 0.9 0.2 0.7 
:12 0.1 0.1 0.5 0.0 0.0 17.9 0.8 0.2 13.8 
~avg; 1.9 1.8 3.6 0.7 0.3 35.7 , 2.6 1.9 43.7 
Percentile Back of Queue (95th percentile) 
~% 2.0 2.0 2.0 2.1 2.1 1.6 ffiE2.0 
~BOQ,Q% 3.8 3.7 7.2 1.4 0.7 56.4 5.3. : 4.0 
~ueue Storage Ratio 
Qspacing 25.0 25.0 25.0 25.0 25.0 25.0 25.0 25.0 25.0 
Q storage 150 0 300 0 50 400 a 100 0 
Avg. Ra 0.3 0.3 0.2 2.2 0.5 
95% Ra% 0.6 0.6 0.4 3.5 1.0 
HCS2000™ Copyright0 2000UniversityofFJorida, All RlghtsReserved Verslot 
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EB WB NB SB 
IT TH RT IT TH RT LT TH RT LT TH RT 
1 1 0 1 1 l' 1 2' 0 1 2 0 
L TR L T R L TJ~ L TR 
190 10 425 80 15 45 185 1665 70 80 1370 110 
3 3 3 3 3 :1 3 tl :3 3 6 3 
0.90 0.90 0.90 0.90 0.90 0.90 0.90 O.!~O 0.90 0.90 0.90 0.90 
A A A A A A A A A A A A 
2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 2.0 
2.0 2.0 2.0 2.0 2.0 2.0 2,0 2.0 2.0 
3 3 3 3 3 3 4 3 3 
3.0 3.0 3.0 3.0 :3.0 3.0 :1.0 3.0 3.0 
20 20 120 20 20 :10 20 ;10 30 20 20 30 
12.0 12.0 12.0 12.0 1.2.0 12.0 1~?0 12.0 12.0 
N 0 N N 0 N N 0 IV N 0 N 
0 0 0 0 0 0 0 0 0 
3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 
03 04 Excl.Left Thru c~ RT NB Only 08 
G= G= G= 7.0 G= 66.0 G= 8.0 G= 
y= y= y= 5 y= 5 y= V= 




 ISlte Information 
VISTA AVE/ELDER
Intersection!Analyst P. DOBIE STREET 
( • :A.gE!ncy or Co. DEI IArea Type All othererees
\ Jate Performed 411312010 ~urisdiction ACHDIlTD · Jjme Period PM IAnalysis Vear ,2035
 




































 G= '~Timing 
y=
 
Duration of Analysis (hrs
 
V= 5 
=0.25 Cycle Length G = 120.0
 






































EB WB NB 58 
206 89 1611350 89 17 17 1894 
202350 27fJ' 2120281 60 94 1761 
1.25 1.48 0.05 0.06 0.951.02 0.89 0.91 
0.20 0.20 0.20 0.20 0.13 0.060.66 0.55 
48.0 38.9 56.348.0 38.8 52.5 1l.0 24.5 
0.50 0.50 0.11 0.11 0.50 0.42 0.46 0.43 
136.8 287.2 0.1 0.1 68.6 75.4ss 7.9 
1.000 1.000 1.000 1.000 1.000 0.411 1.000 1.000 -335.2184.8 38.8 39.0 121.1 12.3 131.7 32.3 
F D D FF FB C 
139.1 253.3 23.0 37.5 
F F C D 
49.4 Intersection LOS D 
CopyrightC 2000University of Florida, All RightsReserved Versior( . 'fCSZOOO™ 
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( ~.ject Description HI BOISE VAle PROJECT ANALYSIS ZD 3 5" PM 
. 
c 
IAverage Back of Queue 
EB WB NB SB 
LT TH RT LT TH RT LT TH IRT LT TH RT 
Lane group L TR L T R L TR L TR 
(nit queue/lane 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 
Flow ratellane 211 350 89 17 17 206 1894 89 1611 
Satflow per lane 1299 1403 280 1748 '1393 1614 1691 1614 1681 
Capacity/lane 260 281 60 350 279 202 L~120 94 1761 
Flow ratio 0.16 0.25 0.32 0.01 0.01 0.13 0.59 0.06 0.50 
~/G ratio 0.81 1.25 1.48 0.05 0.06 1.02 0.89 0.95 0.91 
J factor 1.000 1.000 1.000 1.000 1.000 1.000 :1.000 1.000 1.000 
Arrival type 3 3 3 3 3 3 4 3 3 
Platoon ratio 1.00 1.00 1.00 1.00 1.00 1.00 1.33 1.00 1.00 
PF factor 1.00 1.00 1.00 1.00 1.00 1.00 0.68 1.00 1.00 
P1 6.7 11.7 3.0 0.5 0.5 6.9 18.7 3.0 25.6 
\<B 0.4 0.4 0.1 0.4 0.4 0.3 0.9 0.2 0.8 
::>'2 1.3 10.3 4.0 0.0 0.0 3.1 5.4 1.2 5.4 
~!avg. 8.G 2t.9' 7.0 0.5 0.5 10.0 24.1 4.2 31.0 
Percentile Back of Queue (95th percentile) 
fi3% 1.9 1.7 1.9 2.1 2.1 1.8 17 0 
1 
8 2 . 1~68 E800,0% 15.1 36.8 13.3 1.0 1.0 18.4 39.9 8.2 
~ueue Storage Ratio 
k:l spacing 25.0 25.0 25.0 25.0 25.0 25.0 25.0 25.0 25.0 -
~ storage 150 0 300 0 50 400 0 100 0 
~vg. Ro 1.3 0.6 0.2 0.6 1.0 
95% Ro% 2.5 1.1 0.5 1.1 2.1 
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PM (FULL OCCUPANCY) 
Proiect Description HI BOISE TIS 
EastlWest Street: MAIN HI ACCESS 
Int.ersection Orientation: North-South 





0.90Peak-Hour Factor PHF 
Hourly Flow Rate, HFR 16 
















c -­ 0.90°eak-Hour Factor PHF .,. ~Iourly Flow Rate, HFR 33 











lOelay, Queue Length and Level of Service 
pproach NB 
Movement 1 
Lane Configuration L 
v (vph) 16 
iC (m) (vph) 257 
0.06/lIe 
5% queue length 0.20 










































Intersection VISTA AVE/SITE 
UUrisdiction ACHD/ITD 
~nalysis Year 2036 
North/South Street: VISTA AVE 
!Study Period {hrs}: 0.25 
Southbound 
3 4 5 
R L T 
55 10 1860 
0.90 0.90 0:90 
61 11 2066 
- 3 -
Two Way Left Tum Lane 
0 




























9 10 11 12 
TR L TR 
61 5 22 
207 34 216 
0.2l1 0.15 0.10 
t.te 0.46 0.34 
29.:5 '(28.3 23.5 
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-.. Date Performed 415/2010 lAnalysisYear 2035 
lAnalysis Time Period AM (FULL OCCUPANCY) 
ProtectDescription H/ BOISE TIS 
EastlWest Street: MA/N H/ ACCESS North/South Street: VISTA AVE 
Intersection Orientation: North~South !Study Period (hrs): 0.25 
Vehicle Volumes and Adjustments 
Maior Street Northbound Soul:hbound 
Movement 1 2 3 4 5 
L T R L T 
!Volume 15 1435 65 20 1600 
Peak-HourFactor PHF 0.90 0.90 0.90 0.90 a.90 
Hourly Flow Rate, HFR 16 1594 72 22 1777 
Percent HeavyVehicles 3 - - 3 -
MedianType Two Way Left Tum Lane 
RT Channelized 0 0 
Lanes 1 2 0 1 2 0 
lConfiguration L T TR L T TR 
Upstream Sianal 0 0 
Minor Street Westbound Eastbound 
Movement 7 8 9 10 11 12 
L T R L T R 
lVolume 35 0 25 5 0 15 
o. 
°Elak-Hour Factor, PHF 0.90 0.90 0.90 0.90 0.90 0.90 
. Hourly Flow Rate, HFR 38 0 27 5 0 16 
Percent HeavyVehicles 3 3 3 3 3 3 
PercentGrade (%) 5 0 
FlaredApproach N N 
Storage 0 0 
RT Channelized 0 0 
Lanes 1 1 0 1 1 0 
!Configuration L TR L TR 
D'elav. Queue Lenath. and Level of Service 
lApproach NB sa Westbound Eastbound 
Movement 1 4 7 8 9 10 11 12 
LaneConfiguration L L L TR L TR 
~ (vph) 16 22 38 27 5 16 
, (m) (vph) 334 371 64 295 65 270 
lV/c 0.05 0.06 0.59 0.09 0.09 0.06 
~15% queue length 0.15 0.19 2.48 0.30 0.29 0.19 
I\'~ontrol Delay 16.3 15.3 122.8 18.4 7'6.9 19.2 
L.OS C C F C F C 
~l.,pproach Delay - - 79.4 32.9 
Itl.,pproach lOS - - F D 
c
( . lights Reserved 
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Total Accidents: 29 Total FataDities: 0 
Total Units: 58 Total Injuries: 7 
Total People: 78 
Report Criteria: labelSegment Code: 002720 Milepost Range: 0.130 to 
0.260 Countles:ALI, Cities:ALL -In City And Rural, 
Data From: 2008,2007,2006,2005,2004, 
Segment Code: 002720 Milepost Range: 0.130 to 0.260 Counties:ALL, 
Clties:ALL - In City And Rural, 








A Injury Accident 1 
B Injury Accident 3 
C Injury Accident 2 
Property Omg Report 23c-

Event Name TotalEvents 
Head-On Turning 18 
RearEnd 16 
Angle Turning 14 
Angle , 4 
SideSwipe Same 4 
Rear-En~ Turning 2 
Contributing Circumstance Total Contributing Orcumstances 
None 105 
FailedTo Yield 14 
Following Too Close 5 
Inattention 5 
Vision Obstruction 4 
Other 2 
Disregarded Signal 2 
Alcohol Impaired 1 
Improper lane Change 1 























r Accidonta: 29 o 
Total Unlta' 58 7 
\, People: 73 
Report Criteria: 
Segment Code Milepost Ustlng Report 
Segment Code: 002720 Milepost Range: 0.130 to 0.260 Countles:All, Cltl.s:All· In Cltv And Rural, 
Data From: 2008,2007.2006,2005.2004, 
Accident. MUepost Drtver Acllon Unit Severity Moft Hlrmful Event EventRelitlon to Junction AccldentOate 
1 CI.13O StoppedInTrafflc S Property DmgReport RearEnd In1ntersectlon 10/6/2005 
0.130 Stopped InTrafflc 5 Property omg Report RllarEnd In Intersection lIl/G/2005 
:z 0.130 RtahtTumOnRed W Property OmgReport SideSwipeSame Inintersection 6/26/2006 
0.130 thanginglanes N Property omg Report SideSwipeSame In Intersection 6/26/2006 
3 O.BO GoingStnlight S BInjlll"Y Aa:ldent RearEnd In'tersectlon Related 6f28/2007 
0.130 StoppedInTrafflc S BInjuryAccldent RearEnd IntersectfonRelated 6/28/2007 
4 0.130 T1Jrning u.ft N Property OmgReport Head-On Turning IlIlmp Releted 1/31/2007 
0.130 GoingStraight 5 Property OmgReport Hea<!-On 7umlng Rilmp Related 1/31/2007 
5 0.130 Turning Left N Property OmgReport Head-On Turning R"mpRelated Ii/28/2oo7 
O.13a GoingStraight 5 Property DmgReport Head-OnTurning R,amp Related 11/28/2007 
6 0.130 Going Straljjht 5 AInjuryAccldant AngleTurning In Intersection ;<0/31/2007 
0.130 TumingLaft W AInjuryAcddent Angle Turning 'f) Intersection 10/31/2007 
7 0.130 Turning left N PropertyDmgReport Head-On Turning In Intersection l2/31/2007 
0.130 GoingStrllght S Property DmgReport Head-On Turning Infntersectlon 12/31/2007 
g 0.130 Tumlnglelt N Property DmgReport Head-on Turning In Intersection 1/31/2007 
0.130 GoingStraight S PropertyDmgReport Heed·OnTurning InIntersection 1/31/1J)Q7 
9 0.130 Turning left N PropertyOmgReport Head'OnTurning llampRelated 2/24/2008 
0.130 GoingStraIght 5 Property OmgReport Head-On Turning IlampRefated 2/24/2008 
10 0.130 TumlngLeIt N Property DmgReport Head-OnTurning In Intersection .7/30/2008 
0.130 Going Straight S Property OmgR<!port Head·OnTurning 'Inlnte~on 1130/2008 
11 0.160 Turningleft W C InjuryAccldent Angle TumlnB , DrIVeway/Ailey/Parking LotRelated 4/5/2005 • - 0.160 GoingStraight N C InjuryAccident AnileTurning Driveway/Ailey/Parking lot Related 4/512005 
I­ 12 0.168 StoppedInTraffic S Property DmgReport Rear-End Turning ,,,,- RampRelated 10/6/2005 
2 0.168 Turning RlgIIt S Property OmgReport Rear-End Turning -, / RampRelated 10/6/2006 
13 , 0.201 GoingStraight S Property Dmg Report RearE"d / .... '" Drivewav/Alley/Parldng Let Retated 6/8/2004 •0.101 Slowing InTrafflc S Property DmgReport Rear End ',­ ,D'ivewoy/Alley/Parking Let Related 6/8/2004 
14 ' 0.203 EnterlnsParklnglot!Dmeway/Alley N PropertyDmgReport Angle Turning I Driveway/Alley/Parking Left Related 2/12/2004 ~ 
0.203 Going Straight S Property DmgReport Angle Turning DrIveway/AIley/Parking lot Related 2/U/2004 
15 , 0.206 Turningleft N Property DmgReport Head-On Tuml"g At Drlvewav/Allev/Porklnl! lot 4/24/2006 
0.206 GoingStraight Property DmgReport Head·OnTurning AtDrlveway/Atley/Parkln,! lot 4/24/2006 
)
S 
lti 0.220 GoingStraight S BInjuryAccIdent Angle I In Intersection 4/13/2005 •0.220 GoingStraight W BInjuryAcadent Angle InIntersectfon 4/13/2005 
17 0,220 GoingStraight N PropertyDmgReport An(lle Turning Driveway/Alley/Parking lot Related 7/6/2007 
7/6/2007 
.. 
0.220 Turning left W Property omg Report AngleTurning Driveway/Ailey/ParkIng lot Related 
19 0.220 Stopped InTrafflc S Property Oms Report RQarEnd rr-. IntersectionRelated 9/4/2007 .. 
0.220 Slowing InTraffic S PropertyOmgReport Re.rEnd \....../ lntersectlo" Related 9/4/2007 
, 0.228 GoingStraight PropertyOmg Report 11/1/2004 · 19 S Re.r~nd Intersectton Related 
0.U8 Stopped InTrafllc S Property Dm, Report RearEnd InterlBctlonRelated 11/1/2004 
20 0.230 StartingInTraffic S CInjUry Acddent RearEnd Intersection Relaled 2/28/2005 
0.230 Slowing I" Trafflc S CInjuryAccIdent RearEnd Intersection Related 1/28/2005 
21 0.239 GoingStraight S Pl'OIlerty Dma Report RearEnd Intersection Related 8/10/2005 
0.239 GoingStraIght S Property OmgReport RearEnd Intersection Releted 8/10/2005 
22 ' 0.241 leavingParkIng tot/Drl_ay/Alley N Property DmIl Report AngleT\Jming Driveway/Alley/parking lot Related 2/5/2005 
0.241 GoIng Stral"'t N Property OmgReport AnIleTurning OrlV<lWav/Alley/Parklng LotRelated 2/5/2005 
13 • 0.241 l".vlng ParkInsLot/Drh",way/Alley W Property OmgReport AngleTurning AtDrlvewoy/Alley!p.rklng Lot 12/6/2001 
0.241 Changing lanes N ProIlerlYDmgReport AngleTurning At Oriveway/Alley/Pilrklng Lot U/6/2OO7 
24 0,251 Changing lanes N Property OmgReport SideSWipe Same Intersection Related 5/15/2007 
0.2S1 GoingStraight N Property OmgReport SIdeSwipeS.me Intersection Related 5/15/2007 
25 0.260 Stopped InTroff1c S Property OmgReport AearEnd InIntersection 9/3/2004 
0.260 T\Jmlng Left S Property OmgReport RearEnd InIntersection 9/3/2004 
26 0.260 Going Straight S Property DrngReport Angle InIntersection 2/15/2007 
D.ZW GolngStraight E Property omg Report Ansle In intersection 2/15/2007 
-n 0.260 LeftTum OnRed H BlllluryAcddent Head-on Turning Inlfrtersectlon 3/24/2007 
0.260 GoingStraight S 8 InjuryAtddent Head..()p TumlJlB InIntersection 3/24/2007 
Z8 0.260 RIBht Tum On Red W PropertyOmgReport Ansi. TurnIng In Intersection g/27/2007 
0-260 GoIng Straight N Property Omglleport AngleTurning InIntersection 8/27/2007 
29 0.260 Tumingleft N Property DmgReport Head·OnTurning InIntersection 8/2/2007 
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ADA COUNTY ffiGHWAY DISTRICT (ACRO)
 
TRAFFIC SPECIFICATIONS - DIVISION 1100
 
ILLUMINATION, TRAFFIC SIGNAL SYSTEMS, ELECTRICAL,
 







The current ACHD Supplemental Specifications to the ISPWC for everything 
except Division 1100 can be found at 
http://www.achd.ada.id.uslDepartmentslEngineeringflSPWC.:aspx. 
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IE c
Mount R3-9 sign overhead and over the two-way a 
tum lane, whenever possible. Use post-mounted N 




"'no, POvalB trrooclo Ib~ l] I 4 >-1 P,'alB 






25'~~~oo~~ sp~~~ ~ 
33. - .;:. - ~ ~~;~ CD 
a
8'-16' ~ ~ min. ;:- 50 desirable to nearest m 
approach or minor at~et *'5' 
ecI en 
Desirable gap length "'10( Variable >




1.	 Pavement Markings in the through lanes are ~ 
optional and shoulcl be installed only if Justified. 8­
2.	 Two way left tum lanes should be continuous 5'through "1" intersections, but may be broken for S'
4-way Intersections. Ul 
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.r<; r>:	 /" " 
( 
~SEDCHANNEUZATION	 Mount R3-9 sign overhead and over the two-way 
tum lane, whenever possible. Use post-mounted 
R3-10A aa an altemate or supplamentto R3-9. 
R3-9 
I II ~ ~1!i~I"""!J ....,. zlU-' • !....-.! 
~-&' 
~ 
"I R4.71~1 Mount R3-9 back-tQ.back with R4-7at transition from 
raised channelization to two-way turn lane 
Concrute tapered nose. 
r Paint solid yellow 
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- (=~ 1,	 Pavement Marl<ings in the through lanes are 3: 
optionCIl and should be installed only if justified. 
I» 
2.	 Two way left tum lanes should be continuous *S' VI)through '1'" intersections, but may be broken for ~ 
4-way intersections.	 g.
3. See Standard Drwg. ;-21 lui pavement marking	 s 
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PAINTED CHANNEUZAnON	 S 
(') 
Mount R3-9 sign overhead and over the Nolo-way 
tum lane, whenever possible. Use post-mounted 










50' desirable to the nearest
 



































e. 0 a 
c. 3:: 
"'0 









1.	 Pavement Markings In the through lanes are 
optional and shOUld be instaiied only if justified. 
2.	 Two way left tum lanes should be continuous en 
0
through 'T" intersections, but may be broken for	 (')-4-way IntaiSacticns.	 g' 
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AASHTQ-Geomeh'ic Design ofHighways and Streets 
Geometric design should not be considered complete nor should it be implemented until it has 
been determined that needed traffic devices will have the desired effect in controlling traffic. 
Most of the intersection types illustrated and described in the following discussions are 
adaptable to either signing control, signal control, or a combination of both. At intersections that 
do not need signal control, the normal roadway widths of the approach highways are carried 
through the intersection with the possible addition of speed-change lanes, median lanes, auxiliary 
lanes, or pavement tapers. Where volumes are sufficient to indicate signal control, the number of 
lanes for through movements may also need to be increased. Where the volume approaches the 
uninterrupted flow capacity of the intersection leg, the number of lanes in each direction may 
have to be doubled at the intersection to accommodate the volume under stop-and-go control. 
Other geometric features that may be affected by signalization are length and width of storage 
areas, location and position of turning roadways, spacing ofother subsidiary intersections, access 
connections, and the possible location and size of islands to accommodate signal posts 
or supports. 
At high-volume intersections at grade, the design of the signals should be sophisticated 
enough to respond to the varying traffic demands, the objective being to keep the vehicles moving 
through the intersection. Factors affecting capacity and computation procedures for signalized 
intersections are covered in the HeM (6). 
An intersection that needs traffic signal control is best designed by considering jointly the 
geometric design, capacity analysis, design hour volumes, and physical controls. Details on the 
design and location of most forms of traffic control signals, including the general warrants, are 
given in the MUTeD (9). 
INTERSECTION SIGHT DISTANCE 
General Considerations 
Each intersection has the potential for several different types of vehicular conflicts. The 
posslbillty of these conflicts actually occurring can be greatly reduced through the provision of 
proper sight distances and appropriate traffic controls. The avoidance of conflicts and the 
efficiency of traffic operations still depend on the judgment, capabilities, and response of each 
individual driver, 
Stopping sight distance is provided continuously along each highway or street so that drivers 
have a view of the roadway ahead that is sufficient to aI/ow drivers to stop. The: provision of 
stopping sight distance at all locations along each highway or street, including intersection 
approaches, is fundamental to intersection operation. 
Vehicles are assigned the right-of-way at intersections by traffic-control devices or, where 
no traffic-control devices are present, by the rules of the road. A basic rule of i11C road, at an 
intersection where no traffic-control devices are present, requires the vehicle on the left to yield to 
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Intersectums 
intersections to allow drivers to perceive the presence of potentially conflicting vehicles. This 
should occur in sufficient time for a motorist to stop or adjust their speed. as appropriate, to avoid 
colliding in the intersection. The methods for determ.iDing the sight distances needed :by drivers 
approaching intersections are based on the same principles as stopping. sight distance. but 
incorporate modified· as~OD.$ basedon observeddriVer behavior at intersections. 
The driver ofa vehicle ap~ an intersectionshoilW have an unobstructedview of the 
entire intm'section. including any traffie-control devic$j·:'.·Wld sufficient lengths along the 
intersecting highway to pennit the driver to anticipate and avoid potential colliSions. The silght 
distance needed under various assumptiOns of physical conditions and driver behavior is directly 
related to vehicle speeds and to the resultant distances traversedduring perception-reaction time 
and braking. 
Sight distance is also provided at intersections to allow the driversof stopped vehicles a 
sufficient view of1he intersectinghighway to decide when to enter the intersecting highway or to 
cross it. If the available sight distance for an enteringor crossing vehicle is at least equal to the 
appropriate, stopping sight distance for the major road, then drivers have sufficient sight distance 
to anticipate 8J]d avoid collisions. However, in some cases, this may require a majoMoad vehicle 
to stop or slow to accommodate: the maneuver by a minor-read vehicle. To enhance traffic 
operations, intersection sight distances that exceed stopping sight distances are desirable along 
the major road. . 
Sight Triangles 
Specified areas alongintersection approach legs and across their included comers should be 
clear of obstmctions that might block a driver's view of potentially c()Dflieting vehicles. These 
specified areas are known Mclear sight triangles.The dimensionsofthe legs ofthe sight triang~es 
depend on the design speeds of the intersecting roadways and the type of traflic control used at 
the intersection. These dimensions are based on observed. driver behavior and are documented by 
..-ceo-time profiles and speed choices of drivers an intersection approaches (10). Two types of 
clear sight triangl~ are considered in intersection design, approach'sight triangles. and departure 
sight tri8il~es. . . 
Each quadrant of an intersection should eontain a triangular area free of obsb:uctions that 
might block an approaching drivers view of potentially cordlicting vehicles. The length of the 
legs of this: I;riangtdarirea, along both interseCting road~. should be sUch: that tbe drivers can 
see any potentially con.t1icting vehicles in 8uftic.:iem lime to slowor stop before Cbilidfug within 
the intersection. &hibit 9-S0Ashows typical clear sigbt1:i'ianglcs to the lefhnd to the right for a 
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Exhibit 9~50. Intersection Sigbt Triangles 
The vertex of the sight triangle on a minor-road approach (or an uncontrolled approach) 
represents the decision, point for the miner-road driver (see Exh.ibit 9~5PA).·Thisdeoisionpoinl~is 
the location at whiCh the minor-road driver should begin to b~to ~ Stop if another velrlcle:ii1 
present on an intersecting approach. The distance from the major road, along the minor road,is 
illustrated by the dimension "a" in Exhibit 9-S0A. 
The geometry of a clear sight triangle is such that wben the driver Ofa vehicle witholJt the 
right ofway sees a vehicle thathas the risht ofway on an intersecting approach, th~ driver of that 
pote1ltially ronflieting vehiclecan also see ~e ~vebicle. Dimension "b" ~s.: the length. 
of this leg of the s~_ttriang1e.. Thus, the provision.of:a clearsi.gbttri~le for vehicles witbou't 
the right-of-way also permits the drivers ofvehicles with the right-of-way to slow, SlOp, or avoid 
othervehicles, shouldit become necessary. 
AltOOugh desirable at higher volume intersections,approach sight triangles like those shown 
in Exhibit 9-50A are not needed for intersection approaches controlled by stop signs or traffic 
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the traffic control devices and not by the presence or absence of vehicles on the intersecting 
approaches. 
'- .' 
Departure Sight Triangles 
A second type ofclear sight triangle provides sight distance sufficient for a stopped driver on 
a minor-road approach to depart from the intersection and enter or cross the major road. 
Exhibit 9-S0B shows- typical departure sight triangles to the left and to the right ofthe location of 
a stopped vehicle on the minor road. Departure sight triangles should be'provided in each 
quad13Jlt ofeach intersection approach controlled by stop Of yield signs. Departure sight triangles 
should also be provided for some signalized intersection approaches (see Case D in the section on 
"Intersection Control"). 
The recommended dimensions of the clear sight triangle for desirable traffic operations 
where stopped vehicles enter or cross a major road are based 00 assumptions derived from field 
observations of driver gap-acceptance behavior (10). The provision of clear sight triangles like 
those shown in Exhibit 9-S0B also allows the drivers of vehicles on the major road to see any 
vehicles stopped on the minor-road approach and to be prepared to slow or stop, if necessary. 
identification of Sight Obstructions within Sight Triangles 
The profiles of the. intersecting roadways should be designed to provide the recommended 
sight distances for drivers on the intersection approaches. W1tbin a sight triangle, any object at a c, height above the elevation of the 8(lj~ent roadways thatwould obstruct-the drlver"s view should 
be .reJJ19Ved or lowered.' if practical. Such objects may. include buildings, parked vehicles, 
highway structures, roadside bardware, hedges, trees, bushes, unmowed grass, taU crops, walls. 
fences, and die terrain itself. Particular attention should be given tothe evaluation of clear !light 
triangles at interchange ramp/crossroad intersections where features such as bridge railings, piers, 
.~~..:: 
..',",. and abutmentsare potential sight obsuu~tion8. 
The determination of whether an object constitutes a sigbt obstruction should consider both 
the horizontal and vertical aligntnent of both intersecting roadways, as well as the height: and 
position of the object. In making this ~OB, it shoUld be assumedtltaHbe driver's eye is 
1080 nun [3.5 ftl above the roadway surface and that the object to be seen is l-080inm [3.5 ft] 
above the surface of tbeintersecting·road. 
This object height is based on a vehicle height of I 330 tum [4.35 ft], which represents the 
15th percentile of vehicle heights in the CUlTCnt passenger car population Jesg·.8,D. alloWance of 
250 mm [10 in]. Thisallowance reprt'i8entJI a uear~blium value fot the pottiOJi()fa passenger 
car height that needs to be visible for another driver'to iecogitize it as tbeobJe¢'11lcustof an 
object height equal to the driver eye height makes ~tlon sight cti8tati~ roci~ (i.e., If 
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Intersections 
Where the grade along an intersection approach exceeds 3 percent, the leg of the clear sightr· 
trill1lgle along that approach should be adjusted by multiplyingthe appropriate sight distance from 
'<,•... 
Exhibit 9-51 by the appropriateadjustment factor from Exhibit 9-53. 
If the sight distances given in Exhibit 9-51, as 'adjusted for grades, cannot be provided, 
consideration should be given to installing regulfitory speed signing to reduce speeds or installing 
stop signs on one or more approaches. 
No departure sight triangle like that shown in Exhibit 9-508 is needed at an uncontrolled 
intersectionbecause such intersections typically have very low traffic volumes, Ifa motorist finds 
it necessary to stop at an unconlm11ed intersection because ofthe presence of a conflicting vehicle 
on an intersecting approach. it is very WlJikeiy anottier potentially conflicti~ vehiole win be 
enceuntered 8$ the first vehicle departs the ittterilection. 
Case B-Intersectlons with St()p Control on the Minor Road 
Departure sight triangles for intersections with stop control on the minor road should be 
considered for three situations: 
Case BI-Left turns from the minor road;
 
Case B2-Right turns from the minor road; and
 
CaseB3-Crossing the major road from a minor-roadapproach.
 
Intersection sight distance criteria f-or stOP-CODt!9Ued intersections 8lC Iongcn- than stopping 
sight distance to ensure that the intersection operates smoothly. Minor-road vehicle operators can 
waltuntil theycan proceed safely without fQfcing a miljor-roadvehiCle to stop, 
Case 81--L4tft T"m from the Minor Road 
Departure sight triangles fur traffic approaching fi:Qm either the rightor ~: left, like those 
shown in Exhibit 9-50B. should be provided fQrleft turns. frotn the minor roaCl.OP..to the {DiVor 
road fur all stop-coatrelled approaches. The length of the leg.of tlIedcpAttute sigh(tmmgleaIong 
the major road in both directions is the recommended~onsight c:1ifltiin.cefor.'{Jase B1·. 
The vertex (decision point) ofthe departure sight triangooon the minor r-oad sOOWd be 4.4 m 
[l~:5 "~] from the edg~ ()f~~)tm.j~~,traYele4 Vf8-y. T1liB ~~ thetypj~ p~itjon. of the 
~if'--~noi-road driver's .eye when a vebiele is stoppecl relamtyciose·:tQ the aDajot' road. Field 
observations of vehiclestopping positions found: that, where necessVy, driYcrs.'wiU.8top with the 
front of their vehicle .2.() m [6.5 ftJ or tess ftom ,tJIe edge of the majoN.'o8d ~veled way. 
Measurements of passenger cars indicate that the ~: from the fumt of th~ ve.bicte to the 
driver's eye for the current U.S..passenger car popUiation is new:ly tlways24:m [8ft] or less 
(10). ~~ i~~,l~..i~. ~I!;..tt?.~~ .~..~~2!Qm.~.~JitJb9~jp-!.~ 
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""Intersections 
_. increase allows 3.0 m [10 ftJ from the edge of the major-road traveled way to the front of the 
E-'~toppe~ vehicle, ~rovi~~ a larger ~igbt triangle. The 1~ of the sight tri~gle along the minor 
- road (distance a In Exhibit 9~50B) 18 the sum of the distance from the major roadplus 1/2 lane 
width for vehicles approaching from the left. or 1-112 lane width for vehicles approaching from 
the right. 
Field observations of the gaps in major-road traffic actuallyaccepted by drivers turning onto 
thf:major road have shown that the values in Exhibit 9-54 provide sufficient time for the minor­
road vehicle to accelerate from a stop and complete 8 left turn w.ithout unduly interfering' with 
~jor-road traflic operations. The time gap acceptance t;ime does not v~ with approach speed 
on the major road. Studies have indicated that a constant valq.e of time gap, independent of' 
approach speed, can. be used 88 a baais for intersection sight distance determinations. 
Observations have also shown that major-road drivers will reduce their speed. to some extent 
when minor-road vehicles turn onto the ,major road. Where the time gap acceptance values in 
Exhibit 9-54 are used to determine the length of the leg of' !he departure sight triangle, most 
major-road drivers should not need to reduce speed to less than 70 percent of their initial speed: 
(10), 
The intersection sight distance in both directions should be equal to the distance traveled at 
the design speed of the major road during a period of time equal to the time gap. In·applying 
Exhibit 9-54. it can usually be assumed that the minor-roadvebicle is a passenger CaF; However, 
where substantial volumes of heavy vehi.clC$ enter tbeIilajor I'QlJd.. such as frotn ararilp terminal, 
the use of tabulated values for single-unit or combination t\1lCks should be considered. 
--=- Exhibit 9-54 includes appropriate adjustments to the gap times for the number of lanes OIl 
. the major road and for the approacbgrade of the minor road. The adjustment for the grade of theC 
miaor-road approach is needed o~y if the rear wheels of ~ -design vehicle woul~ be on an 
upgrade that exceeds 3 percent when the vehicle is at the stop line 'Of them:inrir-r~ apptQach. 
.'.:.»:~.~~. 
Tbe intersection ~ight distance along the major road (dimCJ18ion "b" in Exhibit 9-5QB) is 
determinedby: 
Metric US CiJBtom4rv 







= intersection sightd.lstance 
(length ofthe leg of· sight 
~ngle along the major 
road) (m) 
= design speedof major 
road (kmlh) 
::: time gap for minor road 
vehloJe to enterthemajor 
road (5) 
where; 
18D = Intersectitln sight di81ance 
(lengthof the legofSight 
tr1aogls. along Ulemajor 
ro,a,d), {ft} 
Vmajot ::: design speed of major 
road (mph} 
I, :; tlm~ gsp for mlnQuoad 
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A.A.S~eometric Design ojHighways andStreets 
Tiine gap (fg) (seconds)at design speed 
Design vehicle of major road 
Passenger car 7.5 
Single.-.unlt truck 9.5 
Combination truck 11.5 
~Qte:	 TIme gaps are tor a stopped vehicle to tum left onto a two-lane 
highwaywith no median and grades3 percentor less. The. table 
values require adJustr:n~ot as follows: 
Formultilarie h!iiJhwtWS: 
For left turns onto twcrwayhighwayswithmore tHan two lanes, 
add 0.5 secondsfor passengercars or 0.7 secondsfor truCks for 
each additionaHan8. from tht;t left, In excess of one. to be 
crossed by the fumingvehicle. 
Forminor roadapproach grades: 
If the approachgrade is an upgra(ie that exceeds 3 percent; add 
0.2 seconds for eadl. percent grade for left tums 
Exhibit 9-54. Time Gap for Case Hi-Left Tum (rom Stop 
For example, a passenger car turning left onto a two-lane major road should bepro~~·, 
sight distance equivalent to a time gap of 7.5 s in major-road traffic. If .the design speed Oftlil 
major road is 100 kmIh [60 mph]. this eorresponds to a sight distance of0.278(100)(7.5).:;;; 208",. 
or 210 m [1.47(60)(7.5) "" 661.5 or 665 ft], rounded for design. 
A passenger car turning left onto a four-lane undivided roadway will need to cross two ne:!t. 
lanes, rather than one, This increaSes.the recommended gap in major-road: traffic from 7.5~:'i~ 
8.0 s, The corresponding value.ofsight distance for this examplewould be. ~ m (706 ftllfiJ 
minor-road llppI'oach to SU(;h an imetSeCtio~:·js locaeed on 84 percent upgrade, then the tim.~:'; 
selected for intersectionsigb.tdistancedesign for left turns should be increaaedfrom Ito to 8.88 
equivalent to an increase of0.2 s (or each~tgrade. .... 
The design values for intersection sight distance for passenger cars are shown. 
Exhibit 9-55. Exhibit 9-56 includes design values. based on the time gaps for tbe design vebiCl: . 
included in~bit 9-54. 
No adjustment of the recommended sight distance values for the major-road grade 
generally needed because both the ~.8Bd mmor-roadvehicle wiIlbe on the samegrade w.· . 
departing from the intersection. However, if the minor-road design vehicle is a heavy truck. 
the intersectionis locatedm:ar a sagverticalcurve with grades over 3 percent, then IU!J adj 
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intersections--­
Metric US Customary 
Intersection sight Intersection sight 
StQpping distancefor Stopping dlsmncefor 
Design sight DalSS8fl(ler oars Design sight pasS$OO~ cars 
speed distance Calculated DesIgn speed distance CalCulated· Oeslgn 
(kmlhl (m) (m) . (mf . (mph) (ft} eft) un 
20 20 41.1 45 15 80 165.4 170 
30 35 62.6 65 20 115 220.5 225 























80 130 166.8 170 45 360 496.1 500 
90 1(;0 187.7 190 50 425 551.3 555 
100 185 208.5 210 55 495 606,4 610 
110 220 229.4 230 60 570 661.S Sii5 
120 250 250.2 255 65 645 716.6 720 
130 285 271.1 275 70 730 771.8 775 
75 820 826.9 830 
eo 910 86~.O 885 
Note: Intersection sight distance shown-Isfor a stopped pa~rcar totum,te.ontoa 
·two-la~ highway with no medianiilnd. grades· 3 ~~tor less. FOr othat Oondltionel. 
the timegap mtJstbe aCrjUSted and.required·slgfit distance recal¢ulatec!. 
ExhIbit 9-55. DesJgn Intenectl.on Sight Distanc:e-Case BI-Left TIu"n from Stop 
Sight distance design for left tuI'n$ at divided-highway intersections shouldconsiderrnul.tiple 
design vehjet~~1ind median .width. .If the .ru,Qign .vehiclcUaC:4l.to detenniti~.sjght di$tance for a 
divide4..Jd8hway'intepl.ection iii largert~.a P~~~:;J;~then.sightdlSf,a~iiH' left turns will 
need to be ~b~ fQi- thaf~tectedd~gp ~hicre and·fQ1,~Ief ~igir·veJij~~ as well. If the 
divided-higll\vay median is wide enough lo stwe the ~igiivehic1e with 8 :c1eanmce to the 
through lanes ()f approximately 1 m [3 tt] at b.Otbends· Qfthe ~ehicle, uo ~te:8nalysis for the 
departure sight triangle for li,f1: tums is needed on.tbe .nmw-Wad ilpproach fOr the· near roadway 
to the left. in most cases. the dep~ sight triangle for right ·turns (Cas~ 82) will provide 
sufficient sight di$tanee for a 118.ssenger ~ar to COO$S· th~ .near.roadway to rench the median. 
Possible exeepti.~ are addressed in the:disclJSsion of C8se1;J3. . 
If the design vehicle can be stored in the ~edian with adequate olearance to the through 
lanes, a departure. sight lriangle to the right for left. iums.should be provided. for that design. 
vehicle turning left UOll;l tl)e mediaQ roadway. Where the ~an:lsnOt,wide.enonghto.stoJre the 
design vehicl~ s .a.~ sight triangle should be proyided~ for·dlat4~ign ~91e. to turn left 
from the minor~road approaclt.. . . 
The median width should be CQnsidered in determining the number of lBDeS to be CCOS!led. 
The median width should be convertedto equivalentlanes. For example, a 1.2-m [24~ft] median 
should be considered as two additional lanes to be crossed in applying the multilane ~:hway 
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AASHTQ-Geometric Design ofHighways and Streets 
E- However. if the traffic signal is to be placed on two-way flashing operation (i.e., flashing yellow on the major-road approaches and flashing red OD the minor-road approaches) under off­
peak: or nighttime conditions, then the appropriatedeparture sight triangles for Case B, both to the 
left and to the right, should be provided for the. minor-roadapproaches. In.addition,.ifright turns 
on a red signal are to be ~tted from any approach, then the appropriate depsrtare si:~ht 
triangle to the left far Case B2 should be provided to accommodate right tome: ftom tbat 
approach. 
Case E-Intersectlons wIth AJI-Way S~op Control 
At intersections with all-way stop control, the first stopped vehicle on one approach should 
be visible to the drivers ofthe first stQpped vehicleson each of theother approaches. Thereare no 
other sight distance criteria applicable to in~ti~Ds.with:all-:waystopcontrol and, indeed, all­
way stop control may be the best option.at a limited number ofintersections ··Where sight distance 
for other control types oannot beattained. .... .. 
Case F-Left Turns from the Major Road 
All locations along a major highway from which vehicles are permitted to turn left across 
oppos4lg traffic. iIlcluding intersectkms and driveways, should have sufficient sight distance to 
accommodate the left-tum maneuver. Left-lUming drivers need sufficientsight distance to decide 
wben it is safeto tum left across the Jane(s) usedby opposingtlaffic. Sight distance design should 
be based on: a left·tmn by a stopped vehicle, since a vehicle'that turns leftwithontstoppingw(lwd 
need less sight distance-. The sigfu distance along the m.ajor road to accommQdate;left turns is the 
distance traversed at the design speed ofthetmYot~oa<l in the traveltinie· for the4e:sign vehicle 
given in Exhibit9..66. . . . 
Design vehicle 








Adjustment fQr mUflllane h~ways: 
For left-wrning vehicles that croSs more than one opposing 
~ne. add OJ,seconds for passenger·CarS andO.7set:onds for 
trucksfor eachaddifionallane to be crossed.' 
Exhibit 9.-66. Time Gap for Case F-Left TurDS from the Major R.,.d 
The table also contains appropriate adjustment factors for the number of major-road lanes to 
be crossed by the turning vebicle. The unadjusted time gap in Exhibit 9-66 for passengercars was 
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Design Stopping Pas$!I!getQ8fS 
speed sight Calculated Oe$lgn 
. Design Stopping . Passenaercars 
speed sight Calculated Design 
(krnlh) dJstance(m) lm) em) (mph) distance (ft) (tl) (ttl 
15 80 121.3 125 
30 35 45.9 50 
20 .20 30.6 35 
20 115 161.7 165 
40 50 61.2 65 25 155 202.1 205 
50 65 16..5 60 30 200 242.6 245 
60 85 91.7 95 35 250 283.'0 285 
70 105 107.0 110 40 305 323.4 325 
80 130 122.3 125 45 360 363.8 365 
90 160 137.6 140 50 425 404.3 405 
100 165 152.9 1$5 55 49.5 444.7 445 
110 220 168.2 170 eo 570 485.1 490 
120 250 183~5 185 65 645 525.5 530 
130 285 198.8 200 70 730 566.0· 510 
15 820 606A 610 
80 910 646J~ 6.50 
Note: Intersecllon $Ightdistanceshown,ls for a passenger car making a left tum·froman 
undivided highway. Forother conditions and designvehicles, the time gap shOUld be 
ae/justed and the sight distance ~lculated. 
Exhibit 9..fJ7. Intersectfop- SightDistanee-Case F-Left Turn from Major Road 
c, If stoppingsight distance has been providedCQntinuously along the major road and if sight 
distance (Mease B(stop control] or Case C (yie1dco~l) bas. been provided.Toreach minor­
road approacli, sight distance will generally: be adequate. fur'left turns fmm the major mad. 
Therefore, no separatecheck of sightdistagcefor ease Fmay be needed. . 
However, at three-leg intersec!ioD8or driveways located on Qr pear a horizontal curve or 
crest vertical curve on ·the major.~ th~availability of adequate sight di$_e for left turns 
from the major road should bechecked; lD..addition,the aWiiap~lityofsi:ghtdistance for left turns 
from divided highways should' be checked ~uSe: oftlu~ Possibility ofsight·'obstructions in the
dian.' . . . . , 
At four..leg intersections on divi~ .big:hways•.o~~g vebicles~ left can block a 
driver'sviewofoncomi!Jg ~c.&hibit9"98;  later in tld$chapter, illustrates 
intersection de8i~·tbatcan be used to offiet. ~ Opposhlg;~ej£~lutn ~ and proride left-twrning 
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Interstate 84 Traffic Analysis, Orchard Interchange /0 Gowen Interchange 
April 2007 Update 
will be performed for the selected alternatives in order to develop recommendations for signal 
timing plans.. 
Orchard Interchange: 
The 2035 capacity analysis showed that both the westbound and eastbound off ramp 
intersections would operate at a LOS F in both the AM and the PM peak hours using the 
interchange geometry (Figure 5) as it currently exists. This expanded interchange configuration 
(basic design) is described below. The capacity analysis for each alternative analyzed for the 
Orchard Interchange is included in Table 3. 
Interchange Configuration used in COMPASS Model (Basic Design):
 
The interchange configuration used in the COMPASS model is identified as the basic design.
 
This basic design was developed based on the original planning study for this corridor and the
 
traffic numbers forecast for Year 2025 conditions in the 2030 Regional Transportation Plan.
 
The basic design for the Orchard Interchange used in this analysis included the following:
 
o Two-lane off ramps, 
o Single lane on ramps, 
o Duallefl: tum lanes on all approaches, and 
o Two through lanes for each travel direction on the arterial, 
The 2035 capacity analysis using the basic design geometry showed that both the westbound and 
eastbound off ramp intersections would operate at a LOS E or F in the peak hours. This design 
would not provide an acceptable operating condition. 
(	 Alternative I: Expand Conventional Diamond Interchange (Six Through Lanes on Orchard) ­
The (see Figure 6), expansion of the existing diamond interchange, included three through lanes 
on Orchard plus dual left- and right-tum lanes on all approaches. This alternative provides 
additional capacity through an increase of two through lanes to the arterial roadway. Capacity 
analysis indicates that this enhancement improved conditions to produce a LOS D or better on 
the ramp terminal intersections with Orchard Street. This design would provide an acceptable 
operating condition. 
Vista Interchange: 
The 2035 capacity analysis usiag, the.. i:ate£clLB.nge., geometry as it currently exists (Figure 71 
showed that both the westbound and eastbound off ramp intersections weuldop,~rateai.aLOS.' 
in both the AM and, the PM peak.hours, An expanded interchange configuration (basic design) 
was used in the COMPASS model in an attempt to provide the capacity necessary for the Year 
2035. This expanded interchange configuration is described below, as is the additional 
alternative of a single point urban interchange (SPUl). This design would provide an acceptable 
operating condition. The capacity analysis for each alternative analyzed for Vista Interchange is 
included in Table 4. 
Interchange Configuration used in COMPASS Model (Basic Design): 
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Interstate 84 Traffic Analysis, Orchard Interchange to Gowen Interchange 
April 2007 Update 
CONCLUSION 
The following conclusions have been developed from this traffic analysis. 
•	 A minimum four-lane roadway in each direction (eight total travel lanes) is needed 
to accommodate the anticipated traffic volumes (Year 2035) on 1-84 mainJine west of 
the Broadway interchange. 
•	 AuxiJial'y lanes are needed between the Orchard and Vista interchanges to 
accommodate the ramp merges and diverges, 
•	 Auxiliary lanes are needed between the Vista and Broadway interchanges to 
accommodate the ramp merges and diverges, 
•	 A minimum three-lane roadway (6 lanes total for both directions) is needed to 
accommodate the anticipated traffic volumes (Year' 2035) on 1-84 between 
Broadway Avenue and the Gowen Road interchange. 
•	 A minimum two-lane roadway (4 lanes total for both directions) is needed to 
accommodate the anticipated traffic volumes (Year 2035) on 1-84 east of the Gowen 
Road interchange. 
......~ • The ~OMPASS plannins m<?del indicates that any additional t mainline tz!!1~'el.lanes ~I/, .... 
_ attractadditionaJtr~£ •. The additional freeway traffic would be attracted from the 
nearby arterial roadway network. That additional traffic will result in similar levels ofI­
84 congestion as is forecast for the basic, ten-lane roadway design. Additional analysis 
will be needed to determine if any arterial system improvements could mitigate the traffic 
demands on Interstate 84. 
•	 Preliminary analysis has determined the potential demand and benefit for 
car'pool/vanpool/buspoollanes on 1-84. 
•	 The most congested conditions occur in the PM peak hour on the westbound 1-84 
mainline between Broadway and Orchard. 
•	 The existing Orchard Street, Vista Avenue, Broadway Avenue and Gowen Roa~ 
. interchanges.are not adequate to meet the anticipated travel demands unden 
ferecast Y'ear'203'5't:oirdftfons:; 
•	 The Orchard Interchange can be expanded to meet the anticipated travel demand under 
Year 2035 conditions. A conventional diamond interchange will be adequate. However, 
Orchard Street will require dual left tum lanes on all approaches and three arterial travel 
lanes for each direction within the interchange area. 
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Interstate 84 Traffic Analysis, Orchard Interchange (0 Gowen Interchange 
April 2007 Update 
• The forecast traffic volumes for the 2035 Planning Year indicate that the Vista Avenue 
-interchange can be expanded to meet the anticipated. travel demands. At a minimum, 
Vista Avenue will require dual left turn lanes on all approaches and two arterial travel 
lanes for each direction within the interchange area. The diamond configuration or the 
SPUI are both viable alternatives. 
• The forecast traffic volumes for the 2035 Planning Year indicate that the Broadway 
Avenue interchange can be expanded to meet the anticipated travel demands. At a 
minimum, Broadway Avenue will require dual left tum lanes on all approaches and two 
arterial travel lanes for each direction within the interchange area. The diamond 
configuration or the SPUI are both viable alternatives. 
• The Gowen Road Interchange can be expanded to meet the anticipated travel demand 
under Year 2035 conditions. A conventional diamond design will be adequate. Gowen 
Road will require dual left turn lanes on all approaches, two arterial travel lanes for each 
direction within the interchange area, and the installation ofa signal at the westbound off 
ramp. There could be some operational improvement realized through the construction 
of a loop ramp from eastbound 1-84 to eastbound Gowen Road. The loop ramp is not 
required based on the forecast traffic volumes. 
• The Eisenman Road Interchange does not require any improvements, other than signal 
installations at the westbound and eastbound off ramps, to meet the anticipated travel 
demand under Year 2035 conditions. 
C· 
Page 20 
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Table 4. Vista Intersection Capacity Analysis 
Existing Geometry 
Vista s 1-84WB Off Ramp Signal 
Vista & 1-84EB Off Ramp Signal 
Basic Design 
Vista & 1-84WB Off Ramp Signal 
Vista & 1-84EB Off Ramp Signal 
Alternative 1: With Additional Lanes 
Vista & 1-84WB Off Ramp Signal 
Vista & 1-84EB Off Ramp Signal 
Alternative 2: Diamond With Southeast Loop Ramp 
Vista & 1-84weOff Ramp Signal 
Vista & 1-84EB Off Ramp Signal 
Alternative 3: Single Point Urban Interchange 
Vista & 1-84WB Off Ramp Signal 
Vista & 1-84EB Off Ramp SIgnal 
112.0 F 38.7 d 
71.0 E 50.7 0 
30.3 C 31.3 C 
21.6 C 21.1 C 
28.4 C 29.6 C 
19.1 C 18.7 C 
28.4 C 29.6 C 
17.4 C 22.3 C 
38.7 0 39.1 0 
38.7 0 39.1 0 
Calculations for the volume/capacity ratios indicated that several intersections need more lanes 
than used in the model in order to meet the desired LOS. Several ramps and intersections would 
operate at LOS F in 2035 based on the model projections. In addition, several intersections are 
over capacity using the COMPASS model configuration. 
Page 12 
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1-84 Orchard Street to Gowen Road 
,_ .. 
Vista AvenueInterchange - Eight Points Access Report 
Traffic Analvsis-Identify transportation needs on local and regional arterial syst~rn 
The existing Vista Avenue interchange has the following features: 
•	 Vista Avenue is an overpass oftbe 1-84 mainline. 
•	 Two travel lanes for each direction on the Vista Avenue arterial. 
•	 Single left tum lanes for the movements from (northbound and southbound) Vista Avenue to the 
freeway on-ramps. 
•	 Single lane on-ramps. There are no free-running, right-turn lanes to either on-ramp. 
•	 Single lane off-ramps. There is a single left-tum lane for the westbound off-ramp to Vista 
Avenue. There are dual left-tum lanes for the eastbound off-ramp to Vista Avenue. 
•	 Signalized intersections at both ramp terminals. 
Local Arterial System 
Existing deficiencies - The existing Vista Avenue roadway is a five-lane facility (i.e. four travel lanes 
plus a center tum lane). The 2006 average daily traffic (ADT) volume is approximately 23,000 vehicles. 
This segment of Vista Avenue is classified as a principal arterial. The planning threshold for a five-lane 
j"",principal arterial (Level of Service E) is 37,000 ADT. 'The existing arterial roadway operates at an "under / . 
capacity" condition. .. ;\	 . ~ i 
( 
Arterial traffic volumes are forecast to be 34,000 ADT for the design year (Year 2035). A four-lane \ 
roadway (plus left tum lanes) will provide a planning threshold of 37,000 ADT at LOS E:.12.he existin~ G.' \r: 
r .{?::~~%ad~:) f:i11lf:~~r::.~dr:'~:er::~iJ~6~~~i~fo;§e~::n~~e.s (six travel lanes plus· ') 
~ 
Regional Arterial System 
Much of the regional arterial system is adequate for the existing traffic volumes. Orchard Street, Vista 
Avenue and Broadway Avenue are all four-lane roadways and exhibit ADT traffic volumes between 
23,000 and 35,000. Currently, none ofthese roadways operate at an over-capacity condition. 
Gowen Road has only three lanes (one lane westbound and two-lanes eastbound) within the interchange 
area The ADT volume is 19,000. The arterial operates at a near capacity condition. Eisenman Road 
accommodates only very small traffic numbers. 
There are several design year (Year 2035) deficiencies within regional arterial system (Figure 4). 
Orchard Street, Vista Avenue and Broadway Avenue all exhibit ADT traffic volume forecasts between 
34,000 and 49,000. All of these roadways will operate at a near or over-capacity condition with their !current five-lane configurations. Each of these three interchanges may require widening to six lanes to 
meet the future traffic demands. 
Gowen Road has a Year 2035 traffic forecast of25,000 ADT. Gowen Road will require widening to five 
lanes to meet the capacity planning threshold. The Eisenman Road interchange will not require 
improvements. 
Washington Group International Eigbt Points Access Report April 2007 
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1-84 Orchard Street to Gowen Road 
Vista Avenue Interchange - Eight Points Access Report
-----------------------------------'-----.-- ­
'­
Traffic Capability ofthe Existing Vtsta.lruerchange 
The capacity of the existing Vista Avenue interchange vanes by location (see Figure 2)_ The two ramp 
terminal intersections with Vista Avenue provide an excellent Level of Service (LOS) of C or better ! 
during the two peak hour periods.	 
f 
'". J .... 
Vista Avenue Interchange 
Existinl! Level ofService (LOS) 
Location 
AM Peak Hour 
Traffic Volume 
PM Peak Hour 
Tram~ Volume 
LOSEEB 1-84 Mainline LOSE 
W'B I-1I4 Mainline LOSD LOSF 
EBOlfRamp LOSE LOSE 
EB OnRtunp LOse Lose 
WBOffRmnp LOSB LOSD 
1---
WBOnRiunp - Lose LOSF 
WB Ramp Terminal LOSB LOSB 
EB RampTerminal LOSe Lose 
-: 
\ The 1-84 mainline and.ramps are forecastto..o.puate.at.LOS E or F during the peak hours using thl: 
,,' .~, J,	 existing geometry. Although. none.oftlie ramp volumes are over ll,!lOO ADT, die co~n.Qfthp 
mainline volumes...aa.d..5aR1op.~llII\es.~the._s.i.ngJe.1mJe.~ities.at.the_ merge/diverse points.llis 
results in LOS values of E and F. Widening the 1-84 mainline would improve the operating level of 
service. 
Accident Analysis 
An analysis was conducted of the accident history for the mainline segments and Vista Avenue 
Interchange. The results are as follows: 
•	 Fifty reported crashes occurred on the eastbound segment between Orchard. Street and Vista 
Avenue along eastbound 1-84 in the five-year time period of 19981hrough 2002. Completion of 
the safety evaluation form indicated that the accident rate is 0.50 ACCfMV compared to the base 
rate of 0.62 ACC/MV. However, the number ofInjwy + Fatality accidents is significantly high. 
The safety index is 0.836, and the annual safety benefit is $94,374. 
•	 Twenty-two reported crashes occurred at the urban intersection ofeastbound 1-84 (ramps) and 
Vista Avenue in the five-year time period of 1998 through 2002. Completion of the safety 
evaluation form indicated that the accident rate is 0.42 ACCfMV compared to the base rate of 
9.43 ACCfMV. Ibis evaluation identifies that this section of1-84 is as safe or safer than the 
average road within this classification in the State of Idaho. Any additional reduction ofthe 
accident rate due to improvements cannot be determined because it is already less than the base 
rate. 
•	 Twenty-three reported crashes occurred on the eastbound segment between Vista Avenue and 
Broadway Avenue along eastbound 1-84 in the five-year time period of 1998 through 2002. 
Completion of the safety evaluation form indicated that the accident rate is 0.40 ACCfMV 
Washington Group International Eight Points Access Report April 2007 
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1-84 Orchard Street to Gowen Road 
Vista AvenueInterchange - Eight Points AccessReport 
f~--- 4. Policyt2:.Alternatives·to a-New-InterebangeHave Been Considered 
Alternatives Development 
_. No-Build Altemative Development .
'i."•...-"". . . 
The no-build project alternative does not provide either adequate capacity or travel safety under the 
forecast Year 2035: conditions, Both ramp terminals (Figure 4) are expected to operate at Level of 
Service (LOS} F dusing the p.m. ped. houE:. An LOS' of E is minimally acceptable according to the 
Regional Transportation Plan, The target LOS for this project is D. The safety evaluation showed.that 
severalsegments have accident histories above the. base accident.rate; Travel safety wiIIimprove with the­
proposed project. 
Build Alternative Development 
Ten design alternatives were originally proposed for the Vista Avenue Interchange Area. The ten design 
alternatives are discussed in more detail in the following paragraphs, 
Alternative 1 (Exhibit 3) involves maintaining all the existing alignments but providing roadway and 
ramp widening where additional capacity is needed. This alternative involves removal of the existing 
bridge structure, construction ofa new bridge structure in the same location, and the reconstruction of the 
existing ramps to increase capacity and meet current design standards. The existing bridge structure will 
be replaced in stages during construction, maintaining two arterial traffic lanes of traffic during the 
construction period. The ramps could remain mostly open during some stages of construction but 
temporary ramps will be required. A portion of Wright Street is affected by the new ramp location. 
Alternative IA (Exhibit 4) is very similar to Vista Avenue Alternative I but a decrease-d separation 
between the ramp terminals is proposed to minimize the right-of-way requirements. This alternative still 
involves the removal of the existing bridge structure, includes the construction of a new bridge structure 
in the same location, and widens existing ramps to increase capacity. The only variation from Vista 
Avenue Alternative I is that the ramp separation distance has been decreased from 650-ft to 500-ft. 
Wright Street is not affected by the revised ramp locations. 
Alternative 2 (Exhibit 5) has the same genera/lane configuration as the Vista Avenue Alternatives I and 
lA but adds a loop ramp in the southeast quadrant to facilitate traffic from eastbound 1-84 to northbound 
Vista Avenue. Vista Avenue Alternatives 1 and lA do not provide adequate capacity at the eastbound 
ramp terminal, This loop ramp elevates the eastbound ramp terminal to LOS D for the p.m, peak hour. 
This alternative still includes the construction of a new bridge structure in a new location and widens 
existing tamps to increase capacity. The additional loop ramp increases the existing ramp separation. 
Conversely, it decreases the distance to the Wright Street/Airport Way intersection to only 250-feet. The 
additional right-of-way necessary for the loop ramp affects the Wright Street alignment and the 
businesses in the southeast quadrant of the interchange. 
Alternative 3 (Exhibit 6) has the same general lane characteristics as Vista Avenue Alternative 2 but adds 
a loop romp in the northwest quadrant (instead of the loop ramp in the southeast quadrant) to facilitate 
traffic from westbound 1-84 to the Boise Airport. Vista Avenue Alternatives I and IA did not provide 
adequate capacity at the westbound ramp terminal. This loop ramp elevates the westbound ramp terminal 
to LOS C for the p.m. peak hour. This alternative still includes the construction of a new bridge structure 
in a new location and widens existing ramps to increase capacity. The additional loop ramp increases the 
existing ramp separation. It also decreases the distance to the Elder Street/Sunrise Rim Road intersection. 
Washington Group International Eigbt Points Aecess Report April 2007 
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1-84 Orchard Street 10 Gowen Road 
Visla Avenue Interchange - Eight Points Access Report 
10. Policy 8: Request Considers Planning and Environmental Constraints 
TIle 1-84 Orchard Street to Gowen Road Corridor Study, which includes the reconstruction of the Orchard 
Street, Vista Avenue, Broadway Avenue, and Gowen Road interchanges, is being developed in 
accordance with the guidelines of the National Environmental Policy Act (NEPA). An environmental 
scan for the entire 1-84 corridor from the Orchard Street interchange to beyond the Gowen Road 
interchange was prepared assessing the potential for environmental constraints for the entire project. 
Currently, an Environmental Assessment is being prepared for the entire project. Following is a summary 
of impacts that will be addressed in the environmental documentation for the project that pertain to the 
interchange locations: 
•	 The interchange alternatives could increase the rate. ofdevelopment ofvacant areas, but w<?uld~ 
not have a signifieanj effect on existil1&.~.it.!!..~,-__ 
•	 Adverse impacts to community and regional cohesion and growth are not anticipated. The 
proposed Vista Avenue Interchange would displace one home. However, this project would not 
be considered to have a disproportionate impact per Environmental Justice Executive Order. 
•	 There are several neighborhoods located near the proposed project, including homes that are 
located predominantly on the north side ofI-84 from Orchard Street to Broadway Avenue, These 
areas will experience increased noise levels based upon the increased number ofpassing vehicles. 
The anticipated noise levels will substantially exceed the FHWA Noise Abatement Criteria of 67 
dBA. Noise mitigation measures, where reasonable and feasible, will be included in the project. 
•	 Adverse impacts on air quality from CO emissions are not expected. 
•	 There are no known displacements or adverse impacts to cultural resources. 
•	 The revised Vista interchange would not have an adverse impact to wetlands. 
•	 The proposed project would have no effect on fedemlly listed threatened or endangered species. 
•	 The project is consistent with Destination 2030 Limited Plan Update (COMPASS, 20(4), 
Communities in Motion (COMPASS, 2006), Ada County Transportation Improvement Plans 
(T.I.P.), Boise City Comprehensive Plan, Ada County Comprehensive Plan, and the I!oise 
Aimort Master Plan. 
The environmental analyses ofexisting site conditions and impacts caused by the various interchange 
configuration layouts is on-going, and win beevaluated in the environmental documentation for this 
project. 
Washing/on Group International Eigbt Points Acct:ss Report April 2007 
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(-- Avenue the number of lanes increased to three, and maintains the existing two lanes east 
of Gowen Road. Lanes were added and subtracted within the project limits in order to 
provide a balanced interstate lane configuration. 
Section Level of Service (2006) Level of Service (2035) 
__________________________ (Existing Geclmetry) 
Mainline 
Eastbound Cole to Vista Avenue F 
Eastbound Cole to Vista Avenue F 
Eastbound Vista Avenue to Broadway Avenue F 
Westbound Broadway Avenue to Vista Avenue F 
Westbound Vista Avenue to Cole F 
All other segments N/l\. 
Ramps 
1-84/0rchard Street on and off ramps LOS F (PM)	 8 for on and F for off 
B for wb, on, F for all
1-84NistaAvenue on and off ramps	 LOS F(PM) others 
Eastbound J-B4/Broadway Avenue off ramp LOS 0 (AMIPM)	 F 
Westbound 1-84/Broadway Avenue on ramp LOS F (PM)	 F
( All other ramps	 LOS C (AM/PM) N/A 
Intersections 
Gowen Road and 1-84westbound on and off 
ramp intersections 
LOS F (AM/PM) F tor on and 8 for off 
Broadway Avenue and 1-84eastbound on and 
off ramointersections 
LOS 0 (PM) A for on and F for off 
All other interchange intersections LOS C or better AM/PM) 
With those improvements in place, the year 2035 capacity analysis was conducted using 
AM and PM peak hour predictions for the mainline, weaving sectiions, and ramps. The 
LOS of the ramp is based on the capacity at the connection point Ibetween 1-84 and the 
individual ramp. 
The following conclusions were developed based on the 2035 travel demand model and 
capacity results: 
•	 A minimum five-lane roadway (10 lanes total for both directions) would be needed to 
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1-84Orchard Street to Gowen Road 
Vista Avenue Interchange - Eight Points Access Report 
1. Summary 
The Interstate 84 project area, shown ill Exhibit 1. consists of 9.2 miles (Milepost 50.7 to 59.9) of the
 
Interstate 84 (1-84) Corridor in Ada County, Idaho. The existing four-lane freeway segment includes five
 
grade-separated interchanges at Orchard Street, Vista Avenue, Broadway Avenue, Gowen Road and
 
Eisenman Road. The purpose ofthis report is to establish the need for the overall project and to identify
 
the specific potential improvements needed for the Vista Avenue Interchange (MP 53.48).
 
Improvements to the mainline segment of1-84 are needed due to: inadequate capacity to support forecast
 
transportation demand, aged roadway and bridge infrastructure and deficient pavement that is
 .i 
approaching the end of its.useful life. Mainline improvemems would rerieve current .andprojl~cted.traffic. I' 
congestion and update inftastructure to currentaeSlgll standardS. l"he VIsta Avenue structure requires 
'- repTi.cemerit to WIden the I-M Jriaiiilme.	 . --"--"--'-- .--.----------.-.----... ­
The proposed Vista Avenue project involves replacing. the existing diamond configuration with a single
 
I!oint urban interchange (SPUI). 'TIiis alternative includes ramp widening where ad"ditiona:k capacjty is
 
needed. The adjacent signalized internectIon wtfh Airport""W"'ay/Wnght Street (south} ts not aFfected by the
 
revised ramp locations. The adjacent signalized intersection with Elder Street/Sunrise Rim Road (north)
 
. is not affected by the revised remp- locations. The proposedinterchange design increases the separation 
. between these two intersections. The increased separation between the interchange ramps and the two 
ad:acent si alized intersections will Un-rovetiiffi&'opemttons in:"ifie aiea:---·-··-·------·-·---··-·-··--···-··-··· __~_. __8!!_ __. '_ '_"._._._ _._. ~.__._.. ._ .. _.., _. __ '.' __. __ 
.~:~g~=::=~::~=::n;;;::co:~~e:::::;~:~t~iUlr~~~t.:;~r~~p~i~Y..r;~- ... 'S C. 
.me~_~n~ design standards. The existing bridge structure will be replaced in stages duringconstruction, maintaining two arterial tmffic lanes of traffic during the construction period. The ramps 
could remain mostly open during some stages of construction. Temporary ramps will be required, The 
key findings of the Corridor Study are: 
•	 This project involves a replacement to an existing interchange. 
•	 The existing freeway and interchange cannot provide adequate access nor can be updated to meet 
the design year traffic demands. 
•	 The replacement interchange meets the design year traffic demands, relieves anticipated traffic
 
congestion and improves travel safety on both 1-84 and the arterial roadways,
 
•	 All reasonable alternatives and their impacts have been reviewed and considered. 
•	 The replacement interchange at Vista Avenue is consistent with local regional and statewide
 
transportation plans, The proposed interchange replacement is consistent with the Master Plan
 
for the 1-84 Corridor.
 




•	 The replacement interchange supports local area development. 
•	 An environmental scan of the study area bas identified that there are no significant environmental
 
constraints the implementation ofthis project.
 
The format ofthis report follows the standard criteria for an 8-Points Access Study. 
Washington Group International Eight Points ACCe81f Report April 2007 
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500.00Design Manual Guidelines And Standards 
636.06Safe Speed for HorIzontal Curves. The figures and tables in Chapter 3- oftheG-- AASHTOPolicy ofGeometricDesign provide a convenientreference for determining 
the safe speedwithout doing the calculations when the degree ofcurve/radius and 
superelevation are known. If design speed and maximumallowable superelevationare 
established, the maximum allowable degreeof curve/radius may be determined from the 
Safe SpeedGraphs. 
The advisory safe speed of horizontal curvescan be determinedby the following formula 
as shownon the Green Book page 146. 
emax 
v 
Rminx 15 ( + fmax) 
100 
Where: 
V = Advisory safe speed of curve in mph 
fmax Allowable side friction factor 
emax Superelevation in % 
Rmin Minimum radius 
The allowable side friction factors for rural highways and high speed urban streets are 
shown in Exhibit 3-13, page 141 in the GreenBook. For low speed urban streets, the 
allowableside friction factors are shown inExhibit3-10 & 3-11. 
540.00 - ACCESS CONTROL 
The controlofhighway access shall be considered on all new highway improvements. 
Access ControlType V shall be providedand maintainedon the Interstate: Highway 
System and other designated high priorityprimaryhighways. Access ControlType I - IV 
shall be consideredfor other highway improvements. The general requirements and 
guidelines for partial control ofaccess are defined in Administrative policy A-12-01, 
State HighwayAccess Control. 
Where a highway connects to a facility with full control of access 'viaan interchange, the 
full control ofaccess shall be extended each directionoutside the ramp terminals as 
outlined in 
Figure 5-6. Ifeconomicconsiderationsor physical limitations require that a public road 
or an approach be located closer than 300 feet, appropriate analysis and justification shall 
be preparedfor Roadway Design approval. When W?celeratjon 0tdexeleration lanes are _ 
_ ..,provi~q Q.!l ths: tnt~t9.l]m~£~en t1}~fuJLCQJltto! of acc~~Jiu:!i!sshall: be_._~" 
.."J'arried..l.QQ mGt b;mw1 tbs gtraJw su:.JQQ ~b~!(;hichexer is wta~~;. 
545.00 - HIGHWAY LOCATION RELATING-TO PROPERTY OWNER LINES 
Wherethe new location ofa highway is alongproperty lines;the most desirableoption is 
to take right-of-way from both properties rather than to lie to one side and take from one 
HIB06725 001399
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Technical Memorandum #2: Traffic Analysis ED 
Stanley COIl5UItirIts..c.	 1-84, Vista Ave Interchange 
Technical Memorandum #2 
TO:	 Heidi Carter. P.E., CIP DATE: Apri11.4, 2008 
Jay Gould, P .E., CIP 
FROM;	 Bob Jacobs, P.E. 
Gary Funkhouser; P.E.. 
Chhang Ream, P.E. 
PROJECT:	 1-&4, Vista Avenue Interchange 
Pt~ject1{o.AOO9(818) 
Key 1{o. 098 I8 
SU BJECT:	 TrafficAnalysis 
INTRODUCTION 
The ptnpose of this Technical Memorandum #2 is to summarize the capacity analysis for the 
intersections and ramp-freeway junctions within the limits ofthe 1-84, Vista Avenue Interchange 
project The operation ofthe following intersections and lamp-freewayjunctions were evalu.ated under 
the design year 2035 AM peak hour and PM peak. hom' traffic conditions: 
• Vista Avenue and Wright Street!Airport Way intersection 
• Intersection ofthe Single Point Urban InterchangelI-84 Ramps (SPUI) 
• Vista Avenue and Elder Street/Sunrise Rim intersection 
• Eastbound off-ramp diverge junction (Ramp A-B) 
• Eastbound on-ramp merge junction (RampB-C) 
• Westbound off-ramp divergejunction (Ramp c-D) 
• Westbound on-ramp merge junction (Ramp D-A) 
The results from the capacity analysis will ~vide geometric data for the design of'the intersection lane 
configuration within the 1-84, Vista Avenue :(nterchange project limits 
2035 TRAFFIC PROJECTION 
2035 traffic projection for the 1-84, Vista Avenue Interchange was summarized in Technical 
Memorandum #1 dated February 26,2008. Commercial vehicle data was not available at the time. We 
have conducted vehicle classification counts in February 2008 on Vista Avenue and the westbound on­
ramp, which currently has the highest ADT. Vehicle classification counts are included in the 
attachment. Commercial vehicle data on the 1-84 mainline was taken from the American Geotechnics 
memo. Table 1 summarizes the current commercial vehicle data, which is also used in the design year 
2035 capacity analysis. 
411312008 
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~ I echnicalMemorandum#2: I raffle Analysis (-- StanlllyCorIuJItants... 1-84, Vista Ave Interchange 
The intersections ofWright Street, the SPIlL and Elder Street on Vista Avenue were: analyzed as a 
coordinated signal system with ] 20-second cycle length in Synchro. The peak hour factor (PHF') was 
assumed 0.90 for all intersections. A 3.5-second yellow interval and 1.5-second clearance interval were 
used for the Wright Street and Elder Street intersections. For the SPill intersection. the yellow and 
clearance intervals were based on a 35 mph speed for through movements on Vista Avenue and 25 mph 
speed for all left-tum movements following the lYE recommended practices, Based on the preliminary 
intersection layout, a 3.S-second yellow interval was used for the through movements and 3.O-second 
yellow interval for all left-turns. A1; for the clearance intervals, 5.5 seconds all roo was used, for the 
through movements, 7.5 seconds all red for left-turnson Vista Avenue, and 6.0 seconds all red for left­
tutus flam the ramps. Pedestrian and bicycle were also considered in the intersection capacity analysis 
Pedestrian crossings were assumed 011 all approaches at the Elder Street and Wright Street intersections 
on Vista Avenue. At the SPUI intersection, pedestrian crossings were assumed on the lamp approaches 
only and crossings on Vista Avenue are prohibited.. Table 4 represents a summary ofthe intersection 
performance under 2035 peak bow' traffic conditions. Detailed intersection capacity worksheets are 
included in the attachment. 
Table 4 - Jntersecnon LOS Summary under 2035 Peak Hour Trame Conditions 




Interse etlon (sJveh) L.OS (s1veh) LOS
 
VIsta Ave & Elder St 79.0 E 50.0 D
 
SPUI 31.6 C 42.. 3 D
 
Vista Ave & Wrigh1S1 51.7 D 44.5 o
 
Vista Avenue and Elder Street/Sunrise Rim Intersection 
The Vista Avenue and Elder Street/Sunrise Rim intersection was analyzed with protected left-tum 
phases on Vista Avenue and permitted left-turn phases on Elder Street and Sunrise Rim, The 
intersection is projected to operate at LOS E during AM peak hour and LOS D during PM peak hour 
under 2035 traffic condition. Based on the 2035 traffic projections, the northbound approach on Vista 
Avenue will need dual-left turn lanes.. However, this improvement is not included in the preliminary 
concept design ofthe 1-84, Vista Avenue Interchange project. With. a. single left-tum lane, the queue 
length on the northbound approach should be managed through signal coerdinaticn/tirning and storage 
length to prevent spill back and interfering with the SPUI intersection. The segment ofVista Avenue 
between Elder Street and the SPUI intersection is approximately 640 feet long, Thelengths of the left­
tum lane on the northbound approach at Elder Street/Sunrise Rim intersection and on the southbound 
approach at the SPill intersection should be balanced 10 best accommodate the potential queues, Based 
on projected queue lengths and traffic simulation observations, the left-tum lane on the northbound 
approach at Elder Street should be 2/3 ofthe available length (420') ofthe segment and the left-tum 
lanes on the southbound approach at the spur intersection should be 11.3 of the available length (220') 
ofthe segment. No capacity improvements are planned on the southbound, eastbound, or westbound 
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TechnicalMemorandum#1: Traffic. Projection 
1-84, Vista Ave Interchanget··· Table 2 - Revised ADT Forecasts and Comparison 
1-84 Mainline Segment or COMPASS Estimated COMPASS Estimated COMPASS Estimated 
Ramp ADT ADT ADT ADT ADT ADT 
EB Orchard to Vista "71,000 82,400 71900 83400 +900 +1000 
Vista EB Off Ramp 9,200 10,700 11,000 12,800 +1,HOO +2,100 
Vista EB On Ram 8,000 9300 8600 10000 +600 +700 
EB Vista to Broadway 69;700 BO,900 69,500 80,700 -200 -200 
WB Broadwa to Vista 68600 79600 68 900 80000 +300 +400 
Vista weOff Ramp 6,400 7,400 6,700 7,800 +300 +400 
Visla we On Ramp 5,500 6,400 9,100 10,600 +3,1300 +4,200 
WB VIsta to Orchard 67,800 78,700 71300 82,700 +3500 +4,000 
VistaAv6 
North of ElderSt 32,800 38,100 
South of Elder St 35,500 .'~ 41' 200' . , 
South of WB Ramps 24,400 28,300 
North of EB Ramps 14,400 16,700 
North of Wright St 19,300 22,400 
South of Wri ht St 12,800 14900 
Elde r Street w/o Visla Ave 9.90Q.. 9,900 
Wright St 
West of Vista Ave 7,400 8,600 
East ofVistaAve 9,300 9,300 
(
'....	 The 2035 peak hour traffic was estimated from the revised 2035 ADT forecasts based upon the same 
peak hour traffic to daily traffic ratios as presented in Table 1 for the Vista Avenue Interchange, The 
peak hour ratios for the intersections ofElder Street and Wright Street on Vista A venue were estimated 
from the existing traffic counts. Copies ofthe traffic counts are attached. The directional splits were 
also estimated from the existing traffic. These peak hour-ratios and directional splits were adjusted as 
necessary to balance the peak hour traffic flow. Figure 1 presents a summary ofthe 2035 AM peak 
traffic projection.. Figure 2 presents a summary ofthe 2035 PM peak traffic projection" These 2035 
peak hour traffic projections will be used to assess the capacity and operation ofthe Vista Avenue 
interchange designed as a single-point urban interchange. 
( 
212611008 
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Technical Memorandum #1: Traffic Projection 
1-84. Vista Ave Interchange 
Figure 1 - 2035 AM Peak Hour Traffit (vph) 
----------- ­
c-
I TllIfr... sio;,Iol 
5~ + \of~-raYtielroflic 















&j t-lu  \ II
----- -----
1
7JD96JtflPJ'D~C1_D4wI_.",ITrqJJI<I'&nfJk..lft"'Jl iJlH""""1I'1V7h htJ}WflPl-UE .x
~" 
(-­ Technical Memorandum#1: Traffic Projection 
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HOLIDAY lINN BOISE 
DRIVEWAY GRADE ANALYSIS 
a, 18.0~ 
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1) 14.5' from Curb @ RT Lane - Before 
2) 14.5' from Curb @ RT Lane - After 
3) 14.5' from Curb @ LT Lane - After 
4} 18' from Curb @ RT Lane - Before 
5} 18' from Curb @ RT Lane - After 
6) 18' from Curb @ LT Lane - After 
7) 23' from Curb - Before 
8) Miscellaneous Site Photos 
9} Miscellaneous Site Photos 
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adverse impact on those businesses because fall access would be provided at the new 
driveway, 
All accesses will beconstructed to meetall localandstatestandards, Nootherimpacts t<l 
access would occur. 
5.2.2.3 Vista Avenue Interchange 
Improvements to the Vista Avenue interchange would affectproperties in the llortl\west, 
northeast. southwest. and seutheastem quadrants of the interchflOge. Overall. 
Improvements at this tnterchange would require appl'Oximately 0.7 aeres of additional 
right-of-way, affecting 14 parcels. the majority of which are currendy commerelal uses. 
Four residential propelties wouldbe affected by the westbound on ramp, displacing one 
residence. Jmpaets to commercial properties would occur ft'om westbound off ramp and 
eastbound 011 rampand widening West AII'POlt Way and WestWright Street, Widening 
VistaAvenue notthof1-84 would require some right-of-\vay from commercial properties, 
butwould notdisplace anyexisting businesses. 
Construction of the now Interchange would require access modifications for two 
properties, but would still contlane to be able to operateat the same location. Impacts to 
access wouldoccur to theHoliday InnHotel located in the northeast quadrant and to tho 
Comfol1 Inn Located in southeast quadrant. The existingaccess to the Holiday Inn from 
Vista wou.fd be limited to right-in and right-out movement en{y, .uthough a new access 
would ~~;p'rovided onto Sunrise Rim Road R'Om ~he northern portion of the property. 
This would provide a means for access via the signalized Intersection of SunriseRim 
Roadand VistaAvenue. 
A narrow strip of property wouJd be required :from the Comfort Inn Motel affecting on­
site circulatIon aroundthenortheast earnerof the lnowl. 
5.2.2.4 Broadway Avenue Interchange 
Improvements toe the Broadway Avenue interchange would occur prImarily within 
existingrigllt-of:.way, requiring 0.4acres of land. Construction of tho intcrcbange would 
affect four commercia! and five residential parcels. Impacts to residential uses would 
occur in tthe northwest quadrant and would be from construction of a combination 
retainIng waUlnoIse barrler, witHe the impacts to commercial parcels located in the 
southwest quadrant would be from construction of the eastbound off ramps. No 
resIdential OJ'commercial displacements wouldoccur. 
No impacts to access would occur from construction of tho Broadway Avenue 
ID.tercaange. 
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Real Estate Appraisers and Consultants 
Robert W. Smith, lv1Al + Mark \VI. Richey. MAL 
August 3,2010 
Fredric V. Shoemaker 
Greener Burke Shoemaker P.A. 
950 W. Bannock Street, Suite 900 
Boise, tD 83702 
RE: lTD v. HI Boise, LLC 
Dear Mr. Shoemaker: 
At your request, I have considered the effect the Project would have on public safety for the 
Holiday Inn at 3300 Vista Avenue, and, in particular, fire and emergency vehicle access to 
the Holiday Inn. The purpose of this document is to determine if a change from a full-turn 
access on Vista Avenue impacts the vacant two acres at the east extremity of the site, 
effective March 13,2009. This consulting document is based on my personal inspection of 
the subject property; consideration of the property rights affected as part of the Project; a 
review of a Traffic Impact Study prepared by Dobie Engineering Inc., dated July 27,2010; 
Opinion of Mark L. Butler regarding highest and best use before and after the 1-84 Vista 
Interchange Project dated July 1,2010; and Project plans, I have made the assumption for 
this analysis that the Vista Avenue access is no longer suitable for emergency vehicle 
access. 
This consulting document is prepared for HI Boise, LLC at the request of Fredric V, 
Shoemaker. It is my understanding this document is needed to assist HI Boise, LLC in 
litigation issues regarding Scope of the Take, as well as access to the site after the Project 
is complete. One of the issues of concern to HI Boise, LLC is the existence of two 
appraisal reports prepared by Integra Realty Sources - Boise for Universal Field Services, 
Inc., regarding the subject property. It is my understanding the compensation estimated in 
the initial appraisal report, August 28,2008, reflected both the land taken and the damage 
to the remainder due to limited access to Vista Avenue as a result of the Project. A second 
valuation was conducted anda report prepared, October 21, 2008, reflecting compensation 
for only the part taken and no damage to the remainder because the Vista Avenue median 
had been eliminated in this appraisal, allowing a full-turn access to the subject property in 
the "after" condition. 
The scope of my assignment is to inspect the SUbject property, revie 
documents pertinent to this Project, and conclude what resul 
(benefiVdetrimenVno affect) the loss of emergency vehicle access via ful 
access has on the existing use of the subject. I. have not conducted the 
5991 Wesl State St., Suire A • Boise, ID 8370.3
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Fredric V. Shoemaker 
August 3, 2010 
Page 2 
necessary investigation required of me to prepare a valuation of the part taken on a 
"before" and "after" analysis to measure the change, if any, caused by this Project. 
A portion of subject property has been taken by the Idaho Transportation Department as 
part of the 1-84 Vista Interchange Project. The take involves a narrow strip of land 
paralleling Vista Avenue that varies in width from about 7.73 to 10.07 teet in clepth and 
approximately 135 feet in length, totaling 960 square feet. Included in the land taken is the 
subject's commercial curb cut that provided full turning access to Vista Avenue in the 
"before" condition. 
A new commercial curb cut will be reconstructed as part of the Project at a slightly different 
location, about 6 feet east and 6 inches north of what existed "before." A steeper approach 
into the Holiday Inn is a result of this Project due to an increase in elevation at the south 
end of the approach, coupled with the eastern movement of the new right-of-way. This 
increase or elevation of the approach results in elimination of the old driveway and 
construction of a new ramp which imposes a "permanent" not a "temporary" easement on 
HI Boise's property. 
Assuming a median creating right-in/right-out turning scenario at the Holiday Inn approach 
to Vista Avenue, all left turning southbound traffic will be eliminated from direct access. 
Southbound traffic needing direct access will be forced south, across the Interstate, 
requiring various maneuvers allowing their return northbound, across the interstate for 
direct access to this ownership from Vista Avenue. Separately, based on Mr. Dobie's 
analysis that the Vista Avenue approach will become unsafe for fire and emergency 
vehicles as a result of these changes and the combined effects of other changes caused by 
the Project. 
Indirect access remains "after" the Project from the controlled intersection at Sunrise Rim 
Road. Traffic can turn east from either direction off Vista Avenue. However, dlrect access 
is circuitous via a cross easement through a convenience store to a narrow alley /3nding at 
a side parking area near the Hotel desk. This was considered poor aCCl9SS 'before" the 
Project, and it remains poor "after" the Project. 
Additionally, fire trucks cannot negotiate and exit the alley on to the site because it is too 
narrow to satisfy fire code standards and turning radius. Given this scenario, the subject 
loses all direct emergency access opportunities from southbound traffic caused by the right­
in/right-out turning scenario assumed caused by this Project in the analysis. Based on my 
investigation, the construction of a median causing a right-inlright-out access scenario to 
Vista Avenue, or other Project-imposed conditions restricting or limiting full movement to 
Vista Avenue, is a detriment to the vacant two acres at the east extremity of the subject 
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Fredric V, Shoemaker 
August3,2010 
Page 3 
will cause a detriment to the vacant two acres because there are no other alternative 
accesses suitable for fire and emergency services. Therefore, the Scope of the Take 
includes a detriment to the east two acres of the site and includes the 960 square feet and 
associated improvements within the Project requirement. 
The intended use of this assignment is a consulting document and not an appraisal. I have 
not conducted the analysis needed to provide you with a market value opinion for this 
property. Should your needs change, requiring an appraisal report with a complete 
valuation, let me know. 
Thank you for the opportunity to be of service to you. 
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I certify that, to the best of my knowledge and belief: 
1.	 the statements of fact contained in this report are true and correct. 
2.	 the reported analyses, opinions, and conclusions are limited only by thl3 reported 
assumptions and limiting conditions and are my personal, impartial, and 
unbiased professional analyses, opinions, and conclusions. 
3.	 I have no present or prospective interest in the property that is the subject of this 
report and no personal interest with respect to the parties involved. 
4.	 I have no bias with respect to the property that is the subject of this report or to 
the parties involved with this assignment. 
5.	 my engagement in this assignment was not contingent upon developing or 
reporting predetermined results. 
6.	 my compensation for completing this assignment is not contingent upon the 
development or reporting of a predetermined value or direction in value that 
favors the cause of the client, the amount of the value opinion, the attainment of 
a stipulated result, or the occurrence of a subsequent event directly related to the 
intended use of this appraisal. 
7.	 my analyses, opinions, and conclusions were developed, and this report has 
been prepared, in conformity with the Uniform Standards of Professional 
Appraisal Practice. 
8.	 I have made a personal inspection of the property that is the subject of this 
report. 
9.	 no one provided significant real property appraisal assistance to the person 
signing this certification. 
10.	 the reported analyses, opinions and conclusions were developed, and this report 
has been prepared, in conformity with the requirements of the Code of 
Professional Ethics and Standards of Professional Appraisal Practice of the 
Appraisal Institute and American Society of Farm Manaqers and Rural 
Appraisers. 
11.	 that the use of this report is subject to the requirements of the Appraisal Institute 
relating to review by its duly authorized representatives. 
12.	 As of the date of this report, I have completed the continuing education program 
of the Appraisal Institute and American Society of Farm Managers and Rural 
Appraisers. 
13.	 I have not prepared a prior appraisal of the subject property within the three-year 
period immediately preceding acceptance of this appraisal assignment. 
~{V~I 
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ASSUMPTIONS AND LIMITING CONDITIONS 
This appraisal is subject to the following: 
1.	 The legal description furnished is assumed correct. 
2.	 All existing liens and encumbrances have been disregarded, and the property is 
appraised as though free and clear under responsible ownership and competent 
management. 
3.	 The subject property will remain under management that is considered 
competent and ownership that is responsible. 
4.	 No survey of the property was made, and no liability is assumed in connection 
with such matters. 
5.	 Information furnished by others is assumed reliable, but no responsibility is 
assumed for its accuracy. 
6.	 We are not required to give testimony or to appear in court because of the 
appraisal with reference to the property in question unless arrangements have 
been made previously. 
7.	 One or more of the signatories of this appraisal report is a member of the 
Appraisal Institute. The Bylaws and Regulations of the Institute require each 
member to control the use and distribution of each appraisal report signed by 
such member or candidate. 
This report is intended for the exclusive use of the party for whom this appraisal 
report was prepared. The report is confidential and is not intended for the use of 
any other person or entity or for the use of any third party beneficiary. The report 
may not operate as any sort of representation to any person or entity other than 
the party for whom it was prepared about the quality or ValUE! of the property 
appraised and only the person for whom this report was prepared has a right to 
rely upon the contents of this report. 
Therefore, except as hereinafter provided, the party for whom this appraisal 
report was prepared may distribute copies of this appraisal report, in its entirety, 
to such third parties as may be selected by the party for whom this appraisal 
report was prepared only upon receiving the prior express written consent of the 
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ASSUMPTIONS AND LIMITING CONDITIONS (Cont'd)
.	 .---'--- ­
Further, neither all nor any part of this appraisal report shall be: disseminated to 
the public by use of advertising media, public relations media, sales media, or 
other media for public communication without the prior express written consent of 
the signatories of this appraisal 
8.	 The distribution of the total valuation of this report between land and 
improvements applies only under the utilization considered in this appraisal. The 
separate valuation of land and improvements must not be used in connection 
with any other appraisal and is invalid if so used. 
9, The market value estimate assumes that the property does not contain 
ureaformaldehyde foam, asbestos, radon gas, lead, lead-based paint, 
polychlorinated biphenyls (PCBs), underground storage tank, or any hazardous 
substance. The appraisers do not warrant the existence or nonexistence of 
material on the property of ureaformaldehyde foam, asbestos, radon qas, lead, 
lead-based paint, polychlorinated biphenyls (PCBs), underground storage tank, 
or any hazardous material or substance, make no representation as to the 
degree of any health hazard or environmental hazard or condition that may exist 
on the property or in relation to the property, have not estimated the cost of the 
removal or remediation of such condition or hazard, and express no opinion as to 
any effect such condition or hazard may have on the marketability or value of the 
property being appraised. If the appraisal assignment is to include a 
determination whether such environmental conditions or hazards exist on the 
property being appraised and is to consider the effects, if any, such 
environmental conditions or hazards may have on market value, previous 
arrangements must be made with the appraisers for environmental auditing of 
the property, appropriate engineering studies, and specific evaluation of the 
environmental conditions on the property upon the rnarketablllty and value of the 
property. 
10.	 Any plot plan or other maps shown here for the purposes of identification are not 
to be construed as an actual survey. 
11.	 An engineering investigation to confirm the structural integrity of the bUilding(s) 
has not been made. For purposes of this appraisal, structural soundness is 
assumed to exist but is not warranted by the appraiser(s). 
12.	 An engineering study to determine soils suitability for existing or proposed 
structures has not been made. It is assumed that soil characteristics, which 
could cause settling, sliding, dampness, or other damages to bUildings and site 
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ASSUMPTIONS AND LIMITING CONDITIONS (Cont_'d--,---~__. 
13.	 Unless environmental studies are made available to us, it is the position of Idaho 
Land & Appraisal Ltd. Co. that any duty and liability placed on the appraiser(s) be 
commensurate with the level of knowledge, training, and experience required of 
the average appraiser in the normal course of appraising real property for market 
value determinations. This duty should reflect the appraiser(s) frame of 
reference, not the services only an environmental engineer or comparable expert 
is equipped to perform. 
14.	 No environmental audit of the property has been made and no attempt has been 
made to determlne whether the property or operations comply with any federal, 
state, or local environmental statute, rule, or regulation. The statement of value 
is based upon an assumption of compliance with all federal, state, and local 
environmental statutes, rules and regulations, that the property is not under any 
order or directive to institute any clean-up, remedial or corrective action plan, that 
the property is not the site of any treatment, storage, disposal or release of any 
hazardous material or substance and is not the site of ureaforrnaldehyde foam, 
asbestos, radon gas, lead, lead-based paint polychlorinated biphenyls (PCBs), 
or underground storage tank. 
15.	 Appraiser shall not disclose the existence of any adverse environmental 
condition on or related to the property appraised to any person other than the 
(owner/financial institution/person employing appraiser) without the consent of 
the (owner/financial institution/person employing appraiser) unless required by 
law or the terms of the appraisal employment agreement or deemed necessary 
by appraiser to avoid imminent risk of injury to persons who may be exposed to 
such environmental condition. Nothing herein shall impose upon the appraiser 
any duty to disclose any adverse environmental condition. 
16.	 (Owner/financial institution/person employing appraiser) prormses and agrees to 
disclose to appraiser all information concerning or relating to the environmental 
condition of the property being appraised which is known to or within the 
possession or control of (owner/financial institution/person employing appraiser), 
including without limitation information whether the property is or has been the 
site of any treatment, storage, disposal, or release of any hazardous substance, 
or contains any ureaformaldehyde foam, asbestos, radon gas, lead, lead-based 
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ASSUMPTIONS AND LIMITING CONDITIONS (C~!!~'~L_... _ 
17.	 To the fullest extent allowed by law, the (owner/financial institution/person 
employing appraiser) shall indemnify and hold harmless the appraiser, 
appraiser's consultants and agents and employees, and any of them, from and 
against any and all claims, damages, losses and expenses, Including, but not 
limited to attorneys fees, arising out of or resulting from pertorrnance of the 
appraisal, regardless of whether or not such claim, damage, loss or expanse is 
caused in part by a party indemnified hereunder. 
To the fullest extent allowed by law, the (owner/financial institution/person 
employing appraiser) shall indemnify and hold harmless the appraiser, 
appraiser's consultants and agents and employees, and any of them, from and 
against any and all claims, damages, losses and expenses, including, but not 
limited to attorneys' fees, arising out of or resulting from any adverse 
environmental condition on or related to the property appraised. 
18.	 The Americans with Disabilities Act (ADA) became effective January 26, 1992. 
We have not made a specific compliance survey and analysis of this property to 
determine whether it is in conformity with the various detailed requirements of the 
ADA. It is possible that a compliance survey of the property, together with a 
detailed analysis of the requirements of the ADA, would reveal that the property 
does not comply with one or more of the requirements of the Act. If so, this could 
have a negative effect upon the value of the property. Since we have no direct 
evidence relating to this issue, we did not consider possible non-compliance with 
the requirements of ADA in estimating the value of the property. 
19.	 The appraisers are not knowledgeable in determining the seismographical 
condition of subject improvements. This issue can only be confirmed by a 
knowledgeable construction engineer. 
20	 My analysis and valuation is not limited to this document. It also includes my 
work file that includes all of my market data, but possibly not aU of my analysis, 
any deposition testimony and all trial testimony in which my analysis is set forth. 
21.	 I have made the hypothetical assumption for this analysis that the Vista Avenue 
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MARK W. RICHEY. MAl 
EDUCATION 
Undergraduate 
High School in Nampa. Idaho 
B.S. in Business from University of Idaho in 1975 (completedcourses in both appraising and mal estate). 
Appraisal 
Numerous appraisal courses and seminars have been taken through the various professional appraisal 
organizations. In excess of 600 hours of appraisal courses and 600 hours of continuing education seminars have 
been completed since 1976. A list of these schools and seminars can be made available upon request. 
~CONTINUING EDUCATION FOR DESIGNATED MEMBERS 
The Appraisal Institute and American Society of Farm Managers and Rural Appraisers conduct continuing education 
programs for its members. Members who meet the minimum standards of these programs am awarded periodic 
educational certification. I have currently completed the requirements under these continuing education programs. 
]=XPERIENCE 
Associated with Idaho Land & Appraisal Service Co.• Boise, Idaho, since August 1975, doing business in Idaho, Oregon, 
and Montana--principally on real estate appraisals of all classes of property. These include numerous appraisals of 
residential. commercial, industrial, agricultural, and special use real estate. A partial client list includes the following: 
Public Ulilities Agricultural Operators Government Agencies 
Idaho Power Co ,JRS III Properties. LP Idaho Department ofLaw Enforcement 
Montana Power Company Hammett Livestock Idaho Department ofFish &Game 
Owest ,J.D. A/decoa &Son Idaho Department ofLands 
AT&T Broadband Blaine Larsen Farms Idaho Department ofTransportation 
Joe Black &Sons Bureau ofLand Management 
Financiallnslitutions Select Onion US Forest Service 
U.S. Bank Winnemucca Farms Army Corps ofEngineers 
Wells Fargo Internal Revenue Service 
Key Bank 9il Companies US Department ofEnergy 
MetLife Stinker Stations US Small Business Administration. 
RaboBank Chevron, U.S.A. Farm Services Agency 
Prudential Texaco Ada County Highway District 
AEGON USA 
I~egionallndustries Cities of: 
J. R. Simplol Company Boise, Nampa, Caldwell, McCall. Cascade, 
North American Foods Idaho City, Garden Cily 
Mercy Medical Center 
~~OURT TESTIMONY 
Oualified as expert witness in Idaho District Court. U.S. District Court. U.S. Bankruptcy Court and Federal Court. 
~nEMBERSHIP 
MAl Designation· The Appraisal Institute 
Professional Member - American Society of Farm Managers & Rural Appraisers 
Member· Local and National Board of Realtors 
Licensed Real Estate Salesman in Idaho 
State Certified Appraiser: Idaho, License I#CGA-ll: 
Oregon, License ffC000296 
PROFESSIONAL CONTRIBUTIONS 
Chairman, Treasure Valley Farm Managers &Rural Appraisers 1983 
President, Idaho Society of Farm Managers& Rural Appraisers 1989 
President. Southern Idaho Chapter, American Institute of Real Estate Appraisers. 1989 
Flegional Representative of The Appraisal Institute 1991 
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MaryV. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
ORIGI/\JAL 
NO. _ 
A.~vL - FILp.~~ -= 
AUG 0 5 ,2010 
J. DAVID NAVARRO, Clerk 
By J. RANDALL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF' THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
THE STATE OF IDAHO, IDAHO 
TRANSPORT AnON BOARD, 
Plaintiff, 
vs. 
HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a 
Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF lTD'S MOTION FOR 
SUMMARY JUDGMENT DISMISSING 
CLAIMS BASED ON ALLEGED LOSS OF 
VISIBILITY AND INCRI~ASEn NOISE 
Pursuant to Rule 56 of the Idaho Rules of Civil Procedure, Plaintiff Idaho Transportation 
Board ("ITD") moves the Court to enter summary judgment dismissing Defendant HI Boise, 
LLC's claims based on alleged loss of visibility and increased noise. These claims are barred as 
a matter oflaw. 
This Motion is supported by ITD's Brief in Support ofMotion for Summary Judgment 
Dismissing Claims Based on Alleged Loss of Visibility and Increased Noise, and by the 
lTD'S MOTION FOR SUMMARY JUDGMENT DISMISSING CLAIMS 


















Affidavit of Mary V. York in support of this Motion. ITD's Motion is set for hearing at 
4:00 p.m., on September 2,2010, as set forth in the Notice ofHearing filed with this Motion. 
Respectfully submitted this 5th day of August, 2010. 
CERTIFICATE OF SERVICE 
I hereby certify that on this 5th day of August, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. IZI Hand Delivered 
950 W. Bannock Street, Suite 900 







Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
Facsimile: (703) 748-0183 
I2SJ U.S. Mail 
o Hand Delivered o Overnight Mail o Facsimile 
4885169JDOC 
lTD'S MOTION FOR SUMMARY JUDGMENT DISMISSING CLAIMS 
BASED ON ALLEGED LOSS OF VISIBILITY AND INCREASED NOISE - 2 
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Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
AUG 052010 





IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County ofAda ) 
Case No. CV OC 0903179 
AFFIDAVIT OF MARY V. YORK IN 
SUPPORT OF lTD'S MOTION FOR 
SUMMARY JUDGMENT DISMISSING 
CLAIMS BASED ON ALLEGED LOSS OF 
VISIBILITY AND INCRl8:ASED NOISE 
Mary V. York, being first duly sworn on oath, deposes and states as follows: 
1. I am a partner with the law firm Holland & Hart LLP and a Special Deputy 
Attorney General for the above-named Plaintiff, Idaho Transportation Board ("'ITD"). 
I submit this Affidavit in support of Plaintiff lTD's Motion for Summary Judgment 
Dismissing Claims Based On Alleged Loss Of Visibility And Increased Noise. 
AFFIDAVIT OF MARY V. YORK IN SUPPORT OF lTD'S MOTION FOR SUMMARY 
JUDGMENT DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY Al"i'D 






















2. Defendant HI Boise LLC ("HI Boise") has argued, without citation to legal 
authority, that it is entitled to compensation based upon alleged loss of visibility of its 
property and signs from passing motorists. 
3. Attached hereto as Exhibit A is a true and correct copy of a November 3, 
2009 letter submitting HI Boise's "Supplemental Business Damages Claim." The letter 
states, in part: 
Generally speaking, the business damages identified below 
and caused by the Project include: 
A. Construction of a 20-foot high sound wall 
r
parallel to the south boundary of the Owner's vacant lot to, 
or near to, the easterly border of the lot occupied by the 
Hotel proper. This sound wall completely obliterates the 
ability of westbound traffic approaching the Vista Avenue 
interchange and exit to view the lighted billboard sign. 
Additionally, the sound wall defers the ability of westbound 
traffic to view the Hotel itself. 
B. Reconfiguration of the Vista Avenue 
interchange will result in moving the exit point for 
westbound traffic approximately 260 feet further east which 
will substantially disable motorists from seeing the Hotel in 
time to turn off the Interstate. 
C. Replacement of the Vista Avenue overpass, 
resulting in increasing its height by approximately 3 feet and 
its widening will disable and partially obscure northbound 
traffic leaving the airport from visualizing the large, lighted 
pole sign adjoining Vista Avenue and facing north and 
south. 
D. The new overpass will also partially obscure 
and defer viewing of the tall, lighted Hotel sign facing east 
and west nearest the 1-84 right-of-way for eastbound traffic 
and exiting to the Vista Avenue exchange. 
AFFIDAVIT OF MARY V. YORK IN SUPPORT OF lTD'S MOTION FOR SUMMARY 
JUDGMENT DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND 
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Further your affiant sayeth naught.
 




MAR V. RK 
SUBSCRIBED and SWORN to before me this s;/,day of August, 2010. 
Notary Public for Idaho 
My Commission Expires: OS'j?'4/ZOI Y 
I 
CERTIFICATE OF SERVICE 
I hereby certify that on this 5th day of August, 2010, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. [8J Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 
Boise, ID 83702 D Facsimile 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. I'V'1 U S M '1 
~ .. al
 
1818 Library Street, Suite 300 D Hand Delivered
 
Reston, VA 90190 D Overnight Mail
 
Facsimile: (703) 748-0183 D Facsimile
 
4884052_3.DOC 
AFFIDAVIT OF MARY V. YORK IN SUPPORT OF lTD'S MOTION FOR SUMMARY 
JUDGMENT DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND 






















HI Boise, LLC 
~ [() Park :\ \ l-. II Ie. Suite I-::i I 
'ell York..:"'1' I oo~:l 
November 3.2009 
Via Hand Delivery and Certified Mail 
Return Receipt Requested 
1\1 r. Scott Stokes 
Acting Director 
Idaho Department of Transportation 
3311 W. State Street 
P.O. Box 7129 
Boise, ID 83707-1129 
RE: Supplemental Business Damages Claim of HI Boise, LLC 
State ofIdaho Transportation Board v. HI Boise. LLC. et al. 
Dear Mr. Stokes: 
This letter constitutes the supplemental business damages claim of Hl Boise, LLC, and our 
business damages claim supplementing that previously provided 10 you on June 15. 200'9. based 
upon the information currently available to the owner. 
I am an officer of HI Boise, LJ.C ("Owner"), a single-asset entity which owns the Holiday 
Inn located at Vista Avenue and Sunrise Rim. Boise. Idaho (the "Hotel"). 
This letter and the enclosures are submitted in accordance with the requirements of Idaho 
Code Section 7-711(2)(i). 
Accompanying this letter. and also constituting a part of our business damages claim. are the 
following business records: 
Protit and Loss Statcmcnts. 
Period Bates Nos. 
January - December 2004 HIBO 1600 - HTBO 162 I 
January - December 200S HIBOl622 HIBOl641 
3. January - September 2006 IIIBO 1642 - HIBO 1645 
4. September - December 2006 HIB01666 - HIBOl686 
5. January -­ December 2007 HIB01687 - HIBOI71] 
6. January - December2008 HmO I712 ­ l-rIDO J73 J 
7. January - September 2009 HlBOI 738 - HIBOJ766 
001426
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Page 2 
Tax Records 
Tab Period	 Bates Nos. 
8.	 Idaho - Partnership Income Tax Returns HIBOl767 -111801778 
September 12. 2006 - June 30,2007 
9.	 Idaho - Partnership Income Tax Returns f IIBO 1779··11IBO1790 
July 1.2007 - June 30. 2008 
10.	 Ada County Consolidated Tax BiH ­ IIIB01791 - HIB01793 
Personal Property (2008) 
11.	 Ada County Consolidated Tax Bill ­ HIBO 1794 - HIBO 1796 
ReaJ Property (2008) 
12.	 2009 Sales Tax Returns lor: I lIBOI 797 .- HIB01805 
• Greater Boise Auditorium Tax 
• Idaho Travel and Convention Tax 
• Idaho Sales and Use Tax 
13.	 2008 Sales Tax Returns for: IJIBO 1806-- IIIBO J 821 
• Greater Boise Auditorium Tax 
• Idaho Travel and Convention Tax 
• Idaho Sales and Use Tax 
14.	 2007 Sales Tax Returns for: H1801822 - HIBOIl05 
• Greater Boise Auditorium Tax 
• Idaho Travel and Convention Tax 
• Idaho Sales and Use Tax 
15.	 2006 Sales Tax Returns for: HfBOl836 - HIBOl840 
• Greater Boise Auditorium Tax 
• Idaho Travel and Convention Tax 
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16. Monthly STAR Report - December 1006 llIB01841 -­ HilBOl849 
17. Monthly STAR Report --­ December 2007 HIBO 1850 -~ HlBO 185 8 
18. Monthly STAR Report - December 2008 HIBO 1859 -­ IIIBO 1879 
19. Monthly STAR Report ­ September 2009 HIB01880 - IHB01888 
20. Owner's Impact Analysis IlIBOl889 - HIBOl895 
III Boise. LI.C purchased the subject Holiday Inn in September 2006. As a result we are 
unable to provide complete business records for periods prior La September 2006. 
We are also submitting herewith the Estimate of Business Damages prepared by I1VS 
Hospitality Services. LLC, d/b/a Hotel Appraisals, LLC. ("IIVS") dated November 2. 2009 
(lIIBO1425 -- HfRO 1599). 
This letter and enclosures supplements our prior submission of our business damage claim 
dated June 15, 2009. and submission of this business damage does not imply that the prior 
submission was inadequate or untimely. 
Like the prior business damages claim, this business damages claim is based upon the 
information presently known 10 the Owner. which were reasonably caused by that portion of the 
Owner's property being taken and the construction of improvements proposed by the State'. These 
business damages and our opinions could change if the Project is not built in accordance with the 
plans and specifications provided or as otherwise altered by the State. In addition, the Owner has 
undertaken steps. and intends to continue to undertake steps that are reasonable and appropriate in 
the circumstances. to mitigate its business damages, and those efforts may also reduce or otherwise 
alter its business damages. Finally. completion of the Project when completed. together with any 
damages brought about by the Owner's efforts in mitigating damages. could alter the Owner's 
business damages. 
Generally speaking, the business damages identified below and caused by the Project 
include: 
A.	 Construction of a 20-foot high sound wall parallel to the south boundary or the Owner's 
vacant lot to. or near to. the easterly border of the lot occupied by the Hotel proper, This 
sound wall completely obliterates the ability of westbound traffic approaching the Vista 
Avenue interchange and exit to view the Iighted billboard sign. Additionally. the sound wall 
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Page 4 
B.	 Reconfiguration ofthe Vista Avenue interchange will result in moving the exit point for west 
bound traffic approximately 260 feet further cast which will substantially disable motorists 
from seeing the Hotel in time to turn off the Interstate. 
C.	 Replacement of the Vista Avenue overpass, resulting in increasing its height by 
approximately 3 feet and its widening will disable and partially obscure northbound traffic 
leaving the airport from visualizing the large, lighted pole sign adjoining Vista Avenue and 
facing north and south. 
D.	 'The new overpass will also partially obscure and defer viewing ofthe tall, lighted Hotel sign 
facing cast and west nearest the 1-84 right-or-way for eastbound traffic and exiting to the 
Vista Avenue exchange. 
E.	 The main entrance will become "right in/right out" only. Southbound traffic on Vista 
Avenue, which is the primary access for Boise-area meeting, convention and business traffic, 
wiJl be disabled from turning left into the existing primary driveway fronting on Vista 
Avenue and will be required to either anticipate the requirement of turning left on Sunrise 
Rim Road, and entering the Ilotel site 011 one or two inferior and essentially "back door" 
curb-cuts, or will be required that southbound traffic to cross the 1-84 overpass and do a "U­
turn" and come back to the Hotel. 
F.	 Northbound traffic on Vista Avenue will likewise be required to turn right at Sunrise Rim 
Road and enter the Hotel site through a significantly inferior "back door." 
U.	 The physical taking of approximately 906 square feet adjacent to the existing Vista Avenue 
right-or-way, and near the Hotel's primary entrance, will likely result in the elimination of 
parking spaces, and increase risk and hazard for vehicular and pedestrian traffic both exiting 
and entering Vista Avenue, as well as cross traffic between the south and north parking lots 
and vehicle traffic dropping off and picking up patrons and loading and unloading baggage at 
the main entrance under the existing portico. 
H.	 The physical laking on Vista Avenue will move the right-of-way line immediately adjacent 
10 the tall Vista Avenue pole sign, and will jeopardize the ability of the Owner to replace, 
enhance, refurbish or extend the height of that signage because its existence will become 
non-conforming. 
As noted in the accompany HVS report, and as previously identified in the Pinnacle report, 
much ofthe Hotel's business at this location depends upon high rated transient traffic traveling along 
Interstate 84, which depends upon unfettered visibility, a safe and reasonable window in which to 
maneuver am! exit a vehicle from the Interstate and ease of access to the Hotel once exited from the 
Interstate. 
Additionally, access and visibility are also critical components for all other market segments 
which include but are not limited to all a) leisure and b) commercia) group, transient and social 
market segments that generate room night and food and beverage demand. More specifically, this 
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Page 5 
corporate group and transient demand, social catering demand, conventions. training classes, small 
business meetings, contracts. etc., all of which are or have been demand drivers to the current 
operation and which supportthe sale of overnight accommodations and other 11111 service amenities 
including the sale offood and beverage. catered events and luncricn space rental. 
Therefore, access and visibility arc critical to the success ofthe operation in attracting its fair 
share ofdemand emanating from these and other segments, which arc optimized by a Hotel affiliated 
with a nationally recognized brand, easy access from the surrounding communities and other parts of 
Idaho and unfettered visibility and access from all nearby arteries, 
With the new complexities ofaccess and visibil ity resultant from the Project. together with a 
severely impacted sense of arrival sequence, there will be a significant negative impact on the hotel 
operation and its ability to attract overnight guests. meetings, catered banquet functions and 
restaurant trade both locally and from the Interstate. 
Based upon the taking and construction of improvements caused by the Project, the Owner 
estimates its business damages to range from $7.1 million to $7.5 million. This estimate ofbusiness 
damages is based upon the following: 
Because of the anticipated severity of the reduction in profitability. strong potential exists 
that the Hotel may eventually lose its affiliation with the Holiday Inn brand. a potential which (i) is 
counter to Owner's original investment thesis of renovating and repositioning the hotel aspart of the 
Holiday Inn brand relaunch and (ii) is not fully explored in either the Pinnacle or HVS Reports, If 
realized, this outcome would materially impact profitability and substantially jeopardize the viability 
or an important local business that has served the Boise and Idaho communities since 1967. 
Additional explanation is provided in the enclosed Impact Analysis and accompanying 
schedules, which were prepared by Owner. 
I.nclosures 
C:	 Fredric V. Shoemaker, Esq. 





 €:  
 l  m fl.lll
 !tI t o
'nlc               
             l 
     
311eri .
     , d c   
an-  t   l 
 h ,m  
 l!
      C
  
 ,
l  H lJ h '   
l      
    c:p r .  
n:
  . 
     
t: c l.:rc
~
very truly your~ __ y 
~~.-. --~-:~. -
- ..... 








Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
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J. DAVIDNAVARRO, Cieri<.. 
ByJ. RliNDAU.. 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRllCT OJ?THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF lTD'S BRIEF IN SUPPORT 
OF MOTION FOR SUMMARY 
JUDGMENT DISMISS]lNG CLAIMS 
BASED ON ALLEGED LOSS OF 
VISIBILITY AND INCREASED NOISE 
Pursuant to Rule 56 of the Idaho Rules of Civil Procedure, Plaintiff Idaho Transportation 
Department ("lTD") has moved for summary judgment dismissing Defendant HI Boise LLC's 
("HI Boise") claims for taking and damages based on loss or diminished visibility of the HI 
Boise Property as a result of the Interstate 84Nista Avenue Interchange project (the "Project"), 
and HI Boise's claim for increased noise emanating from points west of its property. In addition 
to this brief, lTD has filed the Affidavit of Mary V. York, counsel for lTD. Background on the 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 










   












Project and the details on the property acquired from HI Boise are set forth in the Affidavits of 
Jason Brinkman and Robert Jacobs filed March 2, 2010. 
I. SUMMARY OF GROUNDS FOR DISMISSAL
 
OF VISIBILITY AND NOISE CLAIMS
 
In this condemnation action, Defendant HI Boise is attempting to establish that a taking 
has occurred and to recover damages based on loss of visibility of the HI Boise property from 
Interstate 84. HI Boise's claim is barred as a matter oflaw for the following reasons: 
•	 No protected property right of "visibility" or "right to be seen" by passing motorists 
exists. Therefore, the construction of a public road project that diminishes visibility of 
property by passing motorists does not result in a compensable taking. 
•	 As this Court held in its July 23,2010 Order, Idaho law is clear that property owners do 
not have a protected or compensable right to any particular flow of traffic or pattern of 
traffic. Since there is no protected right to have traffic travel pass one's property, or to 
have it travel past the property in any particular flow or pattern, no protected property 
right to be seen by traffic exists. 
•	 Where the structures allegedly impeding visibility are not constructed on land condemned 
from HI Boise, no compensation for loss of visibility can be recovered. Here, HI Boise 
complains of a sound wall constructed on existing lTD right-of-way, a slight increase in 
the height of the Vista Avenue Interchange on lTD right-of-way, and the location of exit 
ramps on lTD right-of-way. All of these facilities are located on lTD right-of-way and 
not on property acquired from HI Boise. The property lTD acquired from HI Boise is 
being used to construct a sidewalk. Therefore, HI Boise's claim is barred as a matter of 
law. 
HI Boise cannot establish a taking or recover damages for increased noise from the west 
of its property for the following reasons. 
•	 Idaho has adopted the general rule that noise is not compensable in condemnation cases. 
•	 The alleged noise cited by HI Boise in making its claim is common to all property owners 
in the area. Where the effects of a project are shared by other property owners in the 
area, rather than being limited or unique to the property at issue, no compensation can be 
had. 
•	 HI Boise cannot recover compensation or damages for alleged impacts caused by 
facilities that are distant from its property and not built on the property acquired from HI 
Boise. 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 
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•	 To be able to recover compensation for noise, HI Boise would have to show that the 
noise deprives it of "all economically beneficial uses" of its property. HI Boise has made 
no such claim and has not offered any proof or opinion testimony of such a loss. 
II. STATEMENT OF UNDISPUTED FACTS 
A.	 The Project. 
ITO is engaged in construction of a project known as the "Interstate 84/Vista Interchange 
Project," lTD Project No. A009(8l8) ("the Project"). March 2, 2010 Brinkman Aff. at 2-3, ~ 5; 
March 2,2010 Jacobs Aff. at 3, ~ 8. The Project is located near the Boise Airport at the existing 
Vista Interchange on Interstate 84. The Project will replace the existing Vista Interchange, a 
Rural Diamond Interchange Design that was constructed in 1969. The existing Vista Interchange 
is outdated and no longer able to meet traffic demands in the area. 
The existing interchange will be replaced with a Single Point Urban Interchange (SPUI), 
the first such interchange in Idaho. The new Single Point Urban Interchange will provide 
improved traffic flow with a single traffic light at the center of the interchange that controls 
north-south traffic and converging on- and off-ramp traffic via protected left hand turns in each 
direction. The Project will also add lanes to Interstate 84, widen and lengthen the on- and off-
ramps to and from the Interstate, and widen and improve a portion ofVista Avenue. Brinkman 
Aff. at 3, ~ 8; Jacobs Aff. at 3, ~~ 9, 11. 
Construction of the Project began in 2009, and is scheduled to be completed in 
September 2010. Brinkman Aff. at 3, ~ 9; Jacobs Aff. at 3, ~ 10. 
B.	 The HI Boise Property. 
The HI Boise property is located near the northeast comer of the Interstate 84 and Vista 
Avenue interchange. HI Boise owns and operates a Holiday Inn on the property. Brinkman Aff., 
at 4, ~ 10; Jacobs Aff. at 4, ~ 13. 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 







( 1    
    
    , 
 
 
  t  1ercha
    
  
   
    
  
   . 
  






lTD needs to acquire a narrow strip ofland located along the western edge ofHl Boise's 
property bordering Vista Avenue. lTD is acquiring this strip ofland in order to construct a new 
sidewalk. The strip of land is approximately 7 feet wide and 133 feet long, and totals 
approximately 0.022 acres (~960 sq.ft.). The new sidewalk will be an improvement over the 
existing sidewalk. The new sidewalk will comply fully with the Americans with Disabilities Act 
("ADA"), and will have ADA-compliant approaches. All cracks and other imperfections in the 
existing sidewalk will be eliminated. Brinkman Aff. at 4, ~ 11; Jacobs Aff. at 5, ~~ 19-20. 
lTD also needs two temporary construction easements for the Project, one that is 
approximately 0.057 acres (~2,483 sq.ft.) for the reinstallation of HI Boise's driveway onto Vista 
Avenue. The other temporary construction easement is located along Interstate: 84, totaling 
0.072 acres (~3,136 sq.ft.), and is needed to facilitate construction of the sound wall. The sound 
wall will be constructed on existing lTD right-of-way. It will not be constructed on HI Boise 
property. These temporary easements will terminate upon the completion of the Project and will 
have no impact on the HI Boise property after that time. Brinkman Aff. at 4, ~ 12. 
C.	 HI Boise Is Attempting To Establish Takings And/Or Recover Damages Based On 
Loss Of Visibility Of The HI Boise Property By The Traveling Public And On 
Increased Noise West OfIts Property. 
In a November 3,2009 letter, HI Boise submitted its "Supplemental Business Damages 
Claim" and cover letter to lTD. The letter states, in part: 
Generally speaking, the business damages identified below and 
caused by the Project include: 
A. Construction of a 20-foot high sound wall parallel 
to the south boundary of the Owner's vacant lot to, or near to, the 
easterly border of the lot occupied by the Hotel proper. This sound 
wall completely obliterates the ability of westbound traffic 
approaching the Vista Avenue interchange and exit to view the 
lighted billboard sign. Additionally, the sound wall defers the 
ability of westbound traffic to view the Hotel itself. 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 













   
  
  
    
B. Reconfiguration of the Vista Avenue interchange 
will result in moving the exit point for westbound traffic 
approximately 260 feet further east which will substantially disable 
motorists from seeing the Hotel in time to tum off the Interstate. 
C. Replacement of the Vista Avenue overpass, 
resulting in increasing its height by approximately 3 feet and its 
widening will disable and partially obscure northbound traffic 
leaving the airport from visualizing the large, lighted pole sign 
adjoining Vista Avenue and facing north and south. 
D. The new overpass will also partially obscure and 
defer viewing of the tall, lighted Hotel sign facing east and west 
nearest the 1-84 right-of-way for eastbound traffic and exiting to 
the Vista Avenue exchange. 
Exhibit A to Aff. of Mary V. York (filed Aug. 5,2010).1 The sound wall referred to in 
Paragraph A above is located on existing lTD property. It is not on property acquired from HI 
Boise. The exit ramp referred to in Paragraph B is located on lTD property, not on property 
acquired from HI Boise. The Vista Avenue overpass referenced in Paragraphs C and D is also 
located on lTD property, not on property acquired from HI Boise. As previously noted above, 
the narrow strip ofproperty acquired from HI Boise is being used to construct a sidewalk. 
In addition to a claimed loss of visibility, HI Boise is seeking to establish a taking and/or 
recover damages based on noise emanating from areas to the west of its property. See, e.g., HI 
Boise's Memorandum in Opposition to Plaintiffs Motion for Partial Summary Judgment, at 27 
(filed April 26, 2010) ("There are foreseeable noise damages produced by the new overpass ... 
and 1-84 to the west of the Property...."). In its decision of July 23,201 0, the Court ruled that 
the sound wall waiver executed by HI Boise did not waive "any and all claims based on noise." 
1 HI Boise has also asserted its intention to pursue a claim for damages based upon loss of 
visibility and increased noise in other pleadings, discovery and submittals. The particular 
reference to its business damage claim noted in this motion is made by way of example and is 
not intended to suggest that this is the only instance in which HI Boise has stated its claim for 
noise and loss of visibility damages. 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 
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Order, at 10 (filed July 23,2010). As part of this ruling, the Court stated "ITD does not argue 
that a claim for damages due to increased noise is not a compensable property :right." Id. at 9. In 
its summary judgment motion, lTD relied upon the language of the sound wall waiver to show 
that HI Boise had waived its right to recover damages for increased noise from Interstate 84. 
lTD did not address the more general issue of whether HI Boise can recover for an alleged 
increase in noise. See lTD's Brief in Support of Motion for Partial Summary Judgment, at 24-25 
(filed Mar. 2, 2010). 
Now that the Court has issued its ruling on the scope of the sound wall waiver, lTD turns 
to the legal principles that bar HI Boise's claim based on noise beyond the terms of the express 
waiver. Pursuant to the Court's Order, all references to alleged increases in noise and noise 
damage in this motion are to noise emanating from points west of the HI Boise property (on 
Interstate 84 and Vista Avenue). All references to noise in lTD's motion specifically exclude 
any alleged increased noise from Interstate 84 on the south side of HI Boise's property. The 
Court has already ruled that "HI Boise waived any right to seek monetary damages for increased 
noise from Interstate 84 on the south side of the property." Order, at 10 (July 23,2010). 
III. ARGUMENT 
A.	 The Issues Presented Are Properly Decided On Summary Judgment. 
The decision of whether a taking has occurred is a question of law for the COUIt to 
decide. KMST, LLC v. County ofAda, 138 Idaho 577, 581, 67 P.3d 56,60 (2003). Any 
suggestion by HI Boise that the presence of factual questions precludes summary judgment on 
whether a taking has occurred has no legal support. In a condemnation action, the Court is 
charged with resolving all issues except for the issue of just compensation and, therefore, 
"summary judgment is appropriate, despite the possibility of conflicting inferences because the 
court alone will be responsible for resolving the conflict between those inferences." Killinger v. 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 
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Twin Falls Highway Dist., 135 Idaho 322, 325, 17 P.3d 266,269 (2000) (quoting First Sec. Bank 
ofIdaho, NA. v. Murphy, 131 Idaho 787, 790, 964 P.2d 654,657 (1998)); see also Riverside 
Dev. Co. v. Ritchie, 103 Idaho 515, 519, 650 P.2d 657, 661 (1982). 
B. The Law Bars Claims Of Takings Or Damages Based On Loss Of Visibility. 
1. Loss of "Visibility" vs, Loss of "View". 
The issue ofloss of visibility breaks down into two categories: (1) loss of visibility from 
the property, which is referred to in the case law as loss of view (e.g., the public project blocks a 
seaside hotel's view of the ocean; and (2) the loss ofvisibility of the property (e.g., the public 
project blocks the ability of the traveling public to see a business, allegedly causing a loss of 
business). 
In this case, it is undisputed that HI Boise is attempting to establish a taking or recover 
damages based on loss of visibility, not loss ofview. HI Boise has made no claim or argument 
based on loss ofview. Moreover, no claim for loss of view could be sustained because no view 
of any aesthetic value exists from the HI Boise property to the south, east, or west, where the 
only views are of Interstate 84 and surrounding commercial enterprises. See, e.g., Dept. of 
Transp. v. Marilyn Hickey Ministries, 159 P.3d 111, 115 (Colo. 2007) ("In the present case, the 
Happy Church does not claim a diminution in aesthetic value because the retaining wall obstructs 
its view from the remaining property toward 1-25. Nor could it reasonably claim that a view of a 
busy interstate freeway had any inherent aesthetic value. Rather, the sole basis of its claim is 
that motorists passing along a narrow 650 strip of land have a diminished view of the remainder 
of the property."). 
PLAINTIFF lTD'S BRIEF IN SepPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 
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2.	 The Authoritative Treatise on the Laws of Eminent Domain and Inverse 
Condemnation Makes Clear that HI Boise Cannot Sustain a Claim for Loss of 
Visibility. 
The treatise recognized as the authority on eminent domain and inverse condemnation 
law, NICHOLS ON EMINENT DOMAIN, makes clear that the law bars HI Boise's c:laim for loss of 
visibility. According to NICHOLS, courts have consistently denied claims for loss of visibility 
when the component of a public project that blocks visibility is constructed on property other 
than the condemnee's property. See 4 NICHOLS ON EMINENT DOMAIN, § 13.21[1] (rev.3d ed. 
1998). In other words, if the structure is erected on the condemnee's land, causing the issue to 
be addressed as severance damages, courts have allowed the landowner to recover compensation. 
Conversely, where the structure blocking visibility is built on other land, distant from the 
condernnee's property, compensation is not allowed. 
In this case, it is undisputed that nothing is being constructed on land acquired from HI 
Boise that will obstruct its visibility by the traveling public. On the contrary, all structures and 
improvements that HI Boise complains about as to loss of visibility-i.e., the overpass" the exit 
ramps and the soundwall-are all being constructed on right-of-way owned by lTD. The only 
land lTD is acquiring from HI Boise is a narrow strip of land along the western edge of its 
property bordering Vista Avenue. ITD is acquiring this strip of land in order to construct a new 
sidewalk. Obviously, the sidewalk will not obstruct visibility. 
3.	 Under Idaho Law, HI Boise Has No Property Right In A Particular Flow Or 
Pattern Of Traffic. Therefore, HI Boise Has No Right To Be Seen By Traffic. 
The Idaho Supreme Court has made clear that a "property owner cannot maintain an 
inverse condemnation action unless there has been a taking ofhis or her property." J(A1ST, LLC 
v. County ofAda, 138 Idaho 577, 581, 67 P.3d 56,60 (2003). The landowner has the burden of 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 
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proving that he has a valid property right and that the property right has been taken. Reuth v. 
State, 100 Idaho 203, 218, 596 P.2d 75, 90 (1978). 
The "right of visibility" is not a recognized property right in Idaho. Neither the 
legislature or any Idaho cases have recognized a compensable property interest in "visibility" or 
a right "to be seen" from a roadway. Nor have any Idaho cases held that "loss of visibility" from 
a roadway is compensable in eminent domain or inverse condemnation proceedings. 
Consequently, HI Boise cannot establish that its claim for loss of visibility is based on a valid or 
protected property right recognized in Idaho. 
Idaho courts have repeatedly held that a property owner does not have a right to any 
particular flow or pattern of traffic or a right to have direct access to or from a particular 
direction of traffic. State ex rei. Moore v. Bastian, 97 Idaho 444, 447,546 P.2d 399, 402 (1976); 
James v. State, 88 Idaho 172, 178,397 P.2d 766, 770 (1964) (citing Villages ofEden & Hazelton 
v. Idaho Bd. ofHwy. Dirs., 83 Idaho 554, 556, 367 P.2d 294,301 (1961)). Thus, where 
construction of a road improvement project results in a less convenient or more: circuitous route, 
no compensable occurs. James, 88 Idaho at 177-78,397 P.2d at 770. 
This principle has been upheld repeatedly by the Idaho Supreme Court. See, e.g., Brown 
v. City ofTwin Falls, 124 Idaho 39, 42-3, 855 P.2d 876, 879-80; Bastian, 97 Idaho at 447,546 
P.2d at 402; Merritt v. State, 113 Idaho 142,742 P.2d 397; Powell v. McKelvey, 56 Idaho 291, 53 
P.2d 626 (1936). In each of these cases, the Idaho Supreme Court held that rights of property 
owners abutting a street or highway do not encompass a right to any particular access from any 
particular road, from any particular direction, or a right of any particular pattern or flow of 
traffic. See Brown, 124 Idaho at 41-44,855 P.2d at 879-81 (analyzing Bastian, Merritt, and 
Powell). In addition, the Supreme Court has held that mere inconvenience to the public of 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 
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having to drive a greater distance or a more circuitous route to reach the landowners' property 
did not constitute a taking. Id. at 44,855 P.2d at 881. 
These principles were recognized and upheld by this Court in its Order of July 23,2010: 
The right of access to a public road does not encompass a right to 
any particular pattern of traffic flow. Brown v. City ofTwin Falls, 
124 Idaho 39, 43, 855 P.2d 876, 880 (1993). State action which 
results in a mere change in traffic flow that requires traffic to reach 
property by a circuitous route does not amount to a taking as a 
matter of law. !d. at 44,855 P.2d at 881. 
Order, at 7 (filed July 23,2010). 
Based on these principles, lTD could re-route Interstate 84 entirely so that no traffic went 
past the HI Boise property at all. Or lTD could restrict Interstate 84 so that most traffic went 
elsewhere. Under either scenario, no taking would occur - as a matter of law. In addition, under 
either scenario, the complete or partial diversion of traffic away from HI Boise's property would 
also result in a complete or partial loss of visibility ofthe property by that traffic. Since no 
compensation can be had for a change in traffic flow or pattern, no compensation can be had for 
loss of visibility. The issue of visibility is necessarily and inextricably intertwined with traffic 
flow. See, e.g., Ivers v. Utah Dept. ofTransp., 154 P.3d 802,806 (Utah 2007) (a property owner 
has no right to flow of traffic past his property, "[sjimilarly, a property owner has no 
recognizable property right to free and unrestricted visibility of his property by passing traffic, 
and an impairment of that visibility does not mandate compensation."); Dept. ofTransp. v. 
Marilyn Hickey Ministries, 159 P.3d 111, 113 (Colo. 2007) ("We hold that because a landowner 
has no continued right to traffic passing by its property, the landowner likewise has no right in 
the continued motorist visibility of its property.... "). 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 
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Accordingly, Idaho case law does not recognize a "right ofvisibility." Furthermore, case 
law from a across the country has specifically held that no such protected property interest exists 
and loss of visibility is not compensable in condemnation cases. 
4. The Clear Majority Of States Have Rejected Claims For Loss Of Visibility. 
In Dept. ofTransp. v. Admiral Beverage Corp., 198 P.3d 1003 (Utah App. 2008), the 
Utah Department of Transportation condemned a portion of the landowner's property as part of a 
"massive I-IS reconstruction project." /d. at 1004. The landowner sought to recover 
compensation for both loss of view from its property and loss of visibility of the property. As to 
the claim for loss of view, the court held that the property owner could not recover for loss of 
view based on "the settled rule ... that the landowner's remaining property must actually abut 
the property with the view-impairing structure." /d. In addressing the claim for loss of visibility, 
the court held that "[ijnsofar as Admiral still seeks to admit evidence addressing the reduced 
visibility of its property to motorists traveling the nearby highways, its argument is effectively 
foreclosed by Ivers." Id. at 1004, n.2 (citing Ivers v. Utah Dept. ofTransp., 154 P.3d 802 (Utah 
2007)). Under Admiral, not only would HI Boise's claim for loss of visibility be barred, a claim 
for loss of view based on the Vista overpass and the freeway ramps would also be barred because 
HI Boise's property does not abut those structures. 
In Ivers v. Utah Dept. ofTransp., 154 P.3d 802 (Utah 2007), the state condemned a 
portion ofIvers' property for construction of a frontage road adjacent to U.S. Highway 89. /d. at 
803. The construction was part of a larger project to widen and elevate Highway 89. /d. Ivers' 
property was located at an intersection with Highway 89, and an Arby's restaurant operated on 
the site. In order to reduce accidents, UDOT eliminated the intersection by elevating the 
highway over the intersecting street. /d. at 804. Ivers sought compensation for both loss of view 
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and loss of visibility. Id. at 803-04. The Utah Supreme Court rejected the claim for loss of 
visibility of the business, holding as follows: 
Neither the legislature not this court has recognized a 
protected property right in visibility ofone's property from the 
roadway. As a result, the court of appeals concluded that Arby's 
was not entitled to present evidence of claimed damage to their 
property caused by a loss of visibility ofthe property. We agree. 
In Utah, landowners do not have a protected interest in the 
visibility of their property from an abutting road, even ifpart of 
their land has been taken in the process. 
Id. at 805. The court further noted that, as in Idaho, a landowner has no property right to traffic 
or flow of traffic past his premises, and any change or impairment in traffic or traffic flow "does 
not entitle the owner to compensation." !d. at 806. Based on that principle, the court held: 
"[s]imilarly, a property owner has no recognizable property right to free and unrestricted 
visibility of his property by passing traffic, and an impairment of that visibility does not mandate 
compensation." Id. 
The court in Ivers further held: 
The speculative nature of the damages sought in a claim for 
loss of visibility further supports this conclusion. As the court of 
appeals correctly noted, a claim for loss of visibility is essentially a 
claim for compensation for lost business profits. Article I, section 
22 of the Utah Constitution simply does not create a protectable 
property interest in the mere hope of future sales from passing 
traffic. * * * 
Because property owners have no protectable property 
interest in visibility, the trial court was correct in granting the 
motion in limine on this issue, and the court of appeals was correct 
in affirming. 
!d. See also Intermountain Sports, Inc. v. Utah Dept. ofTransp., 103 P.3d 716, 719 (Utah App. 
2004) ("we are unwilling to adopt the view that a business has a protectable property interest in 
the mere hope of future sales from passing traffic or that the rerouting of traffic constitutes a 
compensable taking"). 
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In Dept. ofTransp. v. Marilyn Hickey Ministries, 159 P.3d III (Colo. 2007), the 
Colorado Department of Transportation was engaged in construction of a light rail line as part of 
a project to expand and improve Interstate 25 in the Denver Metropolitan area. Id. at 112. As 
part of the construction of the light rail line, CDOT filed a condemnation action to take a narrow 
strip of land, 650 long, from Marilyn Hickey Ministries. !d. The property was located next to a 
major interchange on 1-25, at Orchard Road. Id. CDOT constructed a concrete retaining wall on 
the condemned property to support an overpass for Orchard Road. Id. The property owner 
claimed that the retaining wall blocked the view of the property by passing motorists on 1-25, 
and sought $1.9 million for the loss of visibility alone. Id. The trial court granted CDOT's 
motion in limine to exclude testimony on loss of visibility. Jd. The Colorado Court of Appeals 
reversed that ruling. Id. at 113. The case then went to the Supreme Court of Colorado: 
We granted certiorari to determine whether the court of appeals 
erred in ruling that the landowner, part of whose property is being 
taken by eminent domain for a state transportation project, may 
recover damages for the impairment of passing motorists' view of 
the remainder of the landowner's property. We reverse the court of 
appeals and hold that motorists' visibility ofproperty is not a 
compensable right under the Colorado Constitution. 
Id. at 112 (emphasis added). In reversing the court of appeals, the Colorado Supreme Court held 
as follows: 
Generally, freeway visibility is analyzed as an access claim and 
condemnees have been found to have no right to visibility ... We 
hold that because a landowner has no continued right to traffic 
passing by its property, the landowner likewise has no right in the 
continued motorist visibility of its property from a transit corridor. 
Id. at 113 (citations omitted). The court cited one of its earlier decisions, Troiano v. Colo. Dept. 
ofHwys., 463 P.2d 448,455 (Colo. 1969), where it concluded that "'[w]ith the majority view 
holding that a property owner has no right to have the traveling public pass his property, 
logically it would be inconsistent to say that a property owner has a right to have the traveling 
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public afforded a clear view of his property. '" Marilyn Hickey Ministries, 159 P.3d at 144 
(quoting Troiano, 463 P.2d at 455). This is precisely in keeping with Idaho law and the Court's 
ruling in the HI Boise case. 
The Supreme Court of Colorado further held: 
[A] public transit corridor like 1-25 is an always evolving multi­
modal access to a city's transportation infrastructure. The state's 
police power enables continued modifications to its public 
transportation systems and the "[r]ight of access is subject to 
reasonable control and limitation," Troiano, 463 P.2d at 451,456. 
"Logically it would be inconsistent to recognize a right to visibility 
but no right to have the traveling public pass one's property." Id. 
at 455. Under Troiano, there is simply no inherent property right 
to continued traffic or visibility along the 1-25 transit corridor. 
Marilyn Hickey Ministries, 159 P.3d at 114-15. The retaining wall in Marilyn Hickey Ministries 
was located on the property condemned from the property owner. In contrast, no visibility 
impairing structures have been constructed on the property condemned from HI Boise. 
As additional rationale for the rule, the Colorado Supreme Court explained: 
[W]hile the original construction ofI-25 may have provided a 
benefit of motorist visibility looking toward the [landowner's] 
property, this benefit was constructed with taxpayer funding as part 
of a major public works project. A motorist's view of the 
[landowner's property] was an artificially created condition, 
established in the exercise of the state's police power, which does 
not inhere in the compensable value of the [landowner's] property. 
Oliver Wendell Holmes, Jr. noted long ago that "when a benefit is 
conferred upon a landowner, the value ofwhich he does not pay 
for, he takes it on the implied condition that he shall not be paid for 
it when it is taken away." Stanwood v. Malden, 157 Mass. 17, 18, 
31 N.E. 702, 703 (1892). 
Id. at 116. In this case, the Holiday Inn owned by HI Boise was purposefully located adjacent to 
the freeway and the Vista Avenue Interchange, all constructed with taxpayer funds. The benefits 
HI Boise has enjoyed for several decades by being close to this public transportation facility 
were created at taxpayer expense. HI Boise cannot now claim that it should be compensated 
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when changes are made to the freeway and interchange, again at taxpayer expense and on lands 
not owned by HI Boise, particularly where the changes are being made to enhance public safety 
and efficiency for the traveling public. 
In City ofWichita v. McDonald's Corp., 971 P.2d 1189 (Kan. 1999), the city engaged in 
a major reconstruction ofD.S. Highway 54 (also known as Kellogg Street) through the City of 
Wichita. Id. at 1192. Wal-Mart owned and operated a Sam's Club at the comer of Kellogg and 
Dugan Streets. Id. As part of the project, the city condemned two strips ofland along two edges 
of the Sam's Club property. Id. at 1193. The construction project closed the intersection of 
Dugan and Kellogg, causing KellogglU.S. Highway 54 to "fly-over" Dugan Street, with the 
grade of the reconstructed highway rising by 21 feet above the previous grade. Id. In addition, 
the frontage roads along side the highway were converted to one-way roads, one of which 
provided primary access to Sam's Club. Id. IfITD had taken similar action in this case, it would 
have closed the Vista Avenue and 1-84 Interchange entirely, and made Vista a one-way road. 
The court in City of Wichita detailed the tortuous route that motorists had to take after the 
project to reach Sam's Club. Id. at 1192-93. The court also set forth the facts showing that the 
visibility of Sam's Club and its signs was now blocked from both directions on the freeway and 
from the on and off ramps from the nearest interchanges from Dugan Street. Visibility from the 
freeway was blocked both by the substantial elevation in the grade of the freeway and by the 
concrete structures supporting the freeway "fly-over" Dugan Street. Id. 
Wal-Mart argued that it was entitled to compensation for loss of access, restricted access, 
and loss of visibility. Id. at 1193. Finding that the Sam's Club property had "reasonable" access 
after the project, the trial court excluded expert testimony offered by Wal-Mart on these claims, 
on the grounds that "it takes into account, and is based on, access, view, convenience, and/or 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 
CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND INCREASED NOISE - 15 
001445
  
     
   .    





,   
     









   
  
productivity [which] bears no relation to the valuation of the taking and is not admissible." !d. at 
1194. When it received a compensation award far less than that suggested by its excluded 
experts, Wal-Mart appealed. 
On appeal, the Supreme Court ofKansas first distinguished between a "right of access" 
and "regulation of traffic flow." Specifically, the court explained that a "right of access" is 
"traditionally defined as an abutting landowner's common-law right of access from the 
landowner's property to abutting roads." !d. at 1197. Whereas "'[r]egulation of traffic flow'" or 
'circuity of access' ... is an entirely separate concept. An abutting property owner has no right 
to the continuation of traffic flow from nearby highways to the owner's property." !d. Although 
certain of the accesses to Sam's Clun were now on a one-way street that had previously been a 
two-way street, and the one-way street no longer connected to the freeway near Sam's Club, both 
the trial court and the Kansas Supreme Court ruled that no access had been taken as a matter of 
law, since the property still had "reasonable" access. !d. at 1198. 
The court then addressed the following question: "Did the district count err by ruling 
Wal-Mart's expert witnesses could not consider impairment of access and view, inconvenience, 
change of grade, and interference with the productive use of the subject property in assessing 
damages under K.S.A. 26-513(d)?" The court flatly concluded: "The answer is, 'No.'" !d. at 
1192. As to the specific issue of "loss ofvisibility," the Supreme Court of Kansas held: 
Wal-Mart also claims damages for loss of view, essentially arguing 
that because Kellogg is now a raised freeway, motorists cannot see 
Sam's from certain vantage points. Wal-Mart's claim finds no 
support as a common-law easement of view. The easement of 
view or "ancient lights" doctrine protected landowners from 
neighbors who would erect structures blocking light or air from the 
landowner. Kansas has never adopted the doctrine. See Anderson 
v. Bloomheart, 101 Kan. 691, 692,168 P. 900 (1917). Wal-Mart's 
claim also finds no support as a "right to be seen." A "right to be 
seen" claim for damages (for example the advertising value of a 
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location) is generally denied. See 4A Nichols on Eminent Domain 
§ 15A.03[4] (3d ed. rev. 1998). 
City of Wichita, 971 P.3d at 1198. The City of Wichita case is squarely on point to the: case at 
hand, and the circumstances faced by Wal-Mart were far more severe than those faced by HI 
Boise. The Vista Avenue Interchange is staying in place; no 1-84 "fly over" is being constructed 
over Vista Avenue; and freeway access to Vista is not being closed. On the contrary, the 
Interchange is being upgraded and improved to operate more safely and efficiently. The freeway 
is not being elevated by more than 20 feet above its existing grade as in City of Wichita. Nor is 
Vista being turned into a one-way street as in that case. As in City of Wichita, this Court has 
ruled that no access has been taken, and that HI Boise continues to have reasonable access after 
the Project. Accordingly, HI Boise's claim for "loss of view" or "diminished view" should be 
dismissed and all testimony regarding loss of view of the property and signs should be excluded. 
In State v. Schmidt, 805 S.W.2d 25 (Tex.App. 1991), the court held that the landowner 
whose property was partially condemned could put on evidence of circuity of travel, diversion of 
traffic, loss of visibility, and construction interference. The court held that these elements were 
compensable in determining severance damages, i.e., the diminution in the market value of the 
remainder after the condemnation. Id. at 29, 35. The Texas Supreme Court interceded and 
specifically reversed the court of appeals and affirmed the decision of the trial court excluding 
the evidence, holding that these elements or items could not be offered or considered in 
determining severance damages. State v. Schmidt, 867 S.W.2d 769, 770 (Tex. 1993). The 
Supreme Court of Texas ruled that these alleged damages did not result from the taking of the 
condemnee's property, but rather from the state's new use of its right-of-way. Id. at 777. The 
court held that the "effect" of the state's condemnation on the remainder of the landowner's 
property is the taking of a small strip of property, not the consequences of the state's 
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reconstruction of a highway. Id. The court further held that "diversion of traffic, impaired 
visibility of ground-level buildings, and disruption ofconstruction activities ... are, by their 
nature, a consequence of the change in Highway 183 shared by the entire area through which it 
runs." Id. at 781. 
Texas courts have continued to follow these generally-accepted principIes. See State v. 
Munday Enterprises, 868 S.W.2d 319, 320-21 (Tex. 1994) (no compensation is allowed for 
diversion of traffic, increased circuity of travel, or lessened visibility); State v. Priesmeyer, 867 
S.W.2d 120, 122 (Tex.App. 1993) ("Priesmeyer is not entitled to recover for damages relating to 
visibility loss, diversion of traffic, circuity of travel and construction inconvenience to his 
remainder property."). 
Other cases are in accord. See State Dept. ofTransp. v. Suit City ofAventura, 774 So.2d 
9, 13-14 (Fla.App., 2000) (owners of shopping center complained that increased elevation of 
roadway following partial taking would impair visibility of the shopping center, and court held 
that Florida law does not allow compensation for loss of visibility); State ex. rei. Missouri 
Highway & Transp. Comm 'n v. Dooley, 738 S.W.2d 457,468-69 (Mo.App. 1987) (in partial 
taking case, "any claim as to damages for 'public view' or visibility is 'inextricably related' to a 
property right in traffic, [and] the decisions have consistently refused to 'accord to property 
owners any right in the continuation of traffic. "'); Grossman Investments v. State by Humphrey, 
571 N.W.2d 47,50-52 (Minn.App. 1997) (state closed landowner's direct access to interstate 
highway, reconstructed highway blocked visibility of property, and increase in height or grade of 
highway blocked visibility; court held that no taking of access occurred where property 
continued to have reasonable access, albeit substantially less convenient; court further held that 
"[t]his court has never recognized a right to be seen from an abutting highway, and we decline to 
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create such a right in this case. Accordingly, appellants are not entitled to compensation for their 
loss of view"); 224 Troup Realty, Inc. v. State, 88 A.D.2d 773, 744, 451 N.Y.S.2d 510,511 
(N.Y.App.Div. 1982) (in case involving partial taking by condemnation, court held that "loss of 
visibility of the property to passing motorists" cannot be used as a basis for damages). 
These rules are not new. They are long-standing and well-established. For example, in 
State Highway Commission v. Lavasek, 385 P.2d 361 (New Mexico 1963), the Supreme Court of 
New Mexico held: 
An easement of the right of view in an abutting property owner 
would create a burden on the servient tenement, the highway. An 
abutter's rights in a highway are subordinate to the paramount right 
of the public in the highway and ofthe public authority to so 
construct a highway as to serve the best use by the public. The 
state may construct a highway in any manner not inconsistent with 
or prejudicial to its use for highway purposes and the mere 
disturbance of the visibility of an abutter's property from the 
highway by such construction or reconstruction does not give rise 
to a compensable damage in the abutter. 
Id. at 363-364. (internal citation omitted); See also In re Appropriation ofEasement for Highway 
Purposes (Preston v. Weiler), 194 N.E.2d 440,444-46 (Ohio App. 1962) (interference with 
visibility of owners' land due to change in street grade did not constitute a taking and did not 
warrant compensation) (revd on other grounds 191 N.E.2d 832 (Ohio 1963); National Biscuit 
Co. v. State, 211 N.Y.S.2d 435, 436 (N'YApp.Div. 1961) (compensation award improperly 
included compensation for loss of visibility of business by users of abutting street, and 
condernnee's experts improperly testified as to loss of visibility from roadway). 
The State ofFlorida was one of the first states to adopt a statute to authorize recovery of 
business damages in condemnation cases involving partial takings. Idaho's business damage 
statute is modeled on Florida's business damage statute. See Idaho Code § 7-711(2)(b). In State 
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Road Dept. v. Lewis, 170 So.2d 817 (Fla. 1964), the Supreme Court of Florida" in addressing the 
Florida business damage statute in a partial taking case, held as follows: 
The statute, § 73.10, does not, in our view, change or enlarge the 
judicial rule against allowing consequential damage because of 
change of grade of an authorized roadway affecting access, light or 
view.	 It only operates in the condemnation ofa right of way where 
the effect of the taking ofthe property itselfmay damage or 
destroy an established business ofmore than five years standing, in 
which event the jury shall only consider what effect the denial of 
the use of the specific property taken has upon the said business 
and award special damages. These special business damages 
authorized by the statute are predicated upon the effect the taking 
of an owner's land for a right of way has upon such a business and 
not upon the effect the construction ofan overpass or other change 
ofgrade ofa roadway has upon such business. The District Court 
of Appeal while basing its determination upon its interpretation of 
§ 73.10 ... nevertheless deviated from the long adhered to 
holdings ofthis court that consequential damages arising from the 
elevation or change of grade of an authorized road by the 
construction of an overpass or otherwise are not the subject of 
compensation. 
Id. at 819 (emphasis added). 
In this case, HI Boise is trying to recover damages that result, not from the effect that the 
taking of a narrow strip of its land for the construction of a sidewalk has on the remainder of its 
property, but for distant changes in the grade of the freeway and the height of a new overpass 
being constructed by lTD that are not on the property acquired from HI Boise. The claim ofloss 
of visibility is contrary to long established case law from across the country. Based on the 
foregoing, HI Boise's claim for loss of visibility should be dismissed as a matter oflaw, and all 
testimony regarding loss or impairment of visibility should be excluded. 
C.	 HI Boise Cannot Establish That A Taking Has Occurred And Cannot Recover 
Damages Based On Increased Noise. 
HI Boise is not entitled to damages from increased noise for the following reasons. First, 
noise damages are generally not recoverable in condemnation cases. Second, the alleged effects 
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of increased noise are not unique to the HI Boise property but are shared by all property owners 
in the area. Third, to establish that a taking has occurred as a result of noise in a claim for 
inverse condemnation, HI Boise would have to show that the noise deprives HI Boise from "all 
economically beneficial uses" of its property, and no such showing has been made or suggested. 
In its decision of July 23,2010, the Court ruled that the sound wall waiver executed by 
HI Boise did not waive "any and all claims based on noise." Order, at 10 (filed July 23,2010). 
As part of this ruling, the Court stated "ITD does not argue that a claim for damages due to 
increased noise is not a compensable property right." Id. at 9. In its summary judgment motion, 
lTD relied on the language of the sound wall waiver to show that HI Boise had waived its right 
to recover damages for increased noise from Interstate 84. ITD did not address. the more general 
issue of whether HI Boise can recover for alleged increase in noise in general. Now that the 
Court has ruled on the scope of the waiver, lTD turns to the legal principles that bar HI Boise's 
noise claim beyond the express waiver. 
1.	 HI Boise's Claim for Damages Resulting from Increased Noise Should be 
Dismissed as a Matter of Law. Noise Damages are Generally Not 
Compensable in Condemnation Actions. 
It is long established eminent domain law in Idaho that noise should not be considered as 
a compensable item of damage in the ordinary condemnation case. Idaho- Western Ry. Co. v. 
Columbia Conference ofEvangelical Lutheran Augustana Synod, 20 Idaho 568, 119 P. 60,66 
(1911) ("The noise incident to the operation of railway trains should not be considered as an 
element of damage in the ordinary case, for the reason that such a purpose is lawful and 
condemnation is allowed therefore, and the noise of operating a railroad goes along with the 
use.,,).2 This principle oflaw was established in 1911, and it remains the law in Idaho. 
2 The Idaho Supreme Court in the Synod case ultimately permitted the award of severance 
damages for increased noise to the landowner. But it is significant to note that the holding is 
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Accordingly, HI Boise's claims for damages resulting from increased noise is improper and 
should be dismissed as a matter of law. 
2.	 HI Boise's Claim for Damages Resulting from Increased Noise Should be 
Dismissed as a Matter of Law Because Noise Damages are Not Compensable 
When Shared By the Public At-Large. 
HI Boise is also barred from recovering damages for noise because the effects of noise 
from sections ofInterstate 84 to the west of the HI Boise property and noise from Vista Avenue 
are not specific to HI Boise. Rather, the effects of such noise are felt by the public at large. See 
4A NICHOLS ON EMINENT DOMAIN §14.03[2][b] (3rd ed.). As stated by the foremost treatise on 
the laws of eminent domain, "the most common examples ofdamages that have been held to be 
non-compensable on the theory that they are felt by the public at large are noise, dust, and the 
rerouting oftraffic." Id. (emphasis added). If the noise impacts are similar to most properties 
along the roadway then road noise is generally not compensable. 4A NICHOLS ON EMINENT 
DOMAIN §14A.Ol[l] (3rd ed.). 
Most states have adopted this rule and held that even where a partial taking of land 
occurs, if the increase in noise is not special or unique to the property in question, thellandowner 
cannot recover compensation for noise. In Division ofAdministration, State Dept. ofTransp. v. 
West Palm Beach Garden Club, the Florida Court of Appeals held that increase in noise created 
specifically limited to circumstances in which property is devoted to a "special and peculiar use" 
so as to render the noise a private nuisance to the property owner. Id. The "special and peculiar 
use" of the property in Synod was for a college and "not a commercial or money-making 
institution." Id. at 64. In that particular instance, the Court found that an award of damages for 
noise was appropriate. A similar analysis would not apply to the instance case where HI Boise's 
use is not "special or peculiar" and where the property is specifically used for commercial and 
money-making purposes. In fact, the Holiday Inn was purposefully located on a freeway 
interchanges. An increase in noise from the highway is not an unusual or unanticipated result 
from being located adjacent to the Idaho's primary east-west interstate highway. Nor is it a 
private nuisance specific to Hl Boise. 
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by the construction of a new roadway is not compensable as severance damages. 352 So.2d 
1177, 1178-1179 (Fla. App. 4 Dist., 1977). There, the State Department of Transportation 
acquired a 150-foot strip ofland from a city park to build the road, which according to the city, 
would impair the peace and solitude of the park. Id. The court rejected the city's argument and 
denied severance damages for increased noise, explaining that the park would still be 
"beneficially useful" as a park and the noise was no different "than has been inflicted on 
countless tens of thousands of Florida residences[.]" !d. at 1180-1181. See also Div. ofAdmin., 
State ofFla. Dept. ofTransp. v. Frenchman, Inc., 476 So.2d 224,226 (Fla. App. 1985) (holding 
that in condemnation case involving the taking of golf course property for highway project, the 
trial court committed reversible error by permitting jury to consider damages for noise, traffic 
visibility, dust and exhaust fumes because property could still be used for original, intended use). 
In Olson v. Harris County, 807 S.W.2d 594 (Tex. App. 1992), the State: condemned 4,425 
square feet of the landowner's 119,420 square-foot property to build a highway ramp. !d. at 595. 
At the bench trial, Olson testified that his property was damaged because of the increase in noise, 
dust, traffic hazards and potential for flying debris. Id. at 595-596. The trial court ruled that 
since these hazards were shared by the community and were not unique to Olson they were not 
compensable. !d. The Texas Court of Appeals affirmed and held that because these noise and 
dust damages were not unique to Olson they were not compensable. Id. 
In State By and Through Road Commission v. Williams, 452 P.2d 881 (Utah 1969), the 
Utah State Road Commission took a 37-foot strip ofland to widen and improve its highway, 
causing the highway to be closer to the landowner's home. !d. at 881-82. The trial court found 
that the value of the landowner's property had been damaged because of the increased traffic 
noise. !d. at 882. However, the trial court ruled that evidence of the increase in traffic: noise was 
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not permitted because the traffic noise was not "special, unique and peculiar to the property of 
the defendants." !d. The Utah Supreme Court affirmed, holding that the "trial court was correct 
in disallowing the damage based upon diminution in value because of noise." Id. at 883-884. 
Traffic noise originating from the west ofHI Boise's is not "special, unique, and 
peculiar" to the HI Boise property. The noise is experienced by all property owners along the 
Interstate and Vista Avenue. By law, where project impacts such as noise are experienced by 
other property owners in the area there is no right to compensation, and HI Boise's claim should 
be dismissed. See also People ex rei. Dept. ofPublic Works v. Presley, 239 Cal.App.2d 309, 
316-317,48 Cal. Rptr. 672,677 (CaI.App.1966) (holding that an increase in traffic noise was an 
inconvenience general to all property owners in the neighborhood, and not special to defendant). 
3.	 HI Boise Cannot Recover Damages Based on Increased Noise in an Inverse 
Condemnation Claim Because It Has Not Been Deprived of All Economically 
Beneficial Uses of Its Property. 
The Idaho Supreme Court addressed a claim for damages in an inverse condemnation 
action where the landowner sought damages resulting from "increased traffic in the area, 
increased noises, offensive odors, dust, flies and litter" on property other than the property 
owned by the landowner. Covington v. Jefferson County, 137 Idaho 777, 781, 53 P.3d 828, 832 
(2002). In Covington, the Idaho Supreme Court held that to constitute a taking, and therefore be 
compensable, the increase in noise, traffic, odor, dust, flies and litter must be such that it 
"permanently deprives the owner of 'all economically beneficial uses' of his land." fa'. (citation 
omitted). Even though the value of their land had been substantially damaged by their landfill 
neighbor, the Idaho Supreme Court held the Covingtons still had beneficial use of their land and 
thus no taking occurred." fd. at 781-782,53 P.3d at 832-833. 
No evidence exists that a change in traffic on Interstate 84 or Vista Avenue west ofHI 
Boise's property will increase noise to such a level so as to deprive HI Boise of "all 
PLAINTIFF lTD'S BRIEF IN SIJPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 
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economically beneficial uses" of its land. In fact, no expert retained by HI Boise has made any 
such claim to date. Thus, HI Boise is not entitled to damages for an alleged increase in noise. 
D.	 HI Boise Cannot Establish A Taking Or Recover Compensation For Either' Loss Of 
Visibility Or Increased Noise Caused By Construction On Property Not Condemned 
By lTD From HI Boise. 
Idaho also has a long-standing rule of eminent domain law that if alleged damages 
originate from land not taken from the property owner in a condemnation case then, as a matter 
oflaw, the landowner is not entitled to damages. See Oregon-Washington R. & Nav. Co. v. 
Campbell, 34 Idaho 601, 202 P. 1065, 1066 (1921). 
This rule of law originates from the provisions of Idaho's eminent domain statutes 
limiting damages to impacts resulting from the severing of land by physical taking of property 
and "the construction of the improvement in the manner proposed by the plaintiff." Idaho Code 
§ 7-711(1)(a). Specifically, § 7-711(1)(a) provides for an award of "damages which will accrue 
to the portion not sought to be condemned by reason of its severance from the portion sought to 
be condemned, and the construction ofthe improvement in the manner proposed by the 
plaintiff" I.C.§ 7-711(1)(a) (emphasis added). Business damage awards are subject to the same 
limitation. Section 7-711(2)(b) provides for an award of"damages to any business qualifying 
under this subsection having more than five (5) years standing which the taking of a portion of 
the property and the construction ofthe improvement in the manner proposed by the plaintiff 
may reasonably cause." I.C. § 7-711(1)(b) (emphasis added). 
In 1921, the Idaho Supreme Court construed § 7-711(1)(a) (codified under a different 
number, but containing the identica11anguage as the current version) in Oregon-Washington R. 
& Nav. Co. v. Campbell, 34 Idaho 601, 202 P. 1065 (1921). In Campbell, the condemnor sought 
to acquire 120 acres of land belonging to the Carnpbells to construct a railroad. Id at 1065-1066. 
As part of their claim for just compensation, the landowners sought to introduce evidence of 
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damages to a stream that ran through their remaining property caused by construction of the 
railroad line on property not owned by them. Id. The trial court excluded the evidence. Id. On 
appeal, the Idaho Supreme Court affirmed the trial court's decision based, in part, on the fact that 
the damage to the stream was caused by construction of the railroad on land that was beyond the 
land owned by the Campbells and condemned by the railroad. Id. As stated by the Court, "the 
damages thus complained of were occasioned by construction of the railroad on land outside the 
tract owned by appellants, and did not in any way result from the taking of appellants land." Id. 
Accordingly, the evidence of the alleged damages could not be presented to the jury and 
compensation for the damages could not be recovered. Id. 
Based on the Idaho Supreme Court's construction of the state's eminent domain statutes, 
a landowner cannot, as a matter oflaw, recover damages that result from construction of 
improvements outside or beyond the landowner's property. Rather, the recovery of damages is 
limited to those damages that result from the physical taking ofland. !d. 
The United States Supreme Court has likewise endorsed the rule limiting consideration of 
severance damages to those damages caused by the use of the condemned portion ofland. See 
Campbell v. UtS; 266 U.S. 368, 372, (1924). As stated by the U.S. Supreme Court: 
[t]he rule supported by better reason and the weight of authority is 
that the just compensation assured by the Fifth Amendment to an 
owner, a part of whose land is taken for public use, does not 
include the diminution in value of the remainder caused by the 
acquisition and use of adjoining lands of others for the same 
undertaking. 
Campbell v. Us., 266 U.S. at 372. Following the rule adopted by the U.S. Supreme Court, HI 
Boise cannot recover damages for alleged loss of visibility or noise caused by or originating on 
land not condemned from HI Boise by lTD. Accord City ofAlbuquerque v. Westland 
Development Co., Inc., 909 P.2d 25,30 (N.M. App. 1995). 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 
CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND INCREASED NOISE - 26 
001456
 
  .  . . 
,   
     
     
    








. s.,  
 
   
   
 
.  
    




As noted above, the Idaho Supreme Court addressed a claim for damages in an inverse 
condemnation action where the landowner sought damages resulting from "increased traffic in 
the area, increased noises, offensive odors, dust, flies and litter" on property other than the 
property owned by the landowner. Covington v. Jefferson County, 137 Idaho 777, 781, 53 P.3d 
828,832 (2002). In Covington, the Idaho Supreme Court held that to constitute a taking, and 
therefore be compensable, the increase in noise, traffic, odor, dust, flies and litter must be such 
that it "permanently deprives the owner of 'all economically beneficial uses' of his land." Id. 
(citation omitted). 
The loss of visibility and the increase in noise cited by HI Boise is located on or emanates 
from lands not taken from or owned by HI Boise. No evidence exists that a change in traffic to 
the west of HI Boise's property will increase noise to such a level so as to deprive HI Boise of 
"all economically beneficial uses" of its land. Nor does any evidence exist that the alleged loss 
or reduction of visibility of the HI Boise property will deprive HI Boise of "all economically 
beneficial uses" of its property. In fact, no expert retained by HI Boise has made any such 
claims to date. Thus, HI Boise is not entitled to damages for loss of visibility or increased noise. 
v. CONCLUSION 
Based on the foregoing, ITD respectfully requests that the Court enter partial summary 
judgment dismissing HI Boise's claim for taking and damages based on an alleged loss of 
visibility. ITD further requests that the Court dismiss HI Boise's claim for taking and damages 
based on alleged increased noise originating from the west ofHI Boise's property. 
PLAINTIFF lTD'S BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING 









   









    
Respectfully submitted this 5th day of August, 2010. 
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HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
lTD'S MOTION AND SUPPORTING BRIEF 
FOR LEAYE TO FILE OYER-LENGTH 
BRIEF IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT DISMISSING 
CLAIMS BASED ON ALLEGED LOSS OF 
VISIBILITY AND INCRI~ASEn NOISE 
Pursuant to Rule 8.1 of the Local Rules of the District Court Division for the Fourth 
Judicial District, Plaintiff Idaho Transportation Board ("lTD") respectfully requests leave to file 
an over-length brief of27 pages in support of its Motion for Summary Judgment Dismissing 
Claims Based on Alleged Loss ofVisibility and Increased Noise. The grounds for lTD's motion 
to file an over-length brief include the following: 
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1. In the present condemnation action, Defendant HI Boise, LLC ("HI Boise") claims 
entitlement to compensation based on the alleged loss of visibility of its property by passing 
motorists on Interstate 84. 
2. HI Boise also claims entitlement to compensation for an alleged increase in traffic 
noise from Interstate 84 west of the HI Boise property and from Vista Avenue.' 
3. HI Boise's claims for noise and loss of visibility damages are made without 
citation or reference to statutory authority or case law that would validate or support these 
claims. The reason behind the lack of authority for the claims is that they are contrary to long 
established laws of eminent domain in Idaho and other jurisdictions. 
4. lTD's Brief in Support of its Motion for Summary Judgment Dismissing Claims 
Based on Alleged Loss of Visibility and Increased Noise must necessarily set forth the applicable 
principles of eminent domain law established in Idaho statutes, Idaho case law, and case law 
from across the country which make clear that HI Boise's claims of entitlement to damages for 
an alleged increased noise and loss of visibility are barred as a matter of law. 
5. lTD has made every effort to submit a concise brief that succinctly addresses the 
relevant legal authority and the impropriety of HI Boise's claims. However, because of the need 
to detail the principles of eminent domain law on the issues presented and the volume of case 
law that invalidates HI Boise's claims, lTD has been unable to provide a brief within the page 
limits provided for under the rules. lTD's brief exceeds the page limit by two pages, presenting 
text that is 27 pages in length. 
1 The Court dismissed HI Boise's claim for damages for increased noise from 1--84 on the south 
side of the HI Boise property in its Order on summary judgment issued July 23,.2010. Order 
Granting in Part and Denying in Part Plaintiffs Motion for Partial Summary Judgment, p. 10. 
Thus, the only aspects of alleged noise damage that remains in this case are the alleged increased 
noise to the west of HI Boise's property and from Vista Avenue. Id. 
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6. ITD's brief represents its best efforts to present the Court with only the necessary 
analysis of the issues, legal standards, and case law applicable to ITD's Motion for Summary 
Judgment Dismissing Claims Based on Alleged Loss of Visibility and Increased Noise. 
7. This motion is made in good faith, with no intent to burden the Court or HI Boise 
unnecessarily. 
Based on the foregoing, ITD respectfully requests the Court grant its motion to file an 
over-length brief in support ofITD's Motion for Summary Judgment Dismissing Claims Based 
on Alleged Loss of Visibility and Increased Noise. 
DATED this 5th day of August, 2010. 
By -+-+-f,''-4L.Jo':...Lj'-----'-''--I,,'fq---------­
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NOTICE IS HEREBY GIVEN THAT the hearing on PlaintiffIdaho Transportation 
Board's ("lTD") Motion for Summary Judgment Dismissing Claims Based on Alleged Loss of 
Visibility and Increased Noise is set for Thursday, September 2, 2010, at 4:00 p.m., or as soon 
thereafter as counsel may be heard, before the Honorable Ronald J. Wilper, located at 200 West 
Front Street, Boise, Idaho 83702. 
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HI BOISE, LLC, a Delaware limited 
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FOURTH SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION TO 
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Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned 
counsel that a copy of PLAINTIFF'S FOURTH SET OF INTERROGATOJUES AND 
REQUESTS FOR PRODUCTION TO DEFENDANT HI BOISE, LLC was served on all 
parties, along with a copy of this Notice, on the date and in the manner indicated on the 
Certificate of Service below. 
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DATED this 5th day of August, 2010. 
HOLLAN HART 
Mary V. /'fl k 
Special Mputy Attorneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
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HI BOISE, LLC., a Delaware limited liability company, 
and MORTGAGE ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S REPLY BRIEF IN 
SUPPORT OF MOTION TO 
AMEND SCHEnULING 
ORDER RE EXIPERT 
DEADLINES 
Defendant HI Boise, LLC, a Delaware limited liability company, ("HI Boise"), by and 
through its undersigned counsel of record, Greener Burke Shoemaker P.A., submits this Reply 
Brief in Support of its Motion to Amend Scheduling Order Regarding Expert Deadlines. 
I. SUMMARY OF HI BOISE'S POSITION 
HI BOISE SUBSTANTIALLY COMPLIED WITH THE COURT'S ORDER SETTING 
PROCEEDINGS AND TRIAL ENTERED ON AUGUST 19, 2009 ("PRE-TRIAL ORDER") 
REGARDING EXPERT DISCLOSURE. 
While it is technically correct as a matter of form, lTD cannot honestly refute. HI Boise's 
representation to this Court that the 13 pages devoted in its Supplemental Responses to 
Plaintiffs Interrogatories, served on June 10, 2010, substantially complied with the Pre-Trial 
DEFENDANT HI BOISE, LLC'S REPL Y BRIEF IN SUPPORT OF MOTION TO AMEND 



















  , 
   




    ,
    
   I  
-
~" 
Order. (Affidavit of Counsel, Exhibit M, p. 5-19) As noted in ITO's responsive brief, the 
disclosure of expert information was due by HI Boise on Monday, June 7, 2010 - 72 hours/3 
days before the date the very same information, albeit in a different format, was provided on 
June 10, 20 IO. The expert disclosures made through the supplemental interrogatories included 




• Other Information Considered 
• Exhibits Used or Relied Upon 
• Qualifications of Witness 
• List of Publications 
• Compensation to be Paid to Witness 
• List of Other Cases 
The supplemental discovery responses provided Rule 26(b)(4)-compliant information for 
all four of HI Boise's expert witnesses. Additionally, the basic nature of each of those witnesses 
has been known by ITD and its counsel for the preceding two months with respect to Messrs. 
Butler and Dobie, and since November 3, 2009, with respect to expert witness Anne Lloyd-
Jones. Thus, the only new disclosure with respect to expert witnesses was the testimony of Mark 
Richey. Again, at the end of the day, ITD's central argument devolves to one of form - not of 
substance. 
As to all four of the witnesses, the disclosures made were complete and adequate and 
served the purpose of the expert disclosure requirements to: "prevent surprise testimony by 
insuring that opposing parties are aware of the nature of the expert opinions prior to trial." 
(Robertson v. Sadjak, WL 1418393, *4-5 (D) Idaho 2010) (citation omitted)). (ITD Brief at p. 
11 ) 
II. RESPONSES TO lTD'S "GROUNDS FOR DENIAL OF HI BOISE'S MOTION" 
DEFENDANT HI BOISE, LLC'S REPLY BRIEF IN SUPPORT OF MOTION TO AMEND 











ITO advances 11 "grounds" as a basis to deny HI Boise's motion. Those grounds are set 
out verbatim below with HI Boise's response in italics immediately following. 
1. HI Boise's request to amend the Scheduling Order is made solely because it missed 
the deadline to disclose advancing experts to support its counterclaim and contentions in the 
case. 
HI Boise will not deny that the disclosure ofthe information required by the Court's Pre-
Trial Order was made on June 10,2010, as opposed to June 7, 2010, the "deadline." Thus it is 
true that Boise cannot deny that the deadline was "missed ,. As a result, lTD had all ofthe 
information the Court's Pre-Trial Order required 147 days as opposed to 150 days prior to trial. 
The scheduling order would ofnecessity have to be amended regardless, either by stipulation or 
motion. 
2. The reasons offered by HI Boise in support of the motion have no basis in law or 
fact and are simply an attempt to disguise the fact that it missed the deadline. 
The completion ofthe Project - at least the completion ofcritical components ofthe 
Project and those touching and abutting HI Boise 's property - are important and required 
measurement and analysis by HI Boise's traffic engineer, whose analysis, in turn, impacts the 
opinions and testimony ofHI Boise's other three experts. 
As ofJune 8, 2010, it would have been impossible for Mr. Dobie to measure the slope 
analysis or perform the site and vision triangle analysis described in his June 27, 2010 Traffic 
Impact Study. (See June 8, 2010 exhibit A to the Affidavit ofPatrick Dobie P.E.). Not only was 
Mr. Dobie diligent in monitoring the completion ofportions ofthe Project and improvements 
adjacent or near the HI Boise property (Dobie Affidavit, ~ 7), but so too was HI Boise's counsel 
who also was monitoring the status ofthe construction and was advised by the Holiday Inn's 
engineer that as ofJune 15, 2010, the sidewalk adjacent had not yet been completed. (Second 
Affidavit ofCounsel, Exhibit F) 
DEFENDANT HI BOISE, LLC'S REPLY BRIEF IN SUPPORT OF MOTION TO AMEND 
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lTD's computer generated vision triangles and slope analysis may be available to lTD 
and its engineers, but the same computer stored information is not available to HI Boise or its 
traffic engineer. Additionally, HI Boise understandably, is distrustful ofI'I'D's "planned" 
project improvements, and has a justifiable basis for awaiting the completion ofat least critical 
project components "as built. " 
Thus, HI Boise's July 6, 2010 disclosures carried with it the caveat that since the 
driveway and related project improvements adjoining HI Boise's property still had not been 
completed, that Mr. Dobie needed to reserve the right to amend his testimony. In a cascading 
fashion, since the other experts depended in part upon Mr. Dobie's analysis, their testimony also 
was reservedfor the same reasons. Therefore, the substance ofthe expert's opinion disclosed by 
HI Boise on June 10, 2010 and July 6, 2010, would have been no different had it been disclosed 
on June 7, 2010. Andfinalization ofthe expert disclosures would have necessarily awaited Mr. 
Dobie's analysis which was performed the week ofJuly 13, 2010, after the referenced Project 
components were completed by lTD's contractor. 
The only information that was not made available on June 10, 2010 regarding the nature 
and substance ofeach expert's opinions pertain to Mr. Dobie's final analysis ofthe site triangle 
and the slope ofthe Vista Avenue driveway. Thus, it is at least unfair, ifnot a violation ofHI 
Boise's due process rights, to require it to disclose information that it was impossible/or it to 
acquire. 
3. After missing its deadline, HI Boise realized the seriousness of the missed 
deadline and developed the cover story of "project completion." If project completion were a 
valid reason for is failure to comply with the Court's order, HI Boise would have raised it long 
ago---such as when the case deadlines were set and when the deadlines were reaffirmed 
following HI Boise's own motion to bifurcate the trial. Further, HI Boise is aware that its experts 
do not need to wait for the project to be completed to finish their reports. Counsel for HI Boise 
DEFENDANT HI BOISE, LLC'S REPLY BRIEF IN SUPPORT OF MOTION TO AMEND 
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on July 21, 2010 wrote that "HI Boise's four experts ... will have any revised final or 
supplemental experts, completed by August 3, 2010." 
HI Boise's counsel did, indeed, agree to accelerate the final reports ofits Jour experts 
before the completion ofthe entire Project and did provide them on August 4, 2010, after lTD's 
counsel refused to stipulate to modify the Pre-Trial Order. 
On July 12, 2010, HI Boise's counsel wrote lTD's counsel requesting the scheduling of 
both parties' expert depositions and explaining HI Boise's position regarding the difficulty cf 
finalizing experts' opinions until the Project was completed. (Second Affidavit ofCounsel, 
Exhibit G) 
As explained in that letter, HI Boise's counsel was mistaken in his beliefthat July 6, 2010 
was the deadline for disclosing Defendant 's experts, and had incorrectly calendared July 6, 
2010 as HI Boise's deadline as the "Defendant" when he took over the case in October 2009, 
and did not reread, as certainly he should have, the Pre- Trial Order, which did not inJact 
address deadlines as to parties, but as to "the advancing" and "responding" party. 
4. HI Boise did not seek relief prior to expiration of the deadline. In fact, HI Boise 
waited more than a month after the deadline before seeking relief. Therefore, HI Boise's motion 
should be denied given its disregard of court-imposed deadlines and its failure to seek relief in a 
timely or proper fashion. 
This is correct. HI Boise also made the mistake ofanticipating that having complied with 
the substance ofthe Court's Pre-Trial Order, and lTD not being able to make any earnest 
showing ojprejudice in receiving all the expert testimony available in 147 days prior to the 
scope ofthe take trial, that I1V would agree to accept the July 6, 2010 filings and extend the 
August 5, 2010 discovery deadline and supplementation ofits expert reports as IRCP 6(b) 
specifically allows "before or after the expiration" ojany deadline. 
DEFENDANT HI BOISE, LLC'S REPLY BRIEF IN SUPPORT OF MOTION TO AMEND 
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5. To be excused from "strict compliance" with the Scheduling Order requires a 
showing of "extraordinary circumstances." HI Boise argues that they should be excused from 
strict compliance of the Scheduling Order because their "substantial compliance" with the 
Scheduling Order is an "extraordinary circumstance." This argument is both illogical and has no 
merit. 
Although HI Boise's failure to characterize the disclosure ofexperts opinions as an 
"expert disclosure," on June 10,2010 was the result ofHI Boise counsel's mistake as to the 
August 19, 2009 characterization ofHI Boise, either then or on April 19, 2010 when it filed its 
counterclaim, as an "advancing party, " at least from the perspective oflTD, tempered by a 
practice more drawn to a resolution ofthe dispute on the merits, HI Boise would urge that it has 
no basis to complain because it cannot show any prejudice. The only disadvantage or prejudice 
that lTD can advance is the fact that Mr. Dobie's opinions, and thus to some degree, HI Boise's 
other three experts, relate to the Project or its critical components not being complete when they 
were made. Thus, HI Boise submits that the "extraordinary circumstances" justifiably excusing 
it from not being able to finalize expert opinions on June 7, 2010, on July 6, 2010, or at any time 
earlier than July 13, 2010, was the fact that the Project was not completed until then. Indeed, 
based upon the Affidavit ofRobert Jacobs recently filed in response to HI Boise's motion, "even 
though components ofthe Project completed today will be corrected prior to Project completion 
and acceptance ofthe contractor's work by lTD. " (Jacobs Affidavit, ~ 
6. HI Boise's claim of substantial compliance is refuted by its own actions. 
Specifically, after the deadline had passed, HI Boise tried to pass off a Supplemental Discovery 
Response as its expert disclosures. 
HI Boise's three-day late supplemental discovery responses did constitute the 
"substantial compliance." HI Boise could have labeled them as "Expert Witness Disclosure" or 
"Advancing Party's Expert Witness Disclosure" or anything else. More important is the 
substance ofwhat was disclosed, and disclosure in whatever format or by whatever label was 
extensive and constituted substantial compliance. 
DEFENDANT HI BOISE, LLC'S REPLY BRIEF IN SUPPORT OF MOTION TO AMEND 
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7. Condemnation cases are typically tried before the project is fully constructed. 
Thus, HI Boise's assertions that it needs to have the project fully constructed before its experts 
can formulate their reports is contrary to the customary practices of experts in condemnation 
cases and is contrary to standard court procedures in condemnation cases. 
The timing ofthe trial ofa condemnation case is a constant source oftension between 
condemnors and condemnees. Ms. York, predictably from the condemnor's perspective, as the 
condemnor will always urge, that the case be tried sooner than later and certainly before the 
Project is completed. In contrast, no experienced attorneyfor a condemnee wants a trial sooner 
than later. Even the best-intentioned condemnor can result in a project "as built" being 
changed slightly or significantly from "as planned." Ifa settlement or a trial is achieved based 
upon plans, the condemnees loses. There is some incentive for a condemnee to move the case 
along towards trial, and certainly HI Boise is not immune to that (i.e., that it wants to receive the 
just compensation it is due sooner than later). But here where the Project is so substantial and 
really the product ofthree dimensions, no experienced attorney representing HI Boise would 
want to take the risk oftrying the case or preparing expert testimony before the Project is 
completed, or at least the most significant components ofthe Project are completed. The 
condemnor usually controls the timing ofthe judicial proceedings because it has a right to file a 
Complaint and the Courts impose deadlines that generally call for the case to move along, every 
condemnee 's attorney will want to delay until the project is completed. Although lTD, like most 
condemnors, has relatively unlimited resources and access to computer program from which the 
product was designed, HI Boise, just like virtually condemnee, is much more limited resources 
and its experts and engineers to not have access to the same computer database. They 
predictably and necessarily await a more reliable and accurate calculations that can only occur 
upon completion ofthe Project. (Dobie Affidavit, ~6). 
8. HI Boise's reliance on C & G, Inc. v. Canyon Highway District No. 4 is 
misplaced. 137 Idaho 140, 75 P.3d 194 (2003). C & G only addresses when the statute of 
limitations for an inverse condemnation claim begins to run. It does not address when expert 
DEFENDANT HI BOISE, LLC'S REPLY BRIEF IN SUPPORT OF MOTION TO AMEND 
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witnesses should be disclosed in a case. It in no way authorizes a party to ignore a court-ordered 
deadline for the disclosure of expert witnesses and reports. 
HI Boise believes it is axiomatic that ifa property owner is not obliged to bring a lawsuit 
arising in inverse condemnation until a project is completed, the owner should not be required to 
work up, prepare opinions, and actually try that case until after the Project is completed. It is 
not a matter ofHI Boise or any other condemnee seeking to "ignore" a court-ordered deadline 
for expert disclosure, but rather a product oflogic andfairness and avoidance ofsurprise. 
HI Boise's position is bolstered by long-standing law from the United States Supreme 
Court: 
The Fifth Amendment expresses a principle of fairness and not a technical rule of 
procedure enshrining old or new niceties regarding 'causes of action' - when they are 
born, whether they proliferate, and when they die. . . . 
When dealing with a problem which arises under such diverse circumstances procedural 
rigidities should be avoided. ... [T]he owner is not required to resort either to piecemeal 
or to premature litigation to ascertain the just compensation for what is really 'taken. ' ... 
u.s. v. Dickinson, 331 u.s. 745, 748-749 (1947). Similarly, as lTD's construction project is one 
that is, to date, "continuous ,. and undisputedly incomplete, "there is nothing in reason, so there 
is nothing in legal doctrine, to preclude" this Court from now postponing relevant deadlines to 
conform to the "diverse circumstances" in which the parties now find themselves. Id. 
Otherwise, HI Boise will be substantially prejudiced by being forced to, against all Idaho and 
United States precedent, resort to "premature litigation" based on incomplete/acts. 
lTD also argues that, or at a minimum alludes to, HI Boise's counterclaims in this action 
are possibly not compulsory under I.R.C.P. 13(a). Both as a matter ofIdaho statutory language 
and condemnation precedent from other jurisdiction, lTD '.'I argument, for which it provided no 
legal support, is simply not the law. First, Idaho Code § 7-711 provides that "The court, jury or 
referee must hear such legal testimony as may be offered by any of the parties to the 
proceedings, and thereupon must ascertain and assess . . . the damages which will accrue to the 
DEFENDANT HI BOISE, LLC'S REPLY BRIEF IN SUPPORT OF MOTION TO AMEND 
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portion not sought to be condemned . . . [and] the damages to any business qualifying under this 
subsection . . . . " 
9. The claim by HI Boise's expert, Mr. Pat Dobie, that he cannot calculate the sight 
triangle before the project is fully constructed is contrary to standard practice in the field of 
traffic engineering to calculate the sight triangle based on project plans. See August 2, 20 I0 
Affidavit of Robert Jacobs in Response to HI Boise's Motion to Amend Scheduling Order Re: 
Expert Disclosures ("Jacobs Aff."). Mr. Dobie's claim is also refuted by the fact that Mr. Dobie 
already calculated the sight triangle as part of his April 26, 2010 affidavit in response to lTD's 
Motion for Partial Summary Judgment. 
Mr. Dobie did make a preliminary site triangle analysis but he has been consistent in 
reserving the need to await construction ofthe Project to make sure how the Holiday Inn sign, 
now approximately 7feet closer to the Vista Avenue right-of-way, relates to that site triangle. As 
both lTD's expert and HI Boise's expert would appear to agree, the calculation ofthe site 
triangle is appropriately a function ofnot just measuring lateral distances, but also measuring 
the height ofthe driver's eye. This is why the slope ofdriveway is so critical. And, as predicted, 
the driveway grade as constructed varies materially for this purpose and other life, safety and 
emergency vehicular access issues, from the "planned" average driveway grade of7.1% and the 
as built driveway grade of9.25%. (Second Affidavit ofCounsel, ~4 and 6). 
10. ITO has not delayed the production of any documents or simulation. HI Boise has 
had the documents regarding the Synchro files since November 2,2009, and has had the most 
current Synchro simulation since March 29,2010. 
The three-month delay from April 9, 2010 to July 7, 2010, is not just any delay, but a 
delay that is inexcusable. Among the reasons advanced by lTD for delaying production ofthe 
sought-after Gould Synchro file, is the fact that it assertedly did not differ from that earlier 
DEFENDANT HI BOISE, LLC'S REPLY BRIEF IN SUPPORT OF MOTION TO AMEND 
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produced. Attached to the Second Affidavit ofCounsel as Exhibits D and E, respectively, are 
still frames from the Gould Synchro video and the earlier produced Synchro video. As is 
evidencedfrom comparing these two, there are, in fact, differences between the lane 
configuration up from Vista Avenue - notably that the Gould video depicts. Two lanes of 
northbound traffic immediately north ofthe Interstate bridge whereas while a still ofthe earlier 
produced video only depicts two lanes in that same location. 
11. Additionally, discovery regarding the Synchro files regarding the 2035 projection 
of traffic flow is now moot because of his Court's July 23, 2010 Order dismissing HI Boise's 
claims for damages related to traffic flow. 
The Court's July 23 Order narrowing HI Boise's claims for damages is nothing more 
than a convenient but hollow effort to excuse this otherwise unjustifiable delay in producing 
these files. Moreover, the Synchro files are sought, not just to establish traffic/low, but as 
evidence pertinent to and as a component ofemergency access, and limitation offire and other 
emergency access to the Holiday Inn site from Vista Avenue. 
SUMMARY 
HI Boise readily admits and apologizes to the Court for non-compliance with the Court's 
Pre-Trial Order - a date that precedes current counsel's employment in the HI Boise, but so far 
as lTD's arguments and contentions are concerned, they are notably lacking any argument that 
lTD has been prejudiced. Thus, HI Boise urges that the Court grant its motion to recognize HI 
Boise's June 10,2010 filing as compliant and as would be most generous to lTD, treat the July 6, 
2010 filing as compliantj9r HI Boise's obligation to disclose its experts as an advancing party. 
DATED THIS .,Li""-- day of August, 2010. 
GREENER BURKE SHOEMAKER P.A. 
By~yct;b 
Fredric V. Shoemaker 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRAnON 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No. CV OC 0903179 
SECOND AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT HI BOISE 
LLC'S MOTION TO AMENID 
SCHEDULING ORDER REEXPERT 
DISCLOSURE 
I, Fredric V. Shoemaker, being first duly sworn upon oath, depose and say: 
1. I am an attorney with the law firm of Greener Burke Shoemaker P.A., and am the 
principal attorney of record for Defendant HI Boise, LLC ("HI Boise"), in the above-entitled 
proceeding. 
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2. I make this Affidavit based on my own personal knowledge and am competent to testify 
to the matters stated herein if called upon to do so. 
3. Attached to this Affidavit as Exhibit A is a true and correct copy of the driveway grade 
analysis prepared by Dobie Engineering, Inc., following Patrick Dobie P.E.'s inspection and 
measurement ofthe Vista Avenue driveway and driveway slope on or about July 13,2010, which is 
a true and correct copy of a page, referenced as Bates No. HIB06732, of the signed and stamped 
Holiday Inn Boise Driveway Impact Study dated July 27, 2010, provided as part of HI Boise's 
Supplemental Expert Disclosure on August 4, 2010. 
4. Exhibit A reveals an average driveway grade of9.25% with varying slopes, as measured, 
varying from 6.7% to 12.4%. 
5. Attached to this Affidavit as Exhibit B is a true and correct copy ofpage 4 referenced as 
Bates No. HIB00617 of Dobie Engineering, Inc.'s Traffic Analysis Study which includes the 
corresponding Summary ofFindings/Safety Problems associated with the driveway grade slope, item 
7 which reads "The driveway grade was constructed at an average 9.2% grade for entering traffic. 
The steepest grade is 12.4%. These grades are too steep to conform to generally accepted traffic 
engineering and emergency access standards." 
6. Attached to this Affidavit as Exhibit C is a true and correct copy of Sheet 284 of490 of 
lTD's project plan sheets for the Project dated October 30, 2008, Bates No. ][TD000528, which 
includes the Vista Avenue driveway approach and reflects different slopes measured from the east 
side of the sidewalk, namely 4 feet at 2%, followed by 10 feet at 6%, followed by 25.54 feet at 
8.46% for a planned average driveway grade of7.1 %. 
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7. Attached as Exhibit D is a true and correct copy ofa still frame ofthe Synchro video file 
No.2, sometimes referred to as the "Gould Synchro File" produced in a viewable format by lTD on 
July 7,2010, depicting traffic and lane configuration for the year 2035 AM, as part of Bates Nos. 
ITD005626 - ITD005627. 
8. Attached as Exhibjt E is a true and correct copy of is a still frame of the Synchro video 
files produced by lTD on March 29,2010 as part ofBates No. ITD005610 reflecting traffic and lane 
configuration on Vista Avenue for the year 2035 AM. 
9. The lane configurations of Vista Avenue depicted in Exhibit D and E are different. 
10. Attached as Exhib.it F is an email from Holiday Inn's on-site engineer advising that the 
sidewalk in front of the Holiday Inn had not yet been completed. 
11. Attached as Exhibit G is a copy of your Affiant's letter of July 12, 2010, to lTD's 
counsel. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 5th day of August, 2010, a true and correct copy of 
the foregoing was served upon the following: 
Mary V. York D Via U.S. Mail 
Theodore S. Tollefson D Via Hand Delivery 
Holland & Hart LLP o Via Facsimile 343-8869 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. o Via U.S. Mail 
1818 Library Street, Suite 300 D Via Hand Delivery 
Reston, VA 90190 D Via Facsimile (703) 748-0183 
Defendant 
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SUMMARY OF FINDINGS 
SAFETY PROBLEMS 
1.	 Priorto the VAle projectthesegmehtof Vista Avenue adjacent to the HI Boise main access
 
operated relatively safely. Thehistoric crash ratewas less than similarprincipal arterials.
 




3.	 The intersection sight distance for left-turnlnq vehicles exiting the site is not adequate'. 
4.	 Vehicles stacked In the median lWLT laneon Vista conflict with sightdlstanoe requirements
 
for'left·tumlng vehicles entering the site.
 
5.	 The north end ofthe median island for the northbound left-turning trafficapproaching the
 
1-84Nista sIgnal is too close to the HI Boise access to permit a safe exit movement
 
6.	 The levelof complexity ofthenew trafficcontrol plan exceeds trafficsafety g'uidelines. 
7.	 The driveway gradewas constructedatan average 9.2% gradefor entering traffic. The
 
steepest gradeis 12,4%. These grades aretoo steep to conform to generally accepted traffic
 
engineering Mdemergency access standards.
 
·DEFICIENCIES IN THE VAle DESIGN 
1.	 The NB~L T laneon VistaAvenue at theElderStreetapproach is insufficient to accommodate
 
thedesign traffic volume. The final design conflicts withAASHTO, ITOand,.\CHO geometric
 
design standards and guidelines.
 
2.	 TheTypeV accesscontrol doesnot conform with ITO guidelines at freeway ramps. 
3.	 The reconstructed driveway at the Holiday Innexceeds minimum gradestandards. 




5..	 The intersection sight distance for vehicles entering the HI site from the southbound laneson
 
Vista Avenue does notcQnfonn toAASHTOstandarcls.
 
a.	 The SB-LT movements fromVistaentering the sitemuststopIn the through trafficlanes, The
 
resulting speed dffl'erenttal conflicts withMSHTO<standards.
 
7.	 Theraised: median fsland on Vista Avenue interferes with the safe movements ofleft-lurning
 
trafflcaxitina the HI slte.
 






. i r    j ct t      I   
 t   il r  
.  e     s t   r      
 
  ti n, t  H m g     
.            t  t i a l~e  
r' -  i l s   
.   · a i i l   fi   
SI     I 80 ac   t 
.  l   fi     i   Lli li
.        
e  .    fic 
C S  
,  
.  8    t    r      
 ffic  t  .    
  
  e  s  s t      . 
          
   t    I      
 
   Si t      I     I~lne$  
U o  rd  
  8-L   t     t     fi  t! .  
i f i it  AASHTO<sta  
   t i  
l   i ~ 
. i  . l tiOI    I i   l o     hil~ .
4 





SHEET 284 OF 490 
j'i Ii) --' 
MATCH EXIST 
CROWN 2820.30 










__ /' T" 
<.' , .'If, '"­ _. -, ( "t-«: " i . -
ST A 27+2 .4-b, 1\D4.85' ~ T ~ 
LIMITS OFi f?AV~MENT! 'If 
CONSTRU T)DN;' .:.
, ! s-, ~~ 
/ I :,= 
I i 
H EXIST 






PRO~IECT PLAN SHEETPROJECT NO. 
1-84 VISTA AVENUE 
INTERCHANGE009(818) 
VIST A AVE,!.. WELDER ST 




























.. i;;"! 'MATCH EXIST 
. 'I" v PV·2.3.95:," I TC' 4.40 
/',...-·l~"'; : 







. ' EXIST 
t ~,..., ": I I 
'-<~ \"l
,:""'1'/ ,/





REVISIONS DESIGNED SCALES SHOWN IDAHO ~-----.!~:bB.!£..!lQ~L--_b~ir.Ni""r.i~~~rtL....-l ARE FOR II" X 17" NO'j OATE ±'--'-'-""-"-'--"'-"-"D":'Ec':S'='C-=--R:--::[Pc::T-:-:IQ:cN-,--------I ::::~~E:~~~!:US R
L PRINTS ONL y TRANSPORTATION ~l 
DEPARTMENT "1CADD FILE NAME 
9818_SPEC-006.SHT 






~.--- \\ , "--: ----V - ........ .n:r ;,~!-o: ,~i~_~_-~~ 
-. :. ~=-::~~:':.'- .. ~-




.. - ~:.::=--~~-~::: ':=::':~::'::----=:=:==:"-::=--=:.":=:::;:~~::,=:::::=='--~o~c_:::~~~~:~'~~~-___  
=~-- ==- - == ~ ==--~







39.50' L T 
LIP 2822 
REVISIONS OESIGNED  IDAHO ~ 
I I
I ..§cii+=~l[~~~~~~jQ!":'E~s;tcBRj£IP~Tl!IO~N~L=====~fnc:zTi;;;-~K~~R;H1!:AM!!:l'L-I   11"  \  N 
rN __ O't-1 _O_A_TE--t:-_±_y-r-___________ I-_::_~-~G-I~-ED-CH~l"jS:.1KUE!ti~K!SJ:H:!!.!O!!.[US~R+__CAD:-:P:-::::------;I~:-;ITL;-;:::-~~:;-;-~;;:::-i T~~~~~N:rJiO ~ 
-----1'---'- I - 006.S

























Phil McDonald [pmcdonald@ardenthotels.com] 
Tuesday, June 15, 2010 1:04 PM 
Fred Shoemaker 
Cc: Hal Barnes 
Subject: RE: lOOT Construction update on Vista. 





Holiday Inn Boise Airport 
3300 Vista Ave. 
Boise 10. 83705 
Main Line: 208·343-4900 
Direct Line: 208·914-3953 
Cell: 208·392·5770 
Fax Line: 208-344~156 
"Home of the Dive In Movie"
iii Please consider the environment before printing this e-mail 
From: Fred Shoemaker [mailto:fshoemaker@GreenerLaw.com] 
sent: Tuesday, June 15, 2010 8:47 AM 
To: Phil McDonald 
Cc: Hal Barnes 
Subject: RE: mOT Construction update on Vista. 
Thanks; are both sides of the sidewalk also poured? 
Fredric V. Shoemaker ­
GB+S 208.319.2600 I f: 208.319.2601 I e: fshoemaker@greenerlaw.com 
From: PhillVlcDonald [mailto:pmcdonald@ardenthotels.com] 
sent: Tuesday, June 15,20107:18 AM 
To: Fred Shoemaker 
Cc: Hal Barnes 
Subject: mOT Construction update on Vista. 
Fred, 
Last night the IDOT repaved Vista in front of the hotel from 9:00 pm to 2:00 am. They had to close the 
front entry to the hotel during this time. They did have flaggers directing traffic to the hotel through the 








    
 
l 










   
~  
  
Sent   











t       l      
      
i         E~  . _  II   
 
1





Holiday Inn Boise Airport 
3300 Vista Ave. 
Boise 10. 83705 
Main Line: 208-343-4900 
Direct Line: 208-914-3953 
Cell: 208-392-5770 
Fax Line: 208-344-8156 
"Home of the Dive In Movie" 










Fredric V. Shoemaker ALFA® 
AMERICAN LAW FIRM fshoemaker@greenerlaw.com +S ASSOCIATION(208) 319-2600 
July 12,2010 
Via Email: myork@JlOllamlllart.com 
Mary York 
Holland & Hart, LLP 
101 S. Capitol Boulevard, Suite 1400 
Boise, Idaho 83701-2527 
Re: idaho Department ofTransportation v. Hi Boise, LLC, et al. 
Expert Discovery 
GBS File No. 19106-001 
Dear Mary: 
I would like to schedule the depositions of both Idaho Department of Transportation's 
("ITO") expert witnesses and HI Boise, LLC's ("HI Boise") expert witnesses, assuming that you will 
want to depose HI Boise's experts as well. 
So far as lTD's experts are concerned, I want to depose all of the expert witnesses named in 
your June 4, 2010, Expert Disclosure - namely Jason Brinkman and Robert Jacobs. as well as the 
experts I expect you to call with the scope of the take trial, which I assume will include at least Bill 
Clark and R. Britton Colbert. 
Given the presumed Project completion date, I envision expert depositions in September or 
October, ifthe Project is by then completed or you can aver that their testimony will not change as a 
result of any change in plans or construction deviating from the last set of plans provided to HI 
Boise. This means that we will need to stipulate to amending the discovery cutoff, which is 
currently August 5, 2010. 
Scheduling HI Boise's expert witnesses is even more problematic. This is so because their 
testimony requires both completion of the Project and the testimony of Messrs. Butler and Richey. 
and Ms. Lloyd Jones necessarily follows Mr. Dobie's opinions and analysis. Mr. Dobie's analysis. 
in turn, depends upon completion of the Project, and some period of time to measure the physical 
aspects of the Project, including site lines and traffic, following completion of the Project. 
ITD has indicated that the Project will be completed in the "Fall", according to ITO's 
response to interrogatories and the testimony of Messrs. Brinkman and Gould. Can ITO now give 
me a more certain date for completion of the Project? From that response, I can determine the range 
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There are also some additional fact witnesses HI Boise will want to depose, but I expect to be 
able to get those noticed up prior to August 5, 2010. 
I am not ignoring your filing regarding the July 6, 2010 deadline averring that I-II Boise was 
required to disclose its experts on or before July 6, 2010 in a different format. I had read, and have 
always had calendared, July 6, 2010 as the date for disclosing HI Boise"s experts, whether 
"advancing" or otherwise. I understand the basis for your argument and recognize that a defendant 
can become an advancing party when it files a counterclaim, as HI Boise did on April 13, 2010. 
Regardless, all four of'Hl Boise's expert witnesses that you would urge were tardily disclosed in its 
disclosure on July 6,2010 were in fact disclosed, along with the very same information required in 
the Court's initial pre-trial order stipulating compliance with IRCP 26(b)(4), in HI Boise's 
supplemental discovery responses served on June 10,2010, which included the disclosure that they 
would be called at the scope of the take trial. This disclosure was made exactly four days after the 
date you urge HI Boise should have filed the disclosure in a different form and with a different label. 
In the end, your objection seems to be to the form of the disclosure, not the substance. Additionally, 
regarding timeliness, three ofI-II Boise's experts were identified and their opinions disclosed through 
their extensive affidavits and reports served April 26,2010 so far as Mr. Butler and Mr. Dobie were 
concerned, and on November 3,2009, so far as Ms. Lloyd-Jones's testimony, in the HVS business 
damage claim document. 
Thus, lTD cannot in earnest urge that it has been surprised or suffered any prejudice. 
However, if for whatever reason lTD is now going to contend that it does not have sufficient to time 
to depose HI Boise's expert witnesses, prepare lTD's experts in time for the seope ofthe take trial, 
identi fy and submit them for depositions at some mutually acceptable time, and do whatever else is 
necessary-including stipulating to amend the pretrial order- for all eoneerned to prepare this case for 
trial, please extend me the courtesy ofnotifying me ofITD's position as soon as you can, and ideally 
before July 14,2010. I am out of the office the following week and will thus need to file a motion to 
amend the pretrial order this week, as I have always known needed to be done regarding at least the 
August 5 deadline for expert depositions, and depending upon what you tell me about the Project 
completion date and schedules for depositions, also move to vacate the scope of the take trial. 
I am sure that you must appreciate the difficulty, if not impossibility, for the property owner 
in a condemnation case where a counterclaim is warranted, as lTD stipulated was at least permissible 
here, to prepare and present a claim until after the Project is completed. In fact, as HI Boise noted in 
its July 6, 2010 filing, the property owner "should not be required" to even bring an inverse 
condemnation claim, let alone prepare it for trial or try it, until the Project is completed. See C & G. 
Inc. v. Canyon Highway District No.4, 139 Idaho 140, 144, 75 P.3d 194, 198 (2003). I'm prepared 
to work around these limitations as HI Boise, like all property owners, is desirous of resolving 
litigation sooner rather than later, but I won't be able to make these concessions within the 
constraints of the limited time we have if you are going to insist that HI Boise be disadvantaged 
because of the timing of its expert information or the characterization of it. As we noted in our July 6 
filing, all ofI-II Boise's experts needed to reserve the ability to supplement or alter their opinions 
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until after the completion ofthe Project, and that reservation has and will continue to apply until the 
Project is completed. 
Very truly yours, 
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HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
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Case No. CV OC 0903179 
CERTIFICATE OF SERVIC][ OF 
DEFENDANT HI BOISE'S REPLY 
BRIEF IN SUPPORT OF MOTION TO 
AMEND SCHEDULING ORDER R][ 
EXPERT DEADLINES 
I HEREBY CERTIFY that on the 5th day of August, 2010, a true and correct copy of 
the foregoing was served upon the following: 
MaryV. York 
Theodore S. Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
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o Via Facsimile 343-8869 
CERTIFICATE OF SERVICE OF DEFENDANT HI BOISE'S REPLY BRIEF IN SUPPORT OF MOTION
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HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF 
DEFENDANT HI HOISE., LLC'S 
SIXTH SET OF REQUESTS FOR 
PRODUCTION OF DOCUMENTS 
AND }'OURTII SET OF 
INTERROGATORIES AND 
REQUESTS FOR ADMISSIONS 
NOTICE IS HEREBY GIVEN that on the 5th day of August, 2010, a true and correct copy 
of DEFENDANT HI BOISE, LLC'S SIXTH SET OF REQUESTS FOR PRODUCTION AND 
FOURTH SET OF INTERROGATORIES AND REQUESTS FOR ADMISSIONS., along with a 
copy of this NOTICE OF SERVICE, were served on counsel of record in this matter, to the 
address and via the method indicated below: 
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DATED THIS 5th day of August, 2010. 
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HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
ORDER GRANTING lTD'S MOTION 
FOR LEAVE TO FIL]~ OVER­
LENGTH BRIEF IN SUPPORT OF 
MOTION FOR SUMMARY 
JUDGMENT DISMISSING CLAIMS 
BASED ON ALLEGED LOSS OF 
VISIBILITY AND INCREASED 
NOISE 
Plaintiff Idaho Transportation Board ("lTD") has filed a Motion and Supporting Brief for 
Leave to File Over-length Brief in Support of Motion for Summary Judgment Dismissing Claims 
Based on Alleged Loss of Visibility and Increased Noise. The Court has reviewed lTD's 
motion, and finding good cause therefor, 
ORDER GRANTING lTD'S MOTION FOR LEAVE TO FILE OVER-LENGTH BRIEF IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING CLAIMS BASED ON 























IT IS HEREBY ORDERED that lTD's Motion for Leave to File Over-Length Brief in 
Support ofMotion for Summary Judgment Dismissing Claims Based on Alleged Loss of 
Visibility and Increased Noise, should be, and is hereby GRANTED. 
IT IS SO ORDERED. 
. ".-' 
DATED this ~ day of August, 2010. 
ONALD J. WILPER
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HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
SECOND AMENDEH ORDER 
SETTING MATTER FOR TRIAL 
Defendant HI Boise LLC's ("HI Boise") Motion to Amend Scheduling Order came 
before this Court on August 9, 2010. Based upon the briefing submitted and oral argument by 
counsel, the Court finds that HI Boise did not strictly comply with the scheduling order issued in 
this matter, but that there was substantial compliance and sufficient extraordinary circumstances 
to justify HI Boise's deviation from the Court's order. Accordingly, the Court grants HI Boise's 
Motion to Amend Scheduling Order; 













NOW, THEREFORE the Order Setting Proceedings and Trial, entered on August 19, 
2009, and amended by the Amended Order Setting Matter for Trial, entered on December 23, 
2009, is further amended as follows. 
SECOND AMENDED ORDER 
MOTIONS: All motions, including Motions for Summary Judgment and Motions in 
Limine regarding issues to be decided at the "scope of the taking" trial scheduled for November 
3,2009 shall be heard no later than September 17, 2010. 
DISCOVERY CUT-OFF: The last day for the initiation of any written discovery 
(serving an interrogatory, requesting a document or requests for admissions) shall be September 
19,2010. 
DISCLOSURE OF EXPERTS: As an advancing party for all claims asserted in its 
Counterclaim filed in this matter, HI Boise was required to disclose its expert reports by June 7, 
2010. However, the Court finds that an extraordinary circumstance exists as a result of counsel 
for HI Boise's mis-calendaring the expert disclosure deadline, and that no substantial prejudice 
was suffered by the State ofIdaho, Idaho Transportation Board ("lTD") in view of the 
disclosures made on July 6,2010 and August 4, 2010. Therefore, lTD shall have a reasonable 
period of time to disclosure its responsive expert witnesses of no later than August 27,2010. All 
other terms regarding the Disclosure of Experts remain unchanged. 
OTHER TERMS: The terms and provisions of the Order Setting Proceedings and 
Trial as amended by the Amended Order Setting Matter for Trial, will remain in full force and 
effect to the extent they do not conflict with this Second Amended Order. A scheduling order 
governing deadlines for the filing of motions and discovery deadlines relating to the damages 
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trial in this matter scheduled for March 2, 2011 will be issued after the entry of the Court's 
decision on the scope of the takings trial. 
IT IS SO ORDERED. 
/}'"'
 
DATED this / J.. day of August, 2010.
 
""-2 j /c. C 1//,_1 
By \.c.::::7 I / 
HONORABL b 
District Judgr / ­
V I 
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I hereby certify that on this 1"2--/ day of August, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker, Esq. 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, ill 83702 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
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HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
AMENDED NOTICE OF HE:ARING 
ON PLAINTIFF lTD'S MOTION FOR 
A MORE DEFINITE STATEMENT 
NOTICE IS HEREBY GIVEN THAT the hearing on PlaintiffIdaho Transportation 
Board's ("lTD") Motion for A More Definite Statement is set for Thursday, August 2{;, 2010, at 
4:00 p.m., or as soon thereafter as counsel may be heard, before the Honorable Ronald J. Wilper, 
located at 200 West Front Street, Boise, Idaho 83702. 
lTD's Motion for A More Definite Statement is supported by its Brief filed May 5, 2010. 
The Motion is made necessary by the fact that Defendant HI Boise, LLC moved for and obtained 
AMENDED NOTICE OF HEARING ON PLAINTIFF lTD'S MOTION FOR A MORE 























a bifurcated trial on the "scope of taking" in this condemnation proceeding. On November 3, 
2010, a scope of taking trial will be conducted solely because of HI Boise's Counterclaim for 
inverse condemnation, which alleges that a taking has occurred beyond the taking described in 
lTD's Amended Complaint filed August 6, 2009. ITD has filed its Motion because HI Boise's 
Counterclaim fails to describe either (1) what property or property interests it claims are being 
inversely condemned or (2) how and in what manner ITD is allegedly inversely condemning the 
unspecified property or property interest. 
DATED this 13th day of August, 2010. 
B 
oLLAN & "",,~'/""" ~ ~ 
MaryV. Yo 
Special Deputy Attorneys General 
Attorneys for Plaintiff 
State ofIdaho 
Idaho Transportation Board 
AMENDED NOTICE OF HEARING ON PLAINTIFF lTD'S MOTION FOR A MORE 
DEFINITE STATEMENT - 2 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMs, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S MEMORANDUM IN 
OPPOSITION TO 
PLAINTIFF'S MOTION )i'OR 
SUMMARY JUDGMENT 
DISMISSING CLAlMS BASED 
ON ALLEGED LOSS OF 
VISIBILITY AND INCREASED 
NOISE 
COMES NOW Defendant HI Boise, LLC ("HI Boise"), by and through its counsel of 
record, Greener Burke Shoemaker P.A., and respectfully submits this memorandum in 
opposition to Plaintiff Idaho Transportation Board's ("ITO") Motion for Summary Judgment 
Dismissing Claims Based on Alleged Loss of Visibility and Increased Noise. 
I. INTRODUCTION AND STATEMENT OF FACTS 
This case arises from lTD's exercise of its eminent domain powers over land owned by 
HI Boise, in accordance with plans to reconstruct the freeway interchange at the intersection of 1­
84 and Vista Avenue in Boise, Idaho. (See generally, Amended Complaint, filed by lTD in this 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND 
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action on August 6, 2009 ("Complaint"). As a part of its Vista Interchange Project ("the 
Project"), lTD is widening a portion of Vista Avenue abutting HI Boise's property, on which is 
situated a hotel, restaurant and convention center ("the Property"). (Id.; Dobie Aff., ~ 6.) In so 
doing, lTD has sought to condemn approximately 960 square feet of HI Boise's Property for 
public use. (Butler Aff., ~~ 13, 20.) 
By lTD's own admissions in its moving papers on the present motion, the collective 
improvements of the Project include installation of "a single traffic light," "widenjing] and 
lengthen[ing] the on- and off- ramps to and from the Interstate, and widen[ing] and improve[ing] 
a portion of Vista Avenue." (Plaintiff ITO's Brief in Support of Motion for Summary Judgment 
Dismissing Claims based on Alleged Loss of Visibility and Increased Noise ("lTD Brief'), p. 3.) 
The result of the collective improvements will be a general heightening of the Vista Avenue 
overpass, as follows: 
The old Vista Avenue overpass roadbed at its highest point had an 
elevation of 2,841.45 feet. The new elevation is 2,848.11 (raised 
6.66 feet above the elevation of the old roadbed). The new cement 
side barrier along the Vista Avenue overpass, at its highest, has an 
elevation of 2,849.64 feet (8.19 feet higher than the old overpass). 
The old Vista Avenue overpass did not include a pedestrian fence, 
but a large and heavy foot pedestrian fence was added to the new 
overpass. It has an elevation of 2855.88 - 14.43 feet higher than 
the old overpass. Thus, the total elevation of the new Vista 
Avenue overpass is nearly fourteen and a half feet higher than the 
old Vista Avenue overpass. 
The Vista Avenue exit ramp in front of the Holiday Inn is much 
higher and has a much more abrupt edge than the sloping grade 
that flowed between the old exit ramp and the traffic lanes of 
Interstate 84. In short, the changes radically affect the visibility 
enjoyed by the Holiday Inn and its signs .... 
Essentially, ITO's actions have placed the Holiday Inn property in 
a "hole" that no other surrounding properties experience.... 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND 
INCREASED NOISE - 2 
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(July 8, 2010 Appeal Memorandum for CVAlO-00008/3300 S. Vista Avenue, submitted to the 
Boise City Council by HI Boise in furtherance of its attempts to obtain a variance from the City, 
permitting an increase in height of HI Boise's present signage ("Variance Appeal"), attached as 
Exhibit A to the Affidavit of Counsel in Support of Defendant HI Boise's Opposition to 
Plaintifff's Motion for Summary Judgment Dismissing Claims Based on Alleged Loss of 
Visibility and Increased Noise ("Affidavit of Counsel") filed herewith ~ 3, p. 2.) As can be seen 
by the plans attached as Exhibits C and D to the Affidavit of Counsel filed herewith, even lTD's 
plans for the project reveal the substantial increase in the size of the obstructions that are among 
the primary contributing factors in the loss of visibility to the HI Boise property. (See Exhibits C 
and D to the Affidavit of Counsel filed herewith at ~~ 5-7.) 
It is important to note that lTD has, throughout its moving papers, previous filings with 
the Court, and supporting Affidavits, consistently utilized the term "Project" to refer to the 
entirety of the Vista Avenue interchange improvements. (See, e.g., ITO Brief, p. 3.) To the 
extent that lTD would now like to separate the sidewalk constructed upon the strip of the 
Property previously owned by HI Boise is disingenuous, at best. (lTD Brief, p. 5.) The fact is 
that the Project is the sum of all composite parts (lTD Brief, p. 3), and must be viewed as such in 
determining the extent and scope ofITD's encroachment on HI Boise's rights. I.C. § 7-710(2). 
lTD instituted this condemnation action on February 19, 2009, and on August 6, 2009, 
lTD tiled its Amended Complaint. (See Complaint.) lTD admits to acquiring and condemning 
certain real property owned by HI Boise, but does not admit that HI Boise is therefrom entitled to 
certain severance and/or business damages to the remainder of the Property that will remain in 
HI Boise's possession. (ld.) Nonetheless, on June 12, 2009, the parties to this action executed a 
Stipulation for Possession, wherein lTD admitted that HI Boise was going to suffer from "loss of 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND 
INCREASED NOISE - 3 
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visibility due to Plaintiffs development plans as currently contemplated." (See Stipulation for 
Possession, attached as Exhibit B to the Affidavit of Counsel filed herewith ~ 4, p. 2.) In light of 
this Stipulation, the fact that HI Boise has suffered due to the loss of visibility is not at issue in 
the present motion for Summary Judgment, nor can it be. Rather, lTD brings the present motion 
solely to determine, as a matter of law, whether loss of visibility constitutes a compensable 
taking under Idaho law. For that reason, little time will be devoted in this Opposition to the 
factual basis of HI Boise's claim for damages associated with the loss of visibility. 
Nevertheless, it should be noted that the Appraisal Institute - the preeminent authority on 
property appraisal and evaluation practices - recognizes the visibility of real estate and the 
improvements thereon to the abutting roadways to be a factor in establishing fair market value. 
See Stephen Rushmore & Erich Baum, Hotels & Motels - Valuations and Market Studies 40 
(Mary Elizabeth Geraci ed., Appraisal Institute 2001). According to that treatise, which updates 
and expands upon a prior version from 1992, on page 40 thereof, appraisers are to apply the 
following instruction in determining the value of real property: 
•	 Evaluate visibility from nearby roadways (1, 8-11) 
Appraisers should consider how long the subject is 
visible to drivers and their ability to exit the highway 
after the subject become visible. 
•	 Visibility from nearby demand generators (1, 8-11) 
Appraisers should see if the subject is visible from 
any demand generator. 
•	 Visibility from nearby competitive hotels (l, 8-11) 
Appraisers should see if the subject is visible. 
•	 Visibility from nearby demand generators (1, 8-11) 
Appraisers should see if the subject is visible from 
any demand generator. 
•	 Building height and depth (1, 2, 8-11) 
Appraisers should ask how the subject's building 
height and depth affects visibility. 
•	 Slope of land (1, 8-11) 
Appraisers should know how the topography of the 
subject parcel affects visibility. 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND 










    
   ,  
  
 
   l
 
    
 















•	 Obstructions (l, 8-11) 
Appraisers should evaluate all obstructions to 
visibility - both existing and proposed. 
•	 Signage - location, visibility, condition (1, 8-11) 
Appraisers should describe the subject's signage 
and evaluate its visibility. They should also ask if it 
can be improved. 
• Views from the subject's guest rooms, food and beverage 
outlets, etc. (1, 8-11) 
Appraisers should evaluate visibility during the day 
and night and consider how it is likely to change in 
the future. 
Id. 
For the reasons set forth herein, summary judgment for ITD on the visibility issue is not 
appropriate. Rather, given the aforementioned stipulation and admission by lTD, and if this 
Court is satisfied that Idaho law does or should permit compensation for loss of visibility as set 
forth herein, summary judgment for HI Boise is actually appropriate. The only open question 
will be the just compensation that should be awarded to HI Boise as a result of its lost visibility. 
In all events, summary judgment against HI Boise ought to be denied. 
Finally, ITO has moved for summary judgment on the ability of HI Boise to recover 
damages for increased noise as a result of the Project. At this point, HI Boise will no longer be 
seeking damages associated with the increased noise that will result from the Project. As such, it 
will not devote any further time or briefing to the issue. 
II. LEGAL STANDARD 
ITD is correct in its assertion that all issues in a condemnation action, other than the 
determination of just compensation, are to be decided by the trial court. (lTD Brief; p. 7.) See 
City ofLewiston v. Lindsey, 123 Idaho 851, 853 P.2d 596 (Ct. App. 1993). Summary judgment 
is appropriate only "if the pleadings, depositions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving 
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party is entitled to a judgment as a matter oflaw." I.R.C.P.56(c). "[S[ummary judgment should 
be granted only if there is no genuine issue of material fact after the pleadings, depositions, 
admissions and affidavits have been construed in a light most favorable to the opposing party." 
Palmer v. Idaho Bank & Trust, 100 Idaho 642,643,603 P.2d 597, 600 (1979). If any genuine 
issue of material fact is left unresolved, summary judgment is not appropriate. McKinley v. 
Fanning, 100 Idaho 189, 595 P.2d 1084 (1979). 
Where "evidentiary facts are undisputed," as here in light of the provisions of the 
Stipulation for Possession, the Court may draw "all reasonable inferences and conclusions" 
inferences in the moving party's favor. Killinger v. Twin Falls Highway Dist., 135 Idaho 322, 
325, 17 P.3d 266, 269 (2000). In applying these standards, courts have also maintained that in 
eminent domain proceedings, courts must consider the most injurious use of the property that is 
reasonably foreseeable in determining the scope of the taking and the damages resulting 
therefrom: 
The general rule in condemnation proceedings is that all damages, 
present or prospective, that are the natural or reasonable incident of 
the improvement to be made or work to be constructed ... must be 
assessed. Damages are assessed once for all, and the future 
necessities as well as the present needs of the condemnor are to be 
taken into consideration. 
Cleveland, C., C. & St. L. Ry. Co. v. Hadley, 101 N.E. 473, 477 (Ind. 1973) (cited in City of 
Elkhart v. No-Bi Corp., 428 N.E.2d 43,47 (1982)). 
III. ARGUMENT 
A. Compensability of Lost Visibility Has Not Been Determined by Idaho Courts. 
In what is at least a fundamentally inaccurate statement of Idaho law, if not an attempt to 
mislead this Court, lTD asserts as fact that "the 'right of visibility' is not a recognized property 
right in Idaho." (ITO Brief, p. 9.) However, lTD fails to cite any authority that establishes the 
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converse position - that Idaho courts have definitively denied damages that are based on lost 
visibility. (Id.) Instead, lTD attempts to shift the argument from the issue at hand -- visibility ­
to an issue that is unrelated to the question presently before the court - circuity of traffic. (Id.) 
lTD's comparison is misguided. Simply put, there is a fundamental difference between a 
condemning authority rerouting a public highway, resulting in a business on the old route no 
longer having frontage on the new highway, and constructing a wall or barrier on an existing 
highway that prevents travelers on the existing and abutting roadway from being able to view the 
businesses along that existing roadway. This difference is emphasized by lTD's own citation to 
Nichols on Eminent Domain, discussed below. The issues are not identical, and each requires 
independent analysis. See People v. Ricciardi, 23Ca1.2d 390, 144 P.2d 799 (1943) (confirming 
that while an abutting landowner has no right to compensation by reason of diversion of traffic 
away from its property, it could introduce evidence regarding the effect of lost visibility on the 
market value of the remaining property). 
B.	 Authority is, at best, Split on the Right of a Reasonable View of the Property from 
Abutting Public Streets. 
Contrary to the assertion of lTD on page 11 of its Brief, the majority of cases throughout 
the United States do not disfavor a property owner's right to visibility from the abutting public 
roadways. "[Cjourts are split on whether loss of visibility is compensable in a partial-taking 
action." State v. Weiswasser, 149 N.l 320, 341, 693 A.2d 864, 874 (N.l J997). Within that 
split, there exists a fair amount of authority both affirming and denying damages based on lost 
visibility. (Id.) "[W]hen the impairment of visibility is coupled with a partial taking of land, as 
is the case here, there seems to be little consensus from state to state. . . . On this issue, we can 
find no generally accepted rule." Ivers v. Utah Dept. ofTrans. , 154 P.3d 802, 805 (2007). 
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According to some authority, lost visibility damages are clearly compensable: "The 
decided weight of authority as well as sound reason is in favor of the proposition that an abutting 
owner of property on a public highway has the easement, not only of light, air, and access, but of 
a reasonable view of his property from such public street." Klaber v. Lakenan, 64 F.2d 86, 91 
(8th Cir. 1933). 
The rule is settled that the owner of real property abutting a public 
highway has an easement of reasonable view of his property from 
the highway and the destruction or impairment of that view is the 
destruction of a valuable property right. (People v. Ricciardi, 
supra, 23 Cal.2d 390, 404, 144 P.2d 799; Williams v. Los Angeles 
Ry. Co. (1907) 150 Cal. 592, 595, 89 P. 330; People ex reI. Dept. 
of Public Works v. Lipari (1963) 213 Cal.App.2d 485, 488, 28 
Cal.Rptr. 808; Goycoolea v. City of Los Angeles (1962) 207 
Cal.App.2d 729,735,24 Cal.Rptr. 719; People v. Loop (1954) 127 
Cal.App.2d 786, 803,274 P.2d 885; 2 Nichols, Eminent Domain, s 
5.72(1) pp. 1()9--11O; 90 A.L.R. 793, 794; 29A C.J.S. Eminent 
Domain s 105(2), pp. 429--432; see People ex reI. Dept. ofPublic 
Works v. Stevenson & Co., supra, 190 Cal.App.2d 103, 107--108, 
11 Cal.Rptr. 675.) 
People By and Through Dept. of Public Works v. Wasserman, 240 Cal.App.2d 716, 731, 50 
Cal.Rptr. 95, 105 (CaI.App. 1966). 
In Louisiana v. Manning, 322 So.2d 362 (La.Ct.App. 1975), the 
state condemned a portion of defendant's property for the 
construction of an entrance rampt to an interstate highway. 
Defendant lost frontage and visibility from the highways and lost 
the use of a billboard previously maintained for advertising 
purposes. Although not permitting a separate award for the loss of 
the use of the advertising billboard, the court permitted recovery 
for the loss of visibility: "Such an item of damage must necessarily 
be absorbed into the reduction of the market value of the remainder 
after the taking by the expropriating authority." 
Weiswasser, 693 A.2d at 875-76. 
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C. Nichols On Eminent Domain Supports HI Boise's Claim for Loss of Visibility. 
As admitted by lTD in its briefing, the "Authoritative Treatise on the Laws of Eminent 
Domain" indicates that where "the structure is erected on the condemnee's land, causing the 
issue to be addressed as severance damages, courts have allowed the landowner to recover 
compensation." (ITO Brief, p. 8.) It is with this statement, despite its own definition of "the 
Project" and its recognition that each component improvement is an element of a single unit of 
construction, that lTD is now forced to attempt a separation of the necessity of acquiring HI 
Boise's property from the totality of the Project. (lTD Brief, p. 8.) lTD states that it is merely 
constructing a sidewalk on HI Boise's property. (Id.) 
In fact, the taking of HI Boise's property was precipitated by the widening of the Vista 
Interchange overpass, which was necessitated by the installation of the Single Point Urban 
Interchange (SPUI) intersection design. As described in the Statement of Facts, above, the 
Project, as a result of each of the component parts, has placed the Property in a virtual "hole." 
The improvement that has resulted in the lost visibility of the HI Boise property cannot be 
broken apart into separate parts: 
As the evidence we have surveyed demonstrates, McCarley's 
remainder damages arose from the use to which the State subjected 
the corner clip-elevating roadways and controlling stormwater-and 
not merely the State's use of existing right of way or other 
property. See Interstate Northborough P'ship v. State, 66 S.W.3d 
213,221-22 (Tex.2001) (landowner claimed that condemnation of 
property to widen freeway damaged remainder by causing building 
on remainder to violate setback ordinances and deed restrictions; 
damages were attributable to taking and not to entire highway 
expansion project); State v. Heal, 917 S.W.2d 6, 8 (Tex.1996) 
(homeowner's claim for remainder damages for decreased access 
from taking of part of yard to widen road in manner creating 
bottleneck was distinguishable from claim based on impact of 
larger project to widen nearby freeway and residential arteries); cf 
County of Bexar v. Santikos, 144 S.W.3d 455, 462-63 (2004) 
(damages for lessened access and visibility were attributable to 
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State's elevation of roadway within existmg right-of-way, not 
construction of embankment on condemned property to support 
elevated roadway; "the remainder property would be just as much 
'in a hole' and no easier to access if the frontage road were 
supported by a wall or columns rather than a sloping shoulder"); 
Schmidt, 867 S.W.2d at 777-79 (claimed damages for diversion of 
traffic, circuitry of travel, impaired visibility, and inconvenience 
from construction were attributable to overall project, not taking of 
small strips from property). 
State v. McCarley, 247 S.W.3d 323 (Tex. App. 2007). 
The Project as a whole required each of the components that have resulted in a net loss of 
visibility to HI Boise's property, including the acquisition of HI Boise's property and the 
accompanying change in grade of the taken property required to accommodate the heightened 
and widened overpass, and HI Boise is entitled to present evidence to a jury regarding the 
damages that it will suffer as a result of the Project. 322 So.2d 362. 
D.	 Idaho Code § 7-711 Allows for Reasonable Business Damages Suffered as a Result 
of the Project. 
The underlying and, perhaps, most important consideration for this Court in determining 
the availability of lost visibility damages to HI Boise is that, as Idaho does not apparently have 
any authority directly on point, Idaho's Eminent Domain statute is unique only to Idaho. See I.e. 
§ 7-701, et seq. Curiously, ITD spends less than one paragraph of its twenty-nine page brief 
discussing the Idaho statute on allowable damages in condemnation actions, and otherwise 
avoids or ignores it altogether. (See lTD Brief, p. 19.) Particularly, the Idaho legislature has 
adopted the following classification of severance damages when only a portion of a landowner's 
property is taken: 
If the property sought to be condemned constitutes only a part of a 
larger parcel: (a) the damages which will accrue to the portion not 
sought to be condemned, by reason of its severance from the 
portion sought to be condemned, and the construction of the 
improvement in the manner proposed by the plaintiff; and (b) the 
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damages to any business qualifying under this subsection having 
more than five (5) years' standing which the taking of a portion of 
the property and the construction of the improvement in the 
manner proposed by the plaintiff may reasonably cause. The 
business must be owned by the party whose lands are being 
condemned or be located upon adjoining lands owned or hdd.J2y 
such party. 
I.C. § 7-711(2) (emphasis added). 
First, the Idaho statute is written broadly to encompass any business damages which may 
be reasonably caused by the improvements. Id. As has been stated several times within this 
brief, whether HI Boise will reasonably sustain losses as a result of the Project is not in question 
- lTD has already stipulated that HI Boise will. Thus, the question turns on whether the statute 
operates to guarantee damages to HI Boise for those losses which it will suffer. The plain 
language of the statute clearly envisions that damages must be awarded to a property owner who 
has been injured by an "improvement." Here, again by lTD's own identification of the facts and 
issues presented, the improvement at the Vista Interchange is the complete Project, which has 
forced HI Boise into the aforementioned "hole." By the Idaho statute, which is the only 
applicable law in this case, the losses associated therewith are compensable. 
In the event that the Court is persuaded by lTD's argument that HI Boise would be 
entitled to lost visibility damages only if the sidewalk constructed on the strip of land taken from 
HI Boise caused the loss of visibility, HI Boise urges the Court to consider the situation 
according to the totality of the statutory language. The final sentence of the above-quoted 
statutory language invalidates lTD's argument that HI Boise would not be entitled to damages 
for lost visibility resulting from the remainder of the Project. As HI Boise does own the business 
located on the premises, and that premises is at the very least "located upon adjoining lands" to 
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the property on which the bulk of the Project improvements are or have been installed, HI Boise 
is by the plain language of the statute entitled to damages associated with those losses. 
IV. CONCLUSION 
For the foregoing reasons, HI Boise respectfully requests that this Court deny lTD's 
Motion for Summary Judgment, grant summary judgment to HI Boise on the issue of lost 
visibility due to lTD's construction of a comprehensive Project that has resulted in admitted and 
undisputed lost visibility of the HI Boise property from the abutting Interstate 84 roadway, and 
order such other relief as the Court deems just and equitable. 
DATED THIS 19th day of August, 2010. 
GREENER BURKE SHOEMAKER P.A. 
BY~ -::r;& ;E~ 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S MEMORANDUM IN 
OPPOSITION TO 
PLAINTIFF'S MOTION FOR A 
MORE DEFINITE 
STATEMENT 
COMES NOW Defendant HI Boise, LLC ("HI Boise"), by and through its counsel of 
record, Greener Burke Shoemaker P.A., and respectfully submits this memorandum in 
opposition to Plaintiff Idaho Transportation Board's ("lTD") Motion for a More Definite 
Statement. 
I. ARGUMENT 
lTD brings the present motion seeking an order from the Court instructing HI Boise to 
submit an Amended Counterclaim to more definitely describe the inverse condemnation claim 
that is has brought against lTD in this action. (lTD's Brief in Support of Motion for a More 
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Definite Statement ("ITD Brief").') According to ITD's assertions, HI Boise has not even 
appropriately labeled its Counterclaim to identify the claims brought. (Id., p. 2.) The crux of 
ITD's argument centers around the following two sentences: "No description of the condemned 
property is given, nor it is identified by any other means. The Counterclaim also fails to describe 
or explain the means, manner, or extent of any alleged inverse condemnation." (Ia'.) Because 
ITD has falsely described the contents of HI Boise's pleadings, its arguments are based on a 
factual and procedural history that is, at best, a pure fiction in this litigation. As lTD has failed 
to make any argument as to why HI Boise's complete pleading is insufficient under LR.C.P. 8, 
12 and any other applicable law, it would be inappropriate for lTD to submit new arguments in a 
Reply brief, and thus the present motion ought to be denied for lack of applicability to HI Boise's 
pleadings. 
The Totality of HI Boise's Pleading Is Sufficient. 
Rather than consider the complete contents of HI Boise's Amended Answer to Amended 
Complaint, Counterclaim and Demand for Jury Trial ("Answer and Counterclaim"), lTD focuses 
on a single paragraph merely summarizing the inverse condemnation claims that Hl Boise had 
already asserted throughout the pleading. (Id., p. 3.) In truth, the operative paragraph for 
purposes of this motion is paragraph 1 of HI Boise's Counterclaim: 
1.	 HI Boise herein incorporates each and every allegation, statement, 
defense and affirmative defense in the foregoing Amended Answer 
to Plaintiffs Amended Complaint and Demand for Jury Trial as if 
set forth fully herein against ITD. 
(Answer and Counterclaim, p. 9.) By operation of that paragraph, HI Boise reasserted each prior 
admission, denial, and most especially, affirmative defense that it had previously asserted in its 
Amended Answer to lTD's Amended Complaint. 
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In addition to the admissions contained within the body of the Answer. includling but not 
limited to the location of the property involved, the Project, the ownership of the property 
involved, and other issues (Answer and Counterclaim, pp. 2-4), HI Boise also included a number 
of highly descriptive Affirmative Defenses.' (Id., pp. 4-8.) Of note, the following Affirmative 
Defenses have been raised and incorporated into the Counterclaim: 
Second Defense 
HI Boise is entitled to recover damages from the Idaho 
Transportation Department for any condemnation of its real 
property and improvements thereon, for any easement across its 
real property, any severance damages to the remainder of HI 
Boise's property and all business damages HI Boise will incur as a 
result of the taking, all in an amount to be set forth in the trial of 
this action, as determined in accordance with the United States 
Constitution, the Idaho Constitution and Idaho Code § 7-711, et 
seq. 
Fourth Defense 
HI Boise affirmatively alleges the temporary easements sought to 
be taken by Plaintiff are unlimited and that Plaintiff has not limited 
the use of those easements in its Amended Complaint in any way. 
HI Boise is therefore entitled to be paid for the full fair market 
value of the easements based on their unlimited use and to have 
damages to its remaining property assessed on that basis. 
Fifth Defense 
That the temporary easement described as "Easement 1", in 
addition to being unlimited, is, in fact, a permanent easement in 
that the improvements that Plaintiff intends to construct will, after 
the construction of the Project is completed, remain on HI Boise's 
property and adjacent to HI Boise's property and will result in 
Easement 1 remaining and encumbering HI Boise's property on a 
permanent basis. Those permanent encumbrances will consist of 
compacted earth, gravel, road base, asphalt and concrete with its 
height varying between approximately nine inches higher than 
presently existing along the westerly edge of the Easement 1 to a 
height of one inch or less at the easterly edge of this easement. In 
addition, Easement 1 is, in fact, incompletely and inadequately 
described in the Amended Complaint in that, as a consequence of 
1 In addition to being incorporated into the Counterclaim by operation of paragraph 1 of the Counterclaim, LR.C.P. 
8(c) requires that the Court liberally construe Affirmative Defenses as Counterclaims, and vice versa. 
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the Project and the installation of material described above within 
Easement 1, it will be necessary and reasonable to install 
additional soils, rock and asphalt adjacent and outside of the area 
described in the Easement 1 to provide support for the new ramp 
which will be constructed in the Easement 1. HI Boise has not 
fully and finally determined the extent of the consequences of the 
construction of Easement 1 and what additional improvements or 
accommodations will need to be made, but the adverse 
consequences will likely include elimination or impairment of 
parking, interference with and degradation of customers' and 
patrons' views, ease of access and unloading and disembarking 
from vehicles, and positive sense of arrival. HI Boise will make 
that determination upon the Plaintiffs completion of the Project, 
and reserves the right to amend its answer, this affirmative defense, 
and any counterclaim until that time. 
Sixth Defense 
That the driveway on and the access adjacent to HI Boise's 
property adjoining the Vista Avenue right-of-way, which provide 
the primary means of vehicular and pedestrian access to and from 
HI Boise's property, namely between Station 24+58.10 to Station 
25+09.03, exist pursuant to the express permission, agreement and 
consent provided by Plaintiff, then acting under the Idaho Board of 
Highway Directors for the State of Idaho, pursuant to an express 
reservation set forth in Corporation Warranty Deed, dated August 
23, 1967 and recorded as Instrument No. 751203, records of Ada 
County, Idaho, naming Ken Hills Investment Co. as Grantor and 
the Idaho Board of Highway Directors as Grantee, and a 
Corporation Quit Claim Deed, dated August 23, 1967 and recorded 
as Instrument No. 751202, records of Ada County, Idaho, naming 
Great Western Investment Co. as Grantor and the Idaho Board of 
Highway Directors as Grantee. The Project will eliminate and take 
this access easement and driveway and the rights owned by HI 
Boise as the successor in interest to said Grantors, as named in the 
two deeds, and will relocate the access and driveway 
approximately 7 feet east, 1~ feet further north, and 6 inches in 
height at the centerline than the driveway access easement agreed 
to by HI Boise's predecessor and currently enjoyed by HI Boise. 
These actions constitute a taking of the driveway easement and 
access and HI Boise's rights under the deeds and express 
permission given by Plaintiff to HI Boise's predecessor to 
permanently construct and locate its driveway access and access 
easement in its present location. In addition, the new driveway and 
access that Plaintiff proposes to construct for the Project will not 
be accompanied by any deed, or other written contractual 
guarantee or commitment as to its location, dimensions or 
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existence, such that HI Boise's contractual rights are taken as a 
result ofthe Project. 
Seventh Defense 
The Project, including, without limitation, the expansion of the 
Vista Avenue right-of-way width by 14 feet adjacent to HI Boise's 
property, the increase in traffic, traffic speed, and the height of 
Vista Avenue abutting HI Boise's property, including, in 
particular, the height of Vista Avenue abutting HI Boise's existing 
deeded access and driveway, together with traffic control devices 
that have or will be constructed as a result of the Project, including, 
without limitation, raised medians, striping, signalization required 
as part of the Project, and Plaintiffs execution of the Cooperative 
Agreement with Ada County Highway District dated April 10, 
2009, will substantially reduce, if not practically eliminate, 
pedestrian and vehicular access from Vista Avenue via the existing 
deeded access and driveway. 
Eighth Defense 
As a result of the Project, the three signs, consisting of a billboard 
sign, and two lighted pole signs existing on HI Boise's property 
and providing notice of the existence of the hotel facility on HI 
Boise's property and information to the public and, in particular, 
vehicular traffic approaching HI Boise's property from both the 
west and the east on Interstate 84 and vehicular traffic and 
pedestrians approaching HI Boise's property from the airport on 
Vista Avenue, will be obliterated or diminished as a result of the 
Project, unless the height of the signs are increased, replaced, 
relocated, or all of the above. HI Boise has incurred, and will 
continue to incur, certain costs to relocate, replace those signs, or 
heighten one or more of those signs pursuant to its obligation to 
mitigate its damages under Idaho Code § 7-711, and is entitled to 
be compensated for those costs and the resultant additional 
business damages and severance damages to HI Boise's property. 
Ninth Defense 
The installation of the soundwall adjacent to HI Boise's property, 
the relocation of the access point for west-bound traffic exiting the 
Interstate at Vista Avenue, which will be moved approximately 
260 feet east which, together with the reconfiguration of the 
interchange, including the movement of the west-bound exit ramp 
approximately 100 feet south from its present location on Vista 
Avenue, will make it more difficult for motorists to: (a) view the 
HI Boise property and hotel, including signage; and (b) make the 
decision necessary to stay or eat at the HI Boise property. 
Additionally, the new interchange and its increased height will 
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reduce the visibility of the HI Boise hotel improvements for east­
bound and west bound traffic on the Interstate, north bound traffic 
and pedestrians approaching on Vista Avenue, and also impede 
and diminish traffic to and motorists', customers' and patrons' use 
of the HI Boise property, for overnight stays, dining, banquet, 
social, business and educational functions and meetings. 
Given the foregoing, it is at best mistaken for lTD to argue in the present motion that HI Boise's 
Counterclaim is "so vague or ambiguous that [lTD] cannot reasonably prepare a response." 
I.R.C.P. 12(e) (cited in lTD Brief, p.3). 
In any event, lTD has failed to argue that the Counterclaim, including all of the foregoing 
allegations identified in detail in the Affirmative Defenses, is not sufficient to put them on notice 
of the claims asserted by HI Boise. lTD has failed to articulate why the information contained 
within those Affirmative Defenses does not comport with the legal standards for pleading in a 
condemnation action. Instead, it wholly argues that a mere summarization paragraph does not 
meet those standards, and ignores the descriptive allegations within the Answer and 
Counterclaim. 
As stated above, any attempt by lTD to now argue that the highly-descriptive nature of 
the Affirmative Defenses is still somehow deficient would be improper, as HI Boise will not 
have an opportunity to respond to such new arguments. HI Boise simply asserts, then, that the 
descriptive allegations contained within the foregoing Affirmative Defenses meet the applicable 
standards. If lTD disagrees, it will need to file a separate motion so that HI Boise can adequately 
and fairly respond to those claims. It cannot, however, overlook for its own convenience the 
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For the foregoing reasons, HI Boise respectfully requests that this Court deny lTD's 
Motion for a More Definite Statement, and order such other relief as the Court deems just and 
equitable. 
DATED THIS ~day of August, 2010. 
GREENER BURKE SHOEMAKER P.A. 
By~~?L£~-
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the /1~day of August, 2010, a true and correct 
copy of the foregoing was served upon the following: 
MaryV. York [ ] U.S. Mail

Steven C. Bowman Lk1 Facsimile
 
c .
Holland & Hart LLP [ ] Hand Delivery
 
101 S. Capitol Blvd., Ste. 1400 [ ] E-mail
 




[Attorneys for Plaintiff/Counter-Defendant] 
Mortgage Electronic Registration Systems, Inc. vtru.S. Mail
 
1818 Library Street, Suite 300 [ ] Facsimile
 
Reston, VA 90190 [ ]Hand Delivery
 
[Defendant] [ ] E-mail
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Fredric V. Shoe aker 
Thomas J. Lloyd III 
O'R\G\Nl\l
 
Fredric V. Shoemaker, ISB No. 1687 
Thomas 1. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suitt: 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
s. D;WiU i\l;,:,VAHRQ. C:~IQrk 
Hi: I l!.Mi::Q 
ni:-h~IF" 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUJ~TY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No. CV OC 0903179 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT HI BOISE 
LLC'S MEMORANDUM IN 
OPPOSITION TO PLAINTU'F'S 
MOTION FOR SUMMARY JUDGMENT 
DISMISSING CLAIMS BASED 01" 
ALLEGED LOSS OF VISIBILITY AND 
INCREASED NOISE 
I, Thomas 1. Lloyd Ill, being first duly sworn upon oath, depose and say: 
1. I am an attorney with the law firm ofGreener Burke Shoemaker P.A., and am the one of 
the attorneys ofrecord for Defendant HI Boise, LLC ("HI Boise"), in the above-entitled proceeding. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S
 
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
 
JUDGMENT DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND
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2. I make this Affidavit based on my own personal knowledge and am competent to testify 
to the matters stated herein if called upon to do so. 
3. Attached to this Affidavit as Exhibit A is a true and correct copy of the Appeal 
Memorandum for CVAI 0-00008/3300 S. Vista Avenue, dated July 8, 2010 and submitted to the 
Boise City Council by HI Boise in furtherance of its attempts to obtain a variance from the City, 
permitting an increase in height of HI Boise's present signagc, and accurately describing the adverse 
effects that the Project will have on HI Boise's visibility. 
4. Attached to this Affidavit as Exhibit B is a true and correct copy of the Stipulation for 
Possession executed by the parties to this action on June 12,2009. 
5. Attached to this Affidavit as Exhibit C is a true and correct copy of Sheet 26 of 120 of 
lTD's Bridge Plan sheets for the Project dated April 2008 produced by lTD in this litigation as Bates 
No. ITD000876, as modified only with identifying notations to establish the characterisitics of the 
old bridge versus the new bridge. 
6. Attached as Exhibit D is a true and correct copy of Sheet 2 of 120 of lTD's Bridge Plan 
sheets for the Project dated April 2008, produced by lTD in this litigation as Bates No. JrTD000852. 
7. As illustrated in Exhibits C and D, the new bridge at Vista Avenue over 1-84 is 
significantly wider in the east/west direction than the old bridge, if not more than double the width of 
the old bridge, and measures 197' 5" "out-to-out," referring to the new bridge's exterior dimensions. 
FURTHER, YOUR AFFIANT SAITH NAUGHT. 
-'1C~rk~ 
Thdmas J. Lloyd III 
NOTARY ON FOLLOWING PAGE 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S 
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIElILITY AND 
INCREASED NOISE- 2 19106-001 8119/2010 001529
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SUBSCRIBEQAND SWORN TO BEFORE ME this 19th day of August, 2010 . 
.. . , ~ltn cf C~ 
I- :. Notary Public daho
 
.~. , 'o! ~ Residing at _ '
 
'.. ..: : :j 'j \u ' ./2,>:: j My Commission Expires:
 
~ . . ' . 
"-". ''''• • ~').,. \,>.,,"'*
 
"-~, . d j \.; ...:..~.,
 
#~I1"""II .. t"·· 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 19th day of August, 2010, a true and correct copy 
of the foregoing was served upon the following: 
Mary V. York o Via U.S. Mail 
Theodore S. Tollefson o Via Hand Delivery 
Holland & Hart LLP ~Via Facsimile 343-8869 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. o Via U.S. Mail 
1818 Library Street, Suite 300 o Via Hand Delivery 
Reston, VA 90190 o Via Facsimile (703) 748-0183 
Defendant 
..,c. -r: [/~=::e-
Fredric V. Shoemaker 
Thomas 1. Lloyd III 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S 
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND 
INCREASED NOISE- 3 19106-001 8/1912010 001530
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JoAnn C. Butler 
T. HetheClar1l 





Hal Simmons, Planning Director 
Boise Planning & Development Services 
150 N. Capitol Boulevard, 2nd Floor 
Boise,ID 83702 
RE: Appeal Memorandum for CVAI0-OOOO8/3300 S. Vista Avenue 
SB File No. 22757.1 
\
Dear Mr. Simmons: 
On April 14, 2010,HI Boise,LLC ("Holiday Inn") applied for a variance for sign height 
and the number of signs for the Holiday Inn located at 3300South Vista Avenue in Boise, 
Idaho.' Holiday Inn requested the variance because reconstruction of the Vista Avenue 
interchange by the Idaho Transportation Department ("ITD") has completely obscured one 
existing sign and significantly affected two other existing signs. On June 14, 2010, the BoiseOty
 
Planning and Zoning Commission (the "Commission") held a hearing on the application. The
 \ 
Commission denied the requested variance; Holiday Inn filed an appeal with the Boise City
 
Council on June 24, 2010. This letter constitutes the memorandum in support of the appeal.
 
1 The Staff Report incorrectly stated that Holiday Inn applied for a variance for the background I 
area of the signs. StaffReport pp. 2, 4 - 5. Staff and the applicant corrected this error at the Commission's ,I 
June 14,2010 hearing. Boise City Planning and Zoning Commission Minutes June 14,2010 pp. 13-H. I 
However, the Commission's decision and staff's transmittal letter of the decision again erroneously refers / 
to the background areas of the signs. See Planning and Zoning Decision p. 2; Planning & Deoelopmeni 
Services Letter Dated June 15, 2010. Holiday Inn requested an answer on only the height and number of 
signs because producing final designs involves significant time and expense. After obtaining a 
determination on the two most important issues for Holiday Inn - the height and number - Holiday Inn 
intends to apply for sign and building permits. At that time, Holiday Inn will provide more detailed /1 
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Signage is a crucial component of advertising for hotels and motels, particularly those 
situated adjacent to regional thoroughfares such as Interstate 84, and principal arterials like 
Vista Avenue. The Holiday Inn at the Vista Avenue interchange was originally constructed in 
the 1960s. For the several decades since then, three signs have been located on the Holiday Inn 
property and have provided invaluable visibility for the hotel. The three signs include: (1) a 
small sixteen-foot tall"billboard" type sign located at the southeast corner of the property along 
Interstate 84; (2) a thirty foot tall pole type sign located south of the main hotel building and 
oriented to Interstate 84; and (3) a twenty-eight foot tall monument/pylon type sign located 
along Vista Avenue. 
lTD is currently reconstructing the Vista Avenue interchange, substantially increasing 
the size, mass, and elevation of the entire interchange. The number of traffic lanes on Interstate 
84 will double from four to eight. The interchange will feature a Single Point Urban Interchange 
design (the only one in the State of Idaho), which places a traffic light at the center of the 
overpass and greatly increases the size, mass, and elevation of the interchange. Other 
improvements to the Vista Avenue portion of the interchange include two through traffic lanes 
in each direction and dual left-tum lanes, which has greatly increased the width of the Vista 
Avenue overpass from 74.3 feet to 197.5 feet.3 
The old Vista Avenue overpass roadbed at its highest point had an elevation of 2,841.45 
feet. The new elevation is 2,848.11 (raised 6.66 feet above the elevation of the old roadbed). The 
new cement side barrier along the Vista Avenue overpass, at its highest, hasan elevation of 
2,849.64 feet (8.19 feet higher than the old overpass). The old Vista Avenue oveJrpass did not 
include a pedestrian fence, but a large and heavy foot pedestrian fence was added to the new 
overpass. It has an elevation of 2855.88 - 14.43 feet higher than the old overpass. Thus, the total 
elevation for the new Vista Avenue overpass is nearly fourteen and a half feet higher than the 
old Vista Avenue overpass." 
The exit ramps for the interchange will include dedicated right-turn lanes and much 
wider and longer on- and off-ramps. The Vista Avenue exit ramp in front of the Holida.y Inn is 
much higher and has a much more abrupt edge than the sloping grade that flowed between the 
old exit ramp and the traffic lanes of Interstate 84. In short, the changes radically affect the 
visibility enjoyed by the Holiday Inn and its signs since they were built and installed. 
The Holiday Inn and the locations of the signs used by the Holiday Inn axe unique 
compared to all other properties directly located on the Vista Avenue interchange, This is 
2 In general, the facts set forth in this "Background" section are taken from the application materials and
 
documents submitted prior to the June 14, 2010 hearing and the photographs and evidence prov:lded to
 
the Commission at the hearing.
 
3 The new overpass is also forty feet longer.
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Hal Simmons, Planning Director 
July 8, 2010 
Page 3 
demonstrated by the photographs and diagrams submitted with the variance application and 
provided to the Commission at the hearing on June 14, 2010. See Exhibit #1 CVAlO-00008 
photographs 1-6; see also the photographs provided by staff and the photographs submitted 
with the application. The Holiday Inn's property and signs were unique before lTD began its 
work, but the property and its signs have alsobeen uniquely affected by ITD's work. No other 
business located on the interchange has the number and type of signs as close t:o the nE~W 
interchange improvements as does the Holiday Inn. No other properties or business located on 
the interchange are as "below grade" vis-A-vis the interchange improvements. The Holiday Inn 
property is the only property directly adjacent to the interchange where a majority of the 
property is located significantly below the elevation grade of Vista Avenue. Essentially, ITD's 
actions have placed the Holiday Inn property in a "hole" that no other surrounding properties 
experience. 
The purpose of the zone for the Holiday Inn (C-2) is to "fulfill the needs for travel­
related service within the City." Boise City Code § 11-04-D6.03. Construction at the interchange 
has significantly affected, and in one case completely obscured, the visibility of the three 
existing signs that guide the public to this travel-related service. A sound wall constructed 
along Interstate 84 as part of the Vista Avenue interchange project completely covers the 
existing billboard sign, rendering the sign useless. The change in grade to Interstate 84:, the 
Vista Avenue overpass, and. the exit and entrance ramps have significantly affected the visibility 
of the other two signs. Traffic traveling north from the airport along Vista Avenue can no 
longer see the sign located on Vista Avenue before cresting the interchange. Additionally, 
traffic traveling west on Interstate 84 cannot see the signs located on the property before making 
a decision to use the Vista Avenue exit ramp. Essentially, vehicles will be driving past the 
Holiday Inn before the drivers will be able to see the sign. This does not fulfill the needs of the 
traveling public. 
Individuals traveling on Interstate 84 can no longer see the sign south of the building in 
the manner they could before the changes to the interchange. That sign is most adversely 
affected by the "hole effect" on the Holiday Inn property created by the interchange expansion 
The new sound wall, the new larger and more elevated exit ramp to Vista Avenue for traffic 
traveling west on Interstate 84, and the increased mass and height of the Vista Avenue overpass 
have relegated the Holiday Inn property to a cavity in the mass of the interchange 
improvements. None of the other three properties located on the interchange have suffered 
similarly. 
Holiday Inn would have continued using, and benefitting from, the existing signs had 
the interchange not been reconstructed by ITO. The existing signs were effective and valuable 
tools prior to the changes at the interchange. The hardship created by ITO is a special 
circumstance not created by Holiday Inn's actions. Holiday Inn asks for nothing more than to 
restore the commensurate value and efficacy of the existing signs. Holiday Inn requested that 
the Planning and Zoning Commission grant a variance allowing the signs to be raised to 
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Hal Simmons, Planning Director 
July 8,2010 
Page 4 
Since the signs were installed, the applicable City sign regulations have changed. The 
billboard sign was installed prior to the property being annexed into the City and is subject to 
grandfather rights. The sign along Vista Avenue and the sign south of the main Holiday Inn 
building, which is oriented to Interstate 84, are approved signs pursuant to two separate Boise 
City conditional use permits. Holiday Inn sought a varianceS from the current sign regulations 
for the sign heightss and the number of signs," Again, Holiday Inn's requested variance would 
not have been necessary had the reconstruction of the interchange not imposed a hardship and 
eliminated the utility of the existing signs. 
ANALYSIS 
Boise City Code Section 11-06-10 provides that a property owner requesting a variance 
for a sign (or signs) must meet six criteria. Holiday Inn's variance request meets each of the six 
criteria. The substantial evidence in the record does not support the Commission's decision 
denying the requested variance and should be reversed. See Boise City Code § l1-03-07.0S.GA 
("ll there is not substantial evidence to support the findings upon which the original decision is 
based, the decision shall be reversed."). The six criteria for a sign variance set forth in Section 
11-06-10 are addressed below: 
Section 11-06-10(1) 
That there are special circumstances applicable to the property involving the size, shape, 
topography, location or surroundings, which do not apply generally to other properties in the 
same zoning district that are not the result o/voluntary actions of the applicant. 
The record before the Commission was devoid of any evidence the Holiday Inn property 
and the Holiday Inn signs are not subject to special circumstances. The Commission decision 
summarily states without any supporting evidence or argument that " [t]here are no special 
circumstances associated with the property in terms of its size, shape, topography, location, and 
surrounding." Planning and ZoningDecision p. 2. Photographs provided to the Commission at 
the hearing and provided within the variance application packet demonstrate otherwise. The
 
Commission appears to have adopted the conc1usory and unsupported statement in the Staff
 
Report that the "proposed lTD interchange redesign will impact all the adjacent properties and
 




6 The existingsign heights are:
 
• VistaAvenue Sign - 28 feet 
• Sign South of Main Building and Oriented to Interstate 84 - 30 feet 
• BillboardSign - 16 feet 
Requested VarianceHeights: 
• VistaAvenue Sign - Raised 12 feet (Total> 40 feet) 
• Sign South of Main Building and Oriented to Interstate 84 - Raised 30 feet (Total.. 60 feet) 
• Billboard Sign - Raised 20 feet (Total= 36 feet) - The sounds wall in front of the sign is 20 feet 
high with 21 foot joint"caps." 
7 Boise City Code limits the number of signs along a roadway to one. Two of the existing signs, including 
the billboard sign, are oriented to Interstate 84. 
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Hal Simmons, Planning Director 
July 8,2010 
PageS 
businesses in a similar manner." StaffReport p. 6. This conclusory statement lacks any 
foundation or factual basis. It is a mere restatement of the standard found in Boise City Code 
Section 11-06-10(1). 
The photographs and information provided at the June 14, 2010 hearing and provided 
with the variance application demonstrate the Holiday Inn property and the Holiday Inn signs 
are unique in their size,location, surroundings, and topography. No other properties or 
businesses located on the interchange are as "below grade" vis-a-vis the interchange 
improvements. The Holiday Inn property is the only property directly adjacent to the 
interchange where a majority of the property is located significantly below the elevation grade 
of Vista Avenue. Essentially, the Holiday Inn is now located in a hole. No other business 
located on the Vista Avenue interchange has the number and type of signs as dose to the new 
interchange improvements as does the Holiday Inn. As such, no other businesses or p:roperties 
on the interchange have been impacted by the construction to the extent the Holiday Inn signs 
have been impacted. (In fact, only three businesses are located at the four corners of the Vista 
Avenue interchange. There is no business located on the vacant lot on the southwest comer of 
the interchange.) Further, no other businesses have a sign completely blocked by I'I'D's new 
sound wall. No other businesses located at the interchange had their existing signs located in 
an area where visibility has been directly impacted by the interchange construction and left 
deep in a "hole" in relation to the elevation of Vista Avenue and the interchange improvements. 
Holiday Inn also met the second element required in Section 11-06-10(1) - that the 
special circumstances not be created by the applicant's own actions. The extraordinary and 
special circumstances unique to the Holiday Inn's signs were not created by Holiday Inn's 
voluntary actions. Rather, I'I'D's actions created the detrimental circumstances for the Holiday 
Inn property and signs. 
Section 11-06-10(2) 
That the granting ofsuch sign variance will not constitute a grant ofspecial prioilege that is 
inconsistent with the limitations upon other property in the vicinity and zone in wh1'ch such 
property is situated. 
The requirement of Section 11-06-10(2)is closely related to the requirements of Section 
11-06-10(1). As set forth above, no property or signs on the Vista Avenue interchange have been 
as adversely affected as have the Holiday Inn property and signs. There is no "special 
privilege" because no other properties, businesses, or signs are similarly situated or have been 
affected like the Holiday Inn property and signs. 
The Commission's decision (and the Staff Report) again make conclusory statements 
that Holiday Inn has not met the requirements of Boise City Code. Rather than provide 
supporting evidence, the Commission's decision (and the Staff Report) merely recites the 
language of Section 11-06-10(2)stating, without supporting evidence, "[t]he requested sign 
variance would be considered a grant of special privilege since the Interstate 84 interchange 
redesign will impact the surrounding properties in regards to signage in a similar fashion," 
001536
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Page 6 
Planningand Zoning Decision P: 2 'The overwhelming evidence provided to the Commission, in 
both text and pictures, proves otherwise. 
Section 11-06-10l3l
 
That non-conforming signs in the vicinity surrounding the subject site may not be used to set
 
the standardfor or be compared with applications for new signs, and shall not be used as
 
justification for a hardship or special circumstance.
 
Holiday Inn's application for the variance relates to the hardship and special 
circumstances created by ITO's actions. 'TheStaff Report correctly states the "special 
circumstances stated by the applicant for the proposed increased freestanding height is not 
based on any non-conforming signs within the vicinity of the subject property." Staff Report p 7. 
'The Planning and Zoning Commission concurred. Planning and Zoning Decision p. 2 (note the 
absence of statements addressed to Section 11-06-10(3)). 'Thus, Holiday Inn clearly mel: the 
requirements of Boise City Code Section 11-D6-10(3).8 
Section 11-06-10(4)
 




'The Commission's decision and the Staff Report failed to explain why the requested 
variance was not the minimum necessary action to alleviate the hardship and exceptional 
circumstances suffered by Holiday Inn due to ITD's actions. Again, the Commission merely 
includes a conclusory statement regarding the criteria found in Boise City Code Section 11..Q6­
10. Regarding the specific requirement of Section ll-D6-10(4), the Commission's decision states 
"the requested sign variance is not the minimum necessary to alleviate the perceived hardship 
since the applicant could continue to use the two approved freestanding signs ..." Planning and 
Zoning Decision p. 2. In essence, the Commission's decision proposes that because ITO's actions 
did not physically remove the signs, Holiday Inn suffered no hardship. 
The Commission's decision, if left to stand, would provide no way for Holiday Inn to 
alleviate the hardship and exceptional circumstances created by ITO's reconstruction of the 
Vista Avenue interchange. The decision ignores the impact on the sign located along Vista 
Avenue and the sign located south of the main Holiday Inn building and oriented towa.rd 
Interstate 84. Most importantly, the decision wholly fails to address the billboard sign even 
though it is completely blocked by the sound wall. 
8 In its application materials, Holiday Inn did not reference any other non-conforming siigns in the 
vicinity surrounding the subject site as a basis for the variance. Ironically, Oty staff initially raised the 
issue of a nearly sixty foot non-conforming Texaco sign across Vista Avenue from the Holiday Inn 
property. The Staff Report provides: "It should be noted that there is a 55 foot high freestanding sign 
across Vista Avenue, which was approved in 1979. This is a non conforming sign and cannot be used to 
set the standards for signage in this area." StaffReport p. 7. 
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Hal Simmons, Planning Director 
July 8,2010 
Page 7 
The variance heights requested by Holiday Inn are the minimum necessary to alleviate 
the hardship and exceptional circumstances caused by ITD's actions. Holiday Inn requested a 
variance to raise the billboard sign just above the twenty-foot high sound wall" so the sign 
would be visible again. Holiday Inn requested a variance to raise the Vista Avenue sign twelve 
feet and the sign south of the main Holiday Inn building thirty feet to account for the visibility 
changes caused by ITD's actions. These heights are consistent with the reduced visibility 
caused by lTD raising the Vista Avenue overpass improvements nearly fourteen and one-half 
feet higher than the old Vista Avenue overpass improvements. The requested heights also seek 
to mitigate the increased mass of the interchange structure (including the doubling of traffic 
lanes on Vista Avenue and Interstate 84), as well as the new additional elevation and 
abruptness of the Vista Avenue exit in front of the Holiday Inn. 
The Staff Report, in what appears to be an afterthought, proposes that Holiday Inn could 
"utilize the lTD provided signage located along Interstate 84 to advertise lodging at this off 
ramp" as an alternative to the now useless billboard sign. StaffReport p. 9. Members of the 
Commission asked about the possibility of the lTD "logo services" type of signage at the 
hearing held on June 14, 2010. Boise CityPlanning andZoning Commission Minutes June 14, 2010 
P:16. The lTD signage described by staff is unsuitable for at least two reasons. First, the 
typeface and background of such "logo services" signs installed by lTD are many, many times 
smaller than the typeface and background of the existing billboard sign. Second, and more 
importantly, ITD has informed Holiday Inn that all "logo services" signage is being removed 
along the stretch of Interstate 84 near the Holiday Inn. Quite simply the suggested signage is 
not an option. 
Section 11-06-10(5}
 
The approval, denial or modification ofany sign variance shall not provide precedentfor any
 
other sign variance in the city.
 
Granting Holiday Inn's requested variance will not provide precedent for other sign 
variances within the City. It remains within the City's province to assure future' decisions do 
not allow the grant of this variance to create precedent for future applications and decisions. 
Section 1l-06-10(6}
 
The granting of the sign variance will not be materially detrimental to the public toeifare or
 
injurious to the properties or improvements in the vicinity.
 
No evidence was provided by the Commission that granting the requested variance for 
height and number of signs would be detrimental to public welfare or injurious to the 
properties or improvements in the vicinity of the Holiday Inn. Further, granting the requested 
variance will further the purpose of the City-approved C-2 Zone of the Holiday Inn property ­
to fulfill the needs of the travelers coming to and (hopefully) staying in Boise. Boise City Code § 
ll-D4-06.03. The Commission's decision states " [a]n expanded freestanding sign would 
adversely impact the streetscape aesthetic along a gateway street and increase the visual clutter 
along Interstate 84." Planning andZoning Decision p. 2. That is not the standard stated in the 
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Hal Simmons,Planning Director 
July8, 2010 
PageS 
10(6) is whether granting the variance would be materially detrimental to the public welfare or 
injurious to the properties or improvements in the vicinity. Boise City Code § 11-06-10(6). The 
Commission's decision and its deliberation during the June 24,2010hearing cited no evidence 
about why Holiday Inn had not met the criteria for Section 11-06-10(6). Further, the 
Commission's decision includes no information regarding what"sign" its decision means to 
address given that the variance application requested a variance for three signs and not a single 
sign. 
The Staff Report included several half-hearted attempts to conclude why Holiday Inn 
had not met the criteria of Section 11-06-10(6). For example, the Staff Report states "[t]wo of the 
freestanding signs are separated from the residential neighborhood by the main body of the two 
story hotel." StaffReport p. 8. Then without any evidence staff concludes "these signs ... could 
be visible from the adjacent neighborhood." StaffReport p. 8. 
It is important to note that Holiday Inn held a neighborhood meeting for the application 
and no neighboring property owners, including residential property owners, olbjectedto the 
requested variance at the Commission's hearing. No neighbors attended the public hearing, In 
fact, staff later admits the signs are screened from the residences by mature trees, vegetation, 
and a large parcel (which is owned by Holiday Inn). StaffReport p. 8. Furthermore, the 
photographs provided to the Commission show that a sign would need to be many times 
higher than those requested by the variance in order for the residences, which are behind 
several two-story Holiday Inn buildings, mature trees, vegetation, and a long distance from the 
signs, to be seen. 
Staff also opines in the Staff Report that "freestanding signs orientated towards 
Interstate 84 could cause a distraction for motorists along the freeway." StaffReport p. 8. Under 
this rubric, any sign located along Interstate 84 should bebarred because the City of Boise, 
contrary to its code, really does not intend to address the needs of the traveling public. (It 
appears the City would prefer the travelling public stay and spend their time and money in 
Eagle or Meridian.) In other words, according to staff, if a sign actually gets a driver's attention, 
and thus accomplishes what a sign is supposed to do, the sign should bebarred. 
CONCLUSION 
The Holiday Inn's variance request meets each of the six criteria found ill Boise City 
Code Section 11-06-10. Because the substantial evidence in the record does not support the 
Commission's decision denying the requested variance, Holiday Inn respectfully requests that 
the City Council reverse the Commission's decision 
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Hal Simmons, Planning Director 
July 8, 2010 
Page 9 
Sincerely, 
'P .	 l~ 
 
Richard H. Andrus 
RHA:kah 
c:	 Cody Riddle (via e-mail) 
David Moser (via e-mail) 
HI Boise, LLC (via e-mail) 
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AT TORNEY GENERAL 
PAULKIME 
STEVEN M PARRY 
Deputy Attorneys General 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel fOI Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND F'OR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO ) 
TRANSPORTATION BOARD, ) Case No. CV OC 0903179 
) 
Plaintiff, ) 
) snpULATION FOR POSSESSION 
vs.. ) 
) 
HI BOISE, LLC, a Delaware limited ) 
liability company and MORTGAGE ) 
ELECTRONIC REGISTRAnON ) 




The parties stipulate and agree: 
For the purposes ofthis Stipulation, Defendant stipulates that Plaintiff is entitled 
to possession of the property described below pursuant to Idaho Code § 7··721. The property is 
described on Exhibit A attached to the Order described below. 










   
- - - - ------------ - - -)
 
 Ul  
 l .  
2.. The COUlt may enter the Order, which is marked as Exhibit £I, attached hereto and 
hereby incorporated by reference 
3 The Plaintiff agrees to continue to diligently and in good faith pursue shortening, 
modifying or removal of the sound wall at the east end of Defendants' property 
4 Plaintiff and Defendants acknowledge that it is in both parties best interest to 
work together toward obtaining a variance for the sign located on the southeast comer of 
Defendants' property from the City of Boise Plaintiff has no knowledge of the status of the sign 
with the City of Boise Plaintiffs initial review is that the sign is a legal on-premise sign in 
accordance with State and Federal law. Plaintiff; if requested will make joint application for the 
variance and be a joint party to any application, negotiations, or hearing process. Plaintiff 
acknowledges the significant concerns Defendant has over the loss of visibiility due to Plaintiffs 
development plans as currently contemplated. As such, Plaintiff agrees to work diligently with 
the City of Boise to obtain the sign variance, if one is needed. 
5 The parties further agree that at a minimum some changes will be made, to 
accommodate Defendants' requests, in the acquisition ofproperty either temporary construction 
easement 01 fee simple taking With a change in the condemnation, similar changes will be 
made in the construction plans. 
6 Defendants will cooperate with the Plaintiff in amending any pleadings so long as 
they lessen the scope of the taking and the project 
7 This Stipulation shall be governed by Idaho Code § 7-721(4)
 
8
 This Agreement shall be binding upon the successors and assigns of either party 
OJ their agents 
STIPULATION fOR POSSESSION - Page 2 
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9. It is understood that this Stipulation does not preclude the possible settlement of 
this matter to the mutual satisfaction of the parties hereto prior to entry of any judgment in this 
cause of action. 
10. It is agreed and understood by and between the parties hereto that the right of 
each to have this COUlt determine just compensation shall be in no manner affected by this 
Stipulation, but it is the intention of the parties hereto to facilitate the Plaintiff's construction of 
the project by the Defendants consenting to possession of said property prior to determination of 
such compensation to be awarded to the Defendants in this action The parties do not contend 
that the $120,000.00 is the actual 01 final determination of damages, but have agreed to such 
amount far purposes of possession. 
11 The parties agree that the heating for possession on Monday, June 22, 2009 is 
vacated and counsel for the parties shall contact the COUlt to vacate the hearing. 
12 Defendants agree that its request for the Court to appoint a disinterested third 
party appraiser as an agent of the Court is rescinded. 
Trt-
DATED this /..2, day ofJune, 2009 
.~ 
~ f\A ~?e-~ __ 
/~-'STEVEN M PARRY, Deputy Attorlli~Yi:klal 
Idaho Transportation Department 
DATED this ~y ofJune, 2009 





 tm l t
  i;
 













Deputy Attorneys General 
Idaho Transportation Department 
3311 West State Street 
POBox 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 334-8815 
Facsimile: (208) 334-4498 
ISB #3790 
ISB #2153 
Counsel for Board 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISIRICT 
OF THE STATE OF IDAHO, IN AND FOR IHE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO
 
TRANSPORI A nON BOARD, 
Plaintiff, 
vs 
HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELEC IRONIC REGISTRAlION 
















Case No. CV OC 0903179 
ORDER OF POSSESSION
 
THE PLAINTIFF'S Motion for Possession having come before the COUlt on April 13, 
2009; the parties having been heard and the parties having entered into a stipulation filed with 
the COUlt and good cause appearing therefore; 
IT IS HEREBY ORDERED IHAI: 
Ihe Plaintiff has the light of eminent domain 
EXHIBIT 
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T   
 
2 The use for which the real property is sought by Plaintiff is a use authorized by 
law and the taking is necessary for such use 
3 Plaintiff attempted in good faith to purchase the real property f om Defendants. 
4 The amount of just compensation to be paid by PlaintifI in order to gain 
possession of the Subject Property is $120,00000 (One Hundred and Twenty Thousand Dollars 
even). Just compensation shaU be in no manner affected by this Order This Order and the 
stipulation for possession filed with 'this Order shall be governed by Idaho Code Section 7­
721(4) If Judgment is entered for an amount less than provided for herein, then the Defendant 
shall repay to the Plaintiff any overpayment: No interest shall accrue on the amount paid from 
the date of payment The parties do not contend that the $120,000.00 is the actual 01 final 
determination of damages, but have agreed to such amount for purposes of possession 
IT IS HEREBY ORDERED that Plaintiff, upon payment of the amounts set forth in 
paragraph 4 above, as provided in Idaho Code Section 7-721(5), shall be granted possession of 
the real property described in Exhibit "A" attached hereto and made a part hereof. 
DATED this _._ day of June, 2009. 
THE HONORABLE RONALD L WILPER 
District Judge 
ORDER OF POSSESSION - Page 2 
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I HEREBY CERTIFY that on the __ day of . 













Hawley Troxell Ennis and Hawley LLP
 




Mortgage Electronic Registration Systems, Inc..
 






































































TITLED FEE ACQUISITION 
A PARCEL OF lAND FOR ADDITIONAL RIGHT-OF·WAY FOR VISTA AVENUE
 
LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 28, TOWNSHIP 3
 
NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN, BOISE CI1Y, ADA
 
COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBED AS FOUOWS;
 
COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T 3N.,
 
R2E, S.M., THENCE S 89°51'59" W 81.06 FEET ALONG THE NORTH LINE
 




ALONG THE CENTERLINE OF VISTA AVENUE THE FOLLOWING: 
THENCE S 13u22'25" W 587.06 FEET TO A POINT (STATION ViSTA 
33+4B.88); 
THENCE S 13°28'22" W 75.08 FEET TO A POINT (STATION VISTA 26+86.75); 
THENCE S 14°12'28" W 42.64 FEET TO A POINT (STATION VISTA 26 1'44 10); 
THENCE 61.64 FEET ALONG A TANGENT CURVE TO THE RIGHT, ssro 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01010'38", 
A TANGENT OF 3082 FEET AND A CHORD BEARING S 14047'47" W Ei1 64 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82.46); 
LEAVING THE CENTERLINE OF VISTA AVENUE: 
THENCE S '74°36'53" E 37.49 FEET TO POINT ON THE EXISTING EAST 
RIGHT~OF-WAYOF SOUTH VISTA AVENUE (STATION VISTA 25+82.4:5, 
3749' RT); THE REAL POINT OF BEGINNING OF THIS DESCRIPTION', 
THENCE S 60°48'02" E 7.73 FEET TO A POINT ON A CURVE ON THE 















   
   
   
 
 
22'25"   
:
(>12'   .
 .. S.a11D
10'38", 





I ·OF-WAY   
THENCE 124.38 FEETALONG A NON TANGENT CURVE TO THE RI:GHT, 
SAID CURVE HAVING A RADIUS OF 304500 FEET,A DELTA ANGLE: OF 
02°20'25", A TANGENT OF 6220 FEETAND A CHORD BEARING 
S 16°35'24" W 124.37 FEETTOA POINT ON A CURVE (STATION VISTA 
24+58,10,4500' RT); 
THENCE S 1r45'37" wmOB FEET TO A POINT (SlATION VISTA 24+4802, 
4500' RT); 
THENCE N 69°05'59"W 5,73 FEETTOA POINT ON THE EXISTING EAST 
RIGHT·OF·WAY OF SOUTH VISTA AVENUE (STATIONVIST.A. 24+48,34, 
39,28' RT) 
THENCE N 15"54'22" E 13571 FEETTO THE REAL POINTOF BEGINNING 
OF THIS DESCRIPTION, 
SAID PARCEL CONTAINS 960 SQUARE FEET AND a022 ACRES, MORE OR 
LESS, 
See Page 3 of 5 Condemnation Exhibit 
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TWO PARCELS OF LAND FOR CONSTRUCTION EASEMENTS FORVISTA 
AVENUE LOCATED IN THE NE 1/4 OF THE NE 1/4 OF SECTION 28, 
TOWNSHIP 3 NORTH, RANGE 2 EAST, OF THE BOISE MERIDIAN. BOISE 
CI1Y, ADA COUNTY, IDAHO BEING MORE PARTICULARLY DESCRIBED AS 
FOLLOWS; 
EASEMENT 1 
COMMENCING AT THE NORTHEAST CORNER OF SECTION 28, T.3N.,
 
R.2E., B M, THENCE S 89°51'59" W 81.06 FEET ALONG THE NORTH LINE
 




ALONG THE CENTERLINE OF VlSTAAVENUE THE FOLLOWING: 
THENCE S 13°22'25" W 58706 FEET TO A POINT (STATION VISTl\ 
33+4888); 
THENCE S '13°28'22" W 7508 FEET 10 A POINT (STATION VISTA 26+86,75); 
THENCE S14°'12'28" W 42.64 FEET TO A POINT (STATION VISTA 26+44.10); 
THENCE 6164 FEET ALONG A TANGENT CURVE TO THE RIGHT, SAID 
CURVE HAVING A RADIUS OF 3000.00 FEET, A DELTA ANGLE OF 01°10'38", 
A TANGENT OF 3082 FEET AND A CHORD BEARING S 14Q47'47G W 6'1 64 
FEET TO A POINT ON A CURVE (STATION VISTA 25+82 46); 
LEAVING THE CENTERLINE OF VIST:A. AVENUE: 
THENCE S 74°36'53" E 3749 FEET TO POINT ON THE EXISTING EAST 
R1GHT-OF.:WAY OF SOUTH VISTA AVENUE (STATION VISTA 25t8:2.45, 
3749' RD; 
THENCE S 60°48'02" E 7 73 FEET 10 A POINT ON A CURVE ON THE 
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Al.ONG THE WEST LINE OF SAID SECTION 27 THE FOLLOWING: 
THENCE S 00°22'44" E 1328.34 FEET TO THE 1/16 CORNER COMMON TO 
SECTIONS 28 AND 27; 
THENCE S 00°27'50" E 32653 FEET TO A POINT ON THE CONTROL LINE 
OF 1-84 (STATION 1-84 2828t-1099): 
THENCE N 70°38'50" W 80.75 FEET ALONG THE CONTROL LINE OF 1-84 TO 
A POINT (STATION 1-84 2827+30.24); 
THENCE N ·19"21'10" E 292.48 FEET TO A POINT ON THE EXISTING SOU1H 
RIGHT-OF-WAY OF 1-84 (STATION (· ..84 2827+3024.29248' L.n, THE: REAL 
POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE N 45°29'32" E 1000 FEET TO A POINT (STATION 1-842827",3464, 
30146' LT); 
THENCE S 44°30'28" E 199 63 FEET TO A POINT (STATION I-M 2929i+13 86, 
213.51' LT); 
THENCE S 54"55'4f' E 30201 FEET TO A POINT (STA. 1-842832+0458, 
13169' LT); 
THENCE S 66°50'22" E 264.66 FEET TO A POINT (STATION 1-84 2834+68 65, 
n4.11' LT); 
THENCE S 00°29'56" W 10.84 FEET TO A POINT ON THE EXISTING NORTH 
RIGHT-OF-WA'i OF 1·-84 (STATION (·842834+7215, ·10386' LT); 
ALONG THE NORTH RIGHT-OF-WAY OF 1-84 THE FOLLOWING: 
THENCE N 66°50'22" W 26988 FEET TO A POINT (STATION 1-842832+02.81, 
121.78'LT); 
THENCE N 54°55'41" W 303.96 FEET TO A POINT (STA. 1-84 2829+1027, 
20413' LT); 
THENCE N 44"30'28" W 200.55 FEET TO THE REAL POINT OF BEGINNING 
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25+80.63,45 00' RT ); THE REAL POINT OF BEGINNING OF THIS 
DESCRIPTION; 
lHENCE 124 38 FEET ALONG A NON·TANGENT CURVE TO THE RIGHT, 
SAID CURVE HAVING A RADIUS OF 3045 00 FEET, A DELTA ANGLE OF 
02°20'25", A TANGENT OF 6220 FEET AND A CHORD BEARING 
S 16°35'24" W 12437 FEET fO A POINT ON A CURVE (STATION VISTA 
24i58 10,45 AD' RT); 
THENCE S 17'45'37" W 1008 FEET TO A POINT (STATION VISTA 24+48,02, 
4500' RT); 
THENCE S 69"05'59" E 5.01 FEET TO A POINT (STATION VISTA 24+47 75, 
5000' RT); 
THENCE N 1r45'37" E 9.96 FEET TO A POINT (STATION visr» 24+57 71, 
5000' RT); 
THENCE S 72° 14'23" E 42,77 FEET TO A POINT (STATION VISTA 24+5771, 
92.77' RT); 
THENCE N 11"06'32" E 8.63 FEET TO A POINT (STATION VISTA 24+66 03, 
9·178' Rl): 
THENCE N 04"58'34w W 4762 FEET TO A POINT (STATION VISTA 25,-08..95, 
7380' RT); 
THENCE N 73"00'30" W 23.80 FEET TO A POINT ON A CURVE (Sl'ATION 
VISTA 25+09.0~~, 5000' Rl); 
THENCE 71 58 FEET ALONG A NON-TANGENT CURVE TO THE LEFT, SAID 
CURVE HAVING A RADIUS OF 3050.00 FEET, A DELTA ANGl.E OF 01°20'4r, 
A TANGENT OF 35.79 FEET AND A CHORD BEARING N16°0S'55" E ?1.58 
FEET TO A POINT ON A CURVE (STATION VISTA 25;7942,5000' RT); 
THENCE N 60·48'02" W 5.15 FEET TO lHE REAL POINT OF BEGINNING OF 
THIS DESCRIPTION, 
, 
SAID EASEMENT CONTAINS 0057 ACRES, MORE OR LESS 
See Page 3 of 5 Condemnation Exhibit 
EASEMENT 2 
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1- T 3 N ,R 2 E ,S.M. 500 - - ­ 1 INCH • 600 FEET ,'/. CORNER 
FNO BRASS CAP 
CP8.F INSTRUMENT rFNO ALU~INUM CAP 
/ CP&F INSTRUMENT 
N 696041 449 
NO, 8129965 
NO, 105160361 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF SERVICE OF' PLAINTIFF'S 
RESPONSE TO HI BOISE'S FIFTH 
REQUEST FOR PRODUCTION OF 
DOCUMENTS 
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned 
counsel that a copy of PLAINTIFF'S RESPONSE TO HI BOISE'S FIFTH REQUEST FOR 
PRODUCTION OF DOCUMENTS was served on all parties, along with a copy of this Notice, 
on the date and in the manner indicated on the Certificate of Service below. 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO HI BOISE'S IrIFTH 























DATED this 23rd day of August, 2010. 
By / 
HOLL HART 
MaryV. Y rk 
Special D-€puty Attorneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO HI BOISE'S ]fIFTH 







CERTIFICATE OF SERVICE 
I hereby certify that on this 23rd day ofAugust, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. ~ Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 
Boise,ID 83702 D Facsimile 
Facsimile: (208) 319-2601 
DE-mailEmail: fshoemaker@greenerlaw.com
 
Mortgage Electronic Registration Systems, Inc.
 ~ U.S. Mail 
1818 Library Street, Suite 300 D Hand Delivered 
Reston, VA 90190 D Overnight Mail 
Facsimile: (703) 748-0183 D Facsimile 
4897804_J.DOC 
NOTICE OF SERVICE OF PLAINTIFF'S RESPONSE TO HI BOISE'S If?lFTH 
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Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB # 4404) 
, '~. ,- l ' 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT or THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF AHA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
lTD'S REPLY BRIEF IN Sl'PPORT 
OF MOTION FOR A MORE 
DEFINITE STATEM]~NT 
Plaintiff Idaho Transportation Board ("lTD") has filed a motion under Rule 12(e) to 
require Defendant HI Boise, LLC ("HI Boise") to provide a more definite statement of its 
Counterclaim filed April 13, 201O. HI Boise has filed a brief opposing the motion, and lTD now 
files this reply brief. 
In opposing lTD's motion, HI Boise contends that the defenses set forth in its Answer to 
lTD's Complaint are sufficient to state a counterclaim for inverse condemnation against ITD. 
In its brief, HI Boise then quotes some, but not all, of the defenses in its Answer, and states that 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION FOR A MORE DEFINITE STATEMENT-l 
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the quoted defenses constitute its Counterclaim. HI Boise's argument has no merit and lTD's 
motion should be granted for the following reasons. 
First, no one reading HI Boise's Answer and Counterclaim can determine what the 
counterclaim consists of. Nor can anyone determine which defenses are part of the Counterclaim 
and which are not. 
Second, notice pleading does not permit one to hide a counterclaim within defenses to a 
complaint. 
Third, HI Boise requested a bifurcated trial in this matter. HI Boise has stated that the 
purpose of the bifurcated trial is to allow it to put on evidence of alleged takings ofproperty 
beyond the takings identified in lTD's complaint. From the time HI Boise filed its Counterclaim 
to the present, ITO has been unable to determine what taking or takings HI Boise is alleging have 
occurred by inverse condemnation. Even reading the defenses cited by HI Boise, it is impossible 
to tell what items HI Boise contends are takings and what items it contends are damages to the 
remainder. HI Boise argues that its Second Defense is one of its "highly descriptive" claims 
incorporated into its Counterclaim. The Second Defense alleges HI Boise is entitled to recover 
for: 
"any condemnation of its real property" and; 
"any easement across its real property" and; 
"any severance damages to the remainder of HI Boise's property" 
and; 
"all business damages" 
HI Boise's Answer to Amended Complaint, at 4 (filed April 13,2010) (emphasis added). This 
paragraph is not "highly descriptive." It only identifies categories of potential takings. It does 
not provide lTD with any notice of what "takings" HI Boise is actually claiming. 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION FOR A MORE DEFINITE STATEMENT - 2 
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Since HI Boise requested a separate "takings trial," both the Court and lTD are entitled to 
know what the trial will be about. Thus, HI Boise should be required to prepare and file a more 
definite statement of its Counterclaim for inverse condemnation, identifying the nature of each 
alleged taking and the manner in which the alleged taking has occurred. 
Fourth, in its opposition brief, HI Boise quotes its Seventh Defense, which contains 
allegations of access restrictions impacting HI Boise's driveway on Vista Avenue. All claims 
regarding traffic flow and volume, and all claims regarding alleged access restrictions to the 
HI Boise property have been dismissed by the Court in its order of July 23, 2010. Accordingly, 
the order on the Motion For A More Definite Statement should require HI Boise not to reassert 
issues or claims relating to traffic flow, traffic volume, and access restrictions. 
Fifth, as shown in lTD's opening brief, inverse condemnations are governed by the same 
rules as direct condemnations, including the specific pleading requirements of Idaho Code § 7­
707. See lTD's BriefIn Support Of Motion For A More Definite Statement, at 4-5 (filed May 5, 
2010) (hereinafter "Opening Brief'). In 2006, the Idaho legislature amended § 7-707 to ensure 
that condemnation claims "clearly set forth in the complaint a description of the property and 
property rights to be acquired." STATEMENT OF PURPOSE, S.L. 2006, ch. 450, § 1, eff. July 1, 
2006. The legislature intended to make sure that no ambiguity would exist as to what property 
and property rights were to be acquired. Id. Since inverse condemnation claims are governed by 
the same principles and are treated the same as direct condemnation claims, HI Boise's 
Counterclaim must adhere to the applicable requirements of Idaho Code § 7-707. 
HI Boise's Counterclaim does not meet the requirements ofIdaho Code § 7-707. Idaho 
Code § 7-707(5), in part, requires the complaint to contain a "description of each piece ofland 
sought to be taken, and whether the same includes the whole, or only a part, of an entire parcel or 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION FOR A MORE DEFINITE STATEMENT - 3 
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tract." HI Boise fails to provide a description of the parcel or parcels of land it believes are being 
taken by inverse condemnation. In addition, § 7-707(6) requires, in part, that the claim "clearly 
identify[y] all property rights to be acquired including rights to and from the public way, and 
permanent and temporary easements known or reasonably identifiable to the condemning 
authority." HI Boise fails to identify any property rights it believes are being acquired. 
Sixth, Idaho case law and case law from other jurisdictions demonstrate that HI Boise's 
counterclaim fails to satisfy even the "notice pleading" requirements under Rule 8, and that 
lTD's motion under Rule 12(e) should be granted. See lTD Opening Brief, at 5-8 and the 
authority cited therein. 
Seventh, in lieu of an order requiring HI Boise to file a proper counterclaim, lTD will 
accept an itemized list of the specific alleged takings that HI Boise intends to pursue at the 
"takings trial" in this matter. This list could even be provided orally at the hearing on this 
motion, so long as it is on the record and a transcript can be made available, and provided that 
HI Boise is instructed that no additional claims of takings can be presented at the takings trial. 
CONCLUSION 
HI Boise should be required to provide a more definite statement identifying the property 
and the property interests that it contends are being taken, and how that property and those rights 
are being taken. 
DATED this 24th day of August, 2010. 
By----.........~~~'-'C-LL-­

H0 LL'I"1" ~.U' IIIX. 
MaryV. 
Special eputy Attorneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
lTD'S REPLY BRIEF IN SUPPORT OF MOTION FOR A MORE DEFINITE STATEMENT - 4 001567
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CERTIFICATE OF SERVICE 
I hereby certify that on this 24th day of August, 20 I0, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker o U.S. Mail 
GREENER BURKE SHOEMAKER P.A. ~ Hand Delivered 
950 W. Bannock Street, Suite 900 o Overnight Mail 






Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail
 
1818 Library Street, Suite 300 o Hand Delivered
 
Reston, VA 90190 o Overnight Mail
 
Facsimile: (703) 748-0183 o Facsimile
 
4896897JDOC 
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~.M P.M __. . _ 
MaryV. York (ISB #5020) 7 ('" .. " ....., 1'·-·4J' "~, ~; ,;,.l~\ 
,. 1 t ~L' .._ - .'.' l ..Steven C. Bowman (ISB #44(4) 
Special Deputy Attorneys General I r~~".,rIH t,1;\;VI\! ),V', ··?h,,··' 
. ~y~.GMh~tl\HOLLAND & HART LLP 
O~Pln" 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF lTD'S REIlLY BRIEF IN 
SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT DISMISSING 
CLAIMS BASED ON ALLEGE:D LOSS 
OF VISIBILITY AND INCREASED 
NOISE 
Pursuant to Rule 56 of the Idaho Rules of Civil Procedure, PlaintiffIdaho Transportation 
Department ("lTD") files this reply brief in support of its motion for summary judgment 
dismissing Defendant HI Boise LLC's ("HI Boise") claims for taking and damages based on 
alleged lost or reduced visibility and increased noise. 
I. HI BOISE HAS NOW DROPPED ITS NOISE CLAIMS 
In response to lTD's motion, HI Boise has dropped all claims for takings or damages 
based on noise: "HI Boise will no longer be seeking damages associated with the increased 
PLAINTIFF lTD'S REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
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noise that will result from the Project." HI Boise Opp. Brief, at 5 (filed Aug. 19,2010). 
Therefore, HI Boise's claims for takings and damages based on noise should be dismissed. 
II.	 REPLY TO HI BOISE'S ARGUMENTS ON LOSS OF VISIBILITY 
In opposing lTD's motion to dismiss the claim for "loss of visibility," HI Boise fails to 
distinguish or even address any of the case law which makes clear that its claim for "loss of 
visibility" is barred by law. See lTD's Opening Brief, at 11-20 (filed Aug. 5,2010). Case law 
from across the country has rejected claims for loss of visibility, often under circumstances 
imposing far worse conditions on the remainder property than in this case. In response, HI Boise 
claims that a "split" in authority exists on the issue. However, none of the cases cited by 
HI Boise supports its claim for loss ofvisibility. 
A.	 Idaho Law Does Not Recognize Or Support A Right Or Claim For Loss Of 
Visibility. 
HI Boise contends that lTD has no legal authority for the proposition that "loss. of 
visibility" is not a recognized property right in Idaho compensable in condemnation cases. 
The authority ITD relies on is over 100 years of Idaho case law and legislation, none of which 
has ever adopted, or even acknowledged, a right of visibility or that "loss of visibility" is 
compensable in condemnation cases. 
B.	 Because HI Boise Has No Right To A Particular Pattern Or Flow ()fTraf~ 
It Necessarily Has No Right To Compensation For Loss Of Visibility Of Passing 
Traffic. 
Idaho courts have repeatedly held that a property owner does not have a right to any 
particular flow, pattern, or volume of traffic or a right to have direct access to or from a 
particular direction of traffic. State ex reI. Moore v. Bastian, 97 Idaho 444, 447, 546 P.2d 399, 
402 (1976); James v. State, 88 Idaho 172, 178,397 P.2d 766, 770 (1964) (citing Villages ofEden 
& Hazelton v.Idaho Bd. ofHwy. Dirs., 83 Idaho 554, 556, 367 P.2d 294,301 (1961)). 
PLAINTIFF lTD'S REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
DISMISSING CLAIMS BASED ON ALLEGED LOSS OF VISIBILlTY AND INCREASED NOISE - 2 
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Accordingly, claims for compensation based on changes in the volume, pattem, or flow of traffic 
have been repeatedly rejected by the Idaho Supreme Court. See, e.g., Brown v. City ofTwin 
Falls, 124 Idaho 39, 42-3, 855 P.2d 876, 879-80; Bastian, 97 Idaho at 447,546 P.2d at 402; 
Merritt v. State, 113 Idaho 142,742 P.2d 397; Powell v. McKelvey, 56 Idaho 291,53 P.2d 626 
(1936). In each of these cases, the Idaho Supreme Court held that rights of property owners 
abutting a street or highway do not encompass a right to any particular access from any particular 
road, from any particular direction, or a right of any particular pattern or flow of traffic. See 
Brown, 124 Idaho at 41-44,855 P.2d at 879-81 (analyzing Bastian, Merritt, and Powell). 
These principles were recognized and upheld by this Court in its Order of July 23, 2010: 
The right of access to a public road does not encompass a right to 
any particular pattern of traffic flow. Brown v. City ofTwin Falls, 
124 Idaho 39, 43, 855 P.2d 876,880 (1993). State action which 
results in a mere change in traffic flow that requires traffic to reach 
property by a circuitous route does not amount to a taking as a 
matter oflaw. !d. at 44, 855 P.2d at 881. 
Order, at 7 (filed July 23,2010). 
Based on these principles, lTD could re-route Interstate 84 entirely so that no traffic went 
past the HI Boise property at all. Or lTD could restrict Interstate 84 so that most traffic went 
elsewhere. Or, as here, lTD could divert traffic to a higher road grade (on the Vista overpass 
and the on and off ramps). Under any of these scenarios, no taking occurs under Idaho law. 
Likewise, in the case of either a complete or partial diversion of traffic above or out of sight from 
HI Boise's property, no compensable taking occurs under Idaho law. Since no compensation can 
be had for a change in traffic route, flow, or pattern, no compensation can be had for loss of 
visibility. 
Despite HI Boise's unsupported argument to the contrary, the issue of visibility is 
necessarily and inextricably intertwined with traffic flow. See, e.g., Ivers v. Utah Dept. of 
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Transp., 154 P.3d 802, 806 (Utah 2007) (a property owner has no right to flow of traffic past his 
property, "[s]imi1ar1y, a property owner has no recognizable property right to free and 
unrestricted visibility of his property by passing traffic, and an impairment of that visibility does 
not mandate compensation."); Dept. ofTransp. v. Marilyn Hickey Ministries, 159 P.3d 111, 113 
(Colo. 2007) ("We hold that because a landowner has no continued right to traffic passing by its 
property, the landowner likewise has no right in the continued motorist visibility of its 
property...."); State v. Schmidt, 805 S.W.2d 25 (Tex.Ct.App. 1991), rev'd 867 S.W.2d 769,774 
(Tex. 1993) ("Just as a landowner has no vested interest in the volume or route ofpassersby, he 
has no right to insist that his premises be visible to them."); State ex. rei. Missouri Highway & 
Transp. Comm 'n v. Dooley, 738 S.W.2d 457,468-69 (Mo.App. 1987) (in partial taking case, 
"any claim as to damages for 'public view' or visibility is 'inextricably related' to a property 
right in traffic, [and] the decisions have consistently refused to 'accord to property owners any 
right in the continuation of traffic. '''). 
C.	 HI Boise Claims That A Split In Authority Exists On The Issue Of Visibil!tv.: 
However, None Of The Cases Cited By HI Boise Supports Its Claim. 
HI Boise alleges that there is a split in authority on the issue of whether loss ofvisibility 
is compensable in condemnation cases. However, case law shows that courts have consistently 
rejected claims for loss of visibility. This is particularly true where, as here, the structures that 
block visibility are built on land other than the land condemned from the property OWI1ler. 
According to NICHOLS ON EMINENT DOMAIN, courts have unifonn1y rejected claims for 
loss ofvisibility where the components of a public project that block visibility are constructed on 
property other than the condemnee's property. 4 NICHOLS ON EMINENT DOMAIN, § 13..21[1] 
(rev.3d ed. 1998). In other words, if the structure is erected on the property owner's land 
condemned for the project (causing the issue to be addressed as severance damages), some courts 
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have allowed the landowner to recover compensation. Conversely, where the structure blocking 
visibility is built on other land, distant from the condemnee's property, compensation has been 
uniformly denied. 
In its opening brief, lTD set forth an extensive sampling of all of the case law from across 
the country that has rejected claims for loss of visibility, and in circumstances where the 
conditions imposed on the property owner were far more severe than the changes in the elevation 
of the Vista Overpass and off ramps. See ITD's Opening Brief, at 11-20 (filed Aug. 5,,2010). 
In response, HI Boise suggests that a split in authority exists on the issue of whether loss of 
visibility is compensable in a condemnation case. In support of this contention, HI Boise cites 
the following cases: State v. Weiswasser, 693 A.2d 864 (N.J. 1997); Ivers v. Utah Dept. of 
Transp., 154 P.3d 802 (Utah 2007); Klaber v. Lakenan, 64 F.2d 86 (8th Cir. 1933); People v. 
Wasserman, 50 Cal. Rptr. 95 (CaI.App. 1966); and State v. McCarley, 247 S.W.3d 323 
(Tex.App.2007). None of these cases support HI Boise's claim. 
HI Boise first cites State v. Weiswasser, in which the state condemned a small section of 
a large tract of undeveloped property fronting on a major highway. 693 A.2d all 865. As a result 
of the partial taking, the property owners lost "the widest stretch of contiguous highway 
frontage." Id. The property owners sought to present evidence ofloss of visibility of the 
remainder property as a result of the reduced highway frontage. Id. HI Boise claims that 
Weiswasser supports its contention that there is a split in authority on the issue of whether loss of 
visibility is compensable. Here is what the court stated on the issue of an alleged split in 
authority: 
Loss of visibility as an element of severance damages may be 
related to a loss of access and the basis for the compensability of 
such damages would be whether the loss is attributable to the 
taking ofthe property itselfor off-site conditions. In State v. 
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Stulman, 136 N.J.Super. 148,345 A.2d 329 (App.Div. 1975), the 
court specifically considered a damages claim based on the loss of 
visibility. The court rejected the owner's argument that he was 
entitled to compensation for the loss of visibility of his property 
because the loss resulted, not from the partial taking in the case, 
but from the construction ofa new highway on property belonging 
to others. Id. at 162, 345 A.2d 329. 
Other courts are split on whether loss of visibility is compensable 
in a partial-taking action....Most courts have not recognized a 
property interest in maintaining the visibility of one's property: 
Generally, this right is denied, principally upon the theory 
that one has no control over his neighbor's property and 
therefore could not prevent his neighbor, under most 
principles of real property law, from erecting barriers to 
prevent his right to be seen. Therefore a taking by a public 
authority takes nothing from him. 
4A NICHOLS ON EMINENT DOMAIN § 14A.03[4] (Sackman & Van 
Brunt eds., 3d ed. rev. 1997). 
Weiswasser, 693 A.2d at 874-75 (emphasis added). Thus, according to the Supreme Court of 
New Jersey: (i) New Jersey courts are not split on the issue; (ii) most courts outside ofNew 
Jersey have not recognized a property interest in visibility; (iii) based on NICHOLS, the right of 
visibility is generally denied; and (iv) no recovery is allowed for loss of visibility where the 
obstruction is not built on property condemned from the landowner, but is "off-site" o:r on 
"property belonging to others." In the case at hand, it is undisputed that none of the alleged 
obstructions to visibility are being constructed on the land condemned from HI Boise. Rather, 
all obstructions are being built on existing lTD right-of-way. The land condemned from HI 
Boise is being used to build a sidewalk, which does not block visibility of the HI Boise property. 
The court in Weiswasser went on to cite additional cases for the following propositions: 
State v. Schmidt, 805 S.W.2d 25 (Tex.Ct.App. 1991), rev'd 867 S.W.2d 769,774 (Tex. 1993) 
(holding that owners were not entitled to compensation for diminution of value of the remainder 
due to lessened visibility, increased circuity of travel, or diversion of traffic, and stating that 
PLAINTIFF lTD'S REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 





   
        
 
  









   
   
T
  
      
  
   m  
   
  
. L
    
   
  
"must as a landowner has no vested interest in the volume or route of passersby, he has no right 
to insist that his premises be visible to them."); Acme Theatres, Inv. v. State, 310 NY.S.2d 496, 
500,258 N.E.2d 912,914-15 (1970) ("Our courts have consistently refused to award 
consequential damages because the owner's property is no longer visible to passing 
motorists ...."). Weiswasser, 693 A.2d at 875. 
The court in Weiswasser also discussed at length the difference in the law between loss of 
visibility due to obstructions built on the landowner's property taken in the condemnation case 
versus obstructions built "offsite" or on lands "other than" the landowner's condemned property. 
In particular, the court discussed with favor 8,960 Square Feet v. Alaska, 806 P.2d 843 (Alaska 
1991), as follows: 
In that case, the state sought to condemn a portion of a parcel of 
property in conjunction with altering and improving the abutting 
road. Two aspects ofthe project diminished the visibility of the 
remaining property: (1) the project entailed the construction of a 
railroad overpass, which would require the creation of a gradually 
rising earthen berm constructed totally on property owned by the 
railroad, and (2) the abutting road would be lowered between five 
and seven feet from its original level and part of the newly 
expanded and lowered road would be constructed on the land taken 
from the owner. 
The court rejected the claim for lost visibility attributable to the 
construction of the earthen berm. Id. at 845-46. The court ruled 
that because the owners had no easement over the property owned 
by the railroad, and because the earthen berm was to be 
constructed solely on the railroad's property, loss of visibility 
attributable to the berm was not compensable. The court held, 
however, that the landowner could recover for loss of visibility as a 
result of the widening and lowering of the abutting road because 
those changes, unlike construction of the earthen berm, involved 
property of the owner that was taken. 
* * * 
The Alaska supreme court made a distinction between visibility 
lost as a result ofchanges occurring offthe taken land and 
visibility lost as a result ofchanges occurring on the taken land. 
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Weiswasser, 693 A.2d at 875 (emphasis added). Thus, the New Jersey Supreme Court held that 
the "[t]he critical factor, therefore, in determining ifloss of visibility is a compensable: element 
of damages in a partial-taking condemnation, is whether the loss arises from changes occurring 
on the property taken." Id. at 876. 
Contrary to supporting HI Boise's claim for loss of visibility, all of the analysis and 
holdings in Weiswasser support dismissal of the claim. The court noted that most courts have 
refused to recognize a claim for loss of visibility and that such claims are generally denied. It 
held in particular that where, as here, the obstructions causing the alleged loss of visibility are 
not built on land condemned from the property owner, then no protected right has been taken and 
no compensation is owed. None of the vision-blocking obstructions complained of by HI Boise 
are on land condemned from HI Boise. The land condemned from HI Boise is being used to 
construct a sidewalk. All of the alleged obstructions are "off-site," distant from HI Boise's 
property, and are constructed on "property belonging to others." 
HI Boise next cites Ivers v. Utah Dept. ofTransp., 154 P.3d 802 (Utah 2007). In Ivers, 
the state condemned a portion of Ivers' property for construction of a frontage road adjacent to 
U.S. Highway 89. Id. at 803. The construction was part of a larger project to widen and elevate 
Highway 89. Id. Ivers' property was located at an intersection with Highway 89, and an Arby's 
restaurant operated on the site. In order to reduce accidents, UDOT eliminated the intersection 
by elevating the highway over the intersecting street. Id. at 804. Ivers sought compensation for 
both loss of view and loss of visibility. Id. at 803-04. 
HI Boise relies on dicta in Ivers for the proposition that there is a split in authority on 
whether loss of visibility is compensable. In Ivers, the Utah Supreme Court noted as follows: 
While some states recognize an easement of visibility where an 
obstruction is built on the condemned land, other states have 
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concluded that visibility, by itself, is simply not a compensable 
property right. 
Id. at 805 (citations omitted). Thus, the split in authority noted by the Utah Supreme Court is 
between states that deny compensation for loss of visibility in all circumstances and states that 
allow compensation for loss of visibility when the obstruction is built on the condemned land. 
When the obstruction is built on the condemned land, some courts have held the loss is 
compensable; others have held it is not. Here, however, the split does not apply because the 
obstructions complained of by HI Boise (the height of the overpass and the on and off ramps) are 
not built on the land condemned from HI Boise. As noted by NICHOLS ON EMINENT DOMAIN 
above, courts have consistently rejected claims for loss of visibility where the components of the 
public project that block visibility are constructed on property other than the condemnee's 
property. 
In Ivers, the Utah Supreme Court rejected the claim for loss of visibility of the business 
because, as in Idaho, neither Utah case law nor Utah condemnation statutes have ever recognized 
a right to be seen or a right of compensation for alleged loss of visibility: 
Neither the legislature nor this court has recognized a 
protected property right in visibility of one's property from the 
roadway. As a result, the court of appeals concluded that Arby's 
was not entitled to present evidence of claimed damage to their 
property caused by a loss of visibility of the property. We agree. 
In Utah, landowners do not have a protected interest in the 
visibility of their property from an abutting road, even ifpart of 
their land has been taken in the process. 
Id. at 805. The court further noted that, as in Idaho, a landowner has no property right to traffic 
or flow of traffic past his premises, and any change or impairment in traffic or traffic flow "does 
not entitle the owner to compensation." Id. at 806. Based on that principle, the court held: 
"[s]imilarly, a property owner has no recognizable property right to free and unrestricted 
visibility of his property by passing traffic, and an impairment of that visibility does not mandate 
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compensation." !d. Thus, Ivers offers no support for HI Boise's claim. On the contrary, the 
Supreme Court of Utah would undoubtedly dismiss the claim. 
HI Boise next cites Klaber v. Lakenan, 64 F.2d 86 (8th Cir. 1933). Klaber involved a suit 
by one business owner against another to remove obstructions blocking the view of the plaintiffs 
business. !d. at 88. The case does not address or support a claim for loss of visibility in a 
condemnation case. Moreover, the court in Klaber affirmed the trial court's denial of the request 
that the obstructions be removed. !d. at 91 (also finding that "opinion testimony on this matter 
was of little value"). 
HI Boise next cites People v. Wasserman, 50 Cal.Rptr 96 (Cal.App. 19(6). In 
Wasserman, the state condemned a portion of Wasserman's property as part ofa large highway 
project. !d. at 97. A wholesale grocery business operated on the property, involving frequent 
heavy truck traffic in and out of the property. !d. at 98. The property was bounded by large 
public roads that were through streets in both directions from the property. !d. The state project 
involved construction of a freeway which cut across the streets bounding the subject property. 
Following construction of the project, the streets abutting the property were permanently closed 
south of the property, "thus abolishing direct access from defendant's property to any point 
north" including the central business district of the nearby city. Id. The condemned property 
was not used for construction of the freeway proper, but was used to widen an adjoining street 
and intersection. !d. 
The property owner sought to introduce evidence ofloss of access and loss of parking 
and maneuvering area for the large trucks and trailers entering and exiting the property. !d. The 
trial court excluded all evidence regarding the alleged impairment of access. Id. at 99. The trial 
court based its ruling on case law holding that damages are not recoverable when they result 
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from construction of improvements located on the lands of others. !d. Since the impaired access 
resulted from construction of the freeway, which was not constructed on Wasserman's land, the 
alleged impairment was not compensable. !d. The California Court of Appeals affirmed the 
exclusion of the offered testimony and the denial of compensation for impaired access. !d. at 
101. 
The landowner in Wasserman also sought to recover compensation for "loss of view" of 
the business from nearby roads. !d. at 105. The trial court held that Wasserman had no right to 
recover for loss of view, and the court of appeals affirmed. !d. The court of appeals affirmed 
on two grounds. First, Wasserman could not recover for alleged loss of visibility "since the 
improvement causing the loss of view, the freeway itself, was not located on property taken 
from these defendants." Id. This is precisely the situation in the case at hand, where the 
improvements causing the loss of view complained of by HI Boise are not located on the land 
condemned from HI Boise. Second, the court held that since the adjoining streets were no longer 
through streets, and there was no longer any traffic to Wasserman's property from the north, 
there was no impairment of visibility by that traffic, and the alleged loss of visibility was not 
compensable. Id. at 106. This demonstrates the rule recognized by many courts, as noted above, 
that the issue of visibility is inextricably tied to the flow of traffic. Since there is no right to the 
flow of traffic by one's property, no compensation can be had for loss of visibility when that 
traffic is diverted away from the property. In short, Wasserman provides no support for 
HI Boise's claim of visibility in this case, and in fact bars the claim. 
Lastly, HI Boise cites State v. McCarley, 247 S.W.3d 323 (Tex.App. 2007) as support for 
its claim for loss of visibility. The property owner in McCarley made no claim for loss of 
visibility and the case does not address whether loss of visibility is a compensable loss. 
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Moreover, as noted in ITD's opening brief, Texas has repeatedly ruled that loss of visibility is 
not compensable. See State v. Schmidt, 867 S.W.2d 769, 770, 777-81 (Tex. 1993); State v. 
Munday Enterprises, 868 S.W.2d 319,320-21 (Tex. 1994); State v. Priesmeyer, 867 S.W.2d 120, 
122 (Tex.App. 1993). 
The issue in McCarley was whether damages caused by storm water and drainage 
problems claimed by the property owner resulted from the state's use of the condemned 
property, or whether the damages resulted from improvements constructed on existing public 
right-of-way. McCarley, 247 S.W.3d at 330. The court found that the damages did in fact result 
from the state's use of the condemned land. Id. Thus, McCarley further supports dismissal of 
HI Boise's claim for loss of visibility, because the improvements complained of (the increased 
height of the Vista Overpass and ramps) are all located on existing ITD right-of-way. Nothing 
constructed on HI Boise's property (a sidewalk) obstructs visibility in any way. 
In summary, none of the cases cited by HI Boise support its claim for loss of visibility, 
and the claim should be dismissed. 
D.	 Case Law Uniformly Denies Claims For Loss Of Visibility When Tille Obstructions 
Are Built On Land Other Than The Land Condemned From The P'roperty Owner. 
As shown extensively in the cases cited above, and in ITD's opening brief, loss of 
visibility claims are uniformly denied when the blocking structures are not built on the property 
condemned from the property owner. HI Boise tries to avoid this legal doctrine by arguing that 
lTD is improperly segmenting the elements of the Project. The fact is that the property acquired 
from HI Boise is being used to construct a sidewalk on Vista Avenue. All other elements of the 
Project are being constructed on lTD's right-of-way. ITD is not segmenting the Project on this 
issue. Rather, case law has drawn the distinction. Specifically, as shown extensively in this brief 
and in lTD's opening brief, in the few states that allow recovery for loss of visibility, recovery 
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may only be had if the obstructions are built on the land condemned from the property owner. 
If the obstructions are built on existing right-of-way or on lands "belonging to others" then 
claims for loss of visibility are uniformly denied. See, e.g., section II.C. above and the cases 
cited therein, and lTD's Opening Brief, at 8, 11-20, and 25-27. Idaho law has specifically 
adopted this rule. See lTD's Opening Brief, at 25-27. 
E.	 Lesser Arguments By HI Boise. 
1.	 lTD Did Not Admit That HI Boise Has Suffered Loss ofVisilbility. 
HI Boise claims that lTD admitted in the Stipulation for Possession that HI Boise will 
suffer loss of visibility. HI Boise Opp. Brief, at 3-4. HI Boise misstates the terms of the 
stipulation. In fact, the stipulation reads as follows: "Plaintiff acknowledges the significant 
concerns Defendant has over the loss of visibility due to Plaintiffs development plans, as 
currently contemplated." Stip. for Poss., at 2 (filed June 16,2009). Acknowledging that HI 
Boise has concerns about loss of visibility is not an admission that HI Boise has suffered loss of 
visibility or that HI Boise can or should be compensated for loss of visibility. In addition, HI 
Boise's characterization of its property being "in a hole" is contradicted by the fact that it sits at 
the crest of the Boise rim and fronts Sunrise Rim Road. Most importantly, however, these 
considerations are secondary to the legal principles that bar the claim for loss of visibility as a 
matter oflaw. 
2.	 The Article By The Appraisal Institute Cited By HI Boise DOI~S Not Support 
A Claim For Compensation Based On Alleged Loss Of Visibil!!!v. 
HI Boise cites portions of an article published by the Appraisal Institute which suggests 
that visibility of property may be considered in determining fair market value. The article does 
not address whether a legal right "to be seen" exists or whether a claim for "loss of visibility" is 
compensable in a condemnation action. Moreover, not even HI Boise argues that every factor 
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that may affect fair market value of property is compensable in condemnation cases. Any such 
argument would be contrary to the many Idaho Supreme Court decisions holding various forms 
of "damages" affecting the value of property to be not compensable. See, e.g., State ex rei. 
Moore v. Bastian, 97 Idaho 444, 447, 546 P.2d 399, 402 (1976) (property owner has no right to 
compensation based on loss ofor change to particular flow or pattern of traffic or direct access to 
or from a particular direction of traffic); Covington v. Jefferson County, 137 Idaho 777, 781, 53 
P.3d 828, 832 (2002) (increase in noise, traffic, odor, dust, flies and litter is not compensable 
unless it "permanently deprives the owner of 'all economically beneficial uses' of his land."). 
3.	 Idaho Code § 7-711 Does Not Permit Recovery Of Damages Uased On Project 
Improvements Built Beyond Or Outside The Condemned Pn~. 
HI Boise also tries to avoid the rule barring recovery for loss of visibility where the 
obstructions are not built on property acquired from the property owner by citing Idaho Code 
§ 7-711. First, HI Boise contends that the statute allows recovery of all forms of damages. 
Again, this argument is refuted by the many Idaho Supreme Court cases that have held various 
forms of damages to be not compensable. 
Next, HI Boise argues that although the obstructions are not being built on land 
condemned from HI Boise, HI Boise is located on "adjoining lands" under the business damage 
section of § 7-711. Section 7-711(2)(b) allows for recovery of 
damages to any business qualifying under this subsection having 
more than five (5) years' standing which the taking of a portion of 
the property and the construction of the improvement in the 
manner proposed by the plaintiff may reasonably cause. The 
business must be owned by the party whose lands are being 
condemned or be located upon adjoining lands owned or held by 
such party. 
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I.e. § 7-711(2)(b) (emphasis added). HI Boise's argument is contrary to the plain language of 
the statute. HI Boise is the owner of the land being condemned. It is not the owner of a business 
located next to property of another whose land is being condemned. 
Lastly, Idaho law prohibits recovery of damages in condemnation cases for project 
elements constructed beyond the boundaries of the condemned property; in other words "off­
site" impacts, "distant" impacts, or impacts from components of a project that are built on 
"property belonging to others" are not recoverable. See section II.C. above and the cases cited 
therein, and lTD's Opening Brief, at 8, 11-20, and 25-27. Idaho law has specifically adopted this 
rule. See lTD's Opening Brief, at 25-27. 
III. CONCLUSION 
Based on the foregoing, ITD respectfully requests that the Court enter summary judgment 
dismissing HI Boise's claim for taking and damages based on loss of visibility. In addition, 
HI Boise's claim for taking and damages based on increased noise should be dismissed because 
it has dropped the claim and conceded that it may be dismissed. 
Respectfully submitted this 26th day of August, 20 O. , 
By ~-+-L::...J::..~--~74I''--I£..---==-------
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HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179, 
PLAINTIFF lTD'S MOTION TO 
EXCLUDE PORTIONS OF 
TESTIMONY OF DEFENDANT HI 
BOISE'S EXPERT WITNESSES 
Pursuant to Rule 702 of the Idaho Rules of Evidence and the Court's Order of 
July 23, 2010, Plaintiff Idaho Transportation Department ("lTD") hereby moves the 
Court to exclude portions of testimony of experts retained by Defendant HI Boise LLC 
("HI Boise"). The testimony to be excluded consists of statements and opinions 
regarding an alleged loss or restriction of access to the HI Boise property and 
statements and opinions relating to traffic pattern or flow. HI Boise's claims regarding 
a loss or restriction of access, including allegations of loss of function, utility, and "de 
PLAINTIFF lTD'S MOTION TO EXCLUDE PORTIONS OF TESTIMONY 
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facto median" blocking the driveway on Vista Avenue, have been dismissed by the 
Court. In addition, the Court has ruled, in accordance with numerous decisions by the 
Idaho Supreme Court, that a claim for taking or compensation cannot be sustained 
based on a particular pattern of traffic flow. 
This motion is supported by a brief by lTD and by the Affidavit of Mary V. York 
attaching relevant portions of HI Boise's expert reports and disclosures. 
A hearing on this motion is set for September 17, 2010, at 3 p.m. 
Respectfully submitted this 3rd day of September, 2010. 
HOLLA 
MaryV. 
Special puty Attorneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
PLAINTIFF lTD'S MOTION TO EXCLUDE PORTIONS OF TESTIMONY 
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THE STATE OF IDAHO, IDAHO 
TRANS PORTAnON BOARD, 
Plaintiff, 
vs. 
HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF HEARING ON MOTION 
TO EXCLUDE PORTIONS OF 
TESTIMONY OF DEFENDANT HI 
BOISE'S EXPERT \VITNESSES 
NOTICE IS HEREBY GIVEN THAT the hearing on PlaintiffIdaho Transportation 
Board's ("lTD") Motion to Exclude Portions of Testimony of Defendant HI Boise's Expert 
is set for Friday, September 17, 2010, at 3:00 p.m., or as soon thereafter as counsel may be 
heard, before the Honorable Ronald J. Wilper, located at 200 West Front Street, Boise, Idaho 
83702. 
NOTICE OF HEARING ON MOTION TO EXCLUDE PORTIONS OF TESTIMONY OF 
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GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
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Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S MOTION IN LIMINE 
RE: MOST INJURIOUS USE 
COMES NOW Defendant HI Boise, LLC ("HI Boise") by and through its attorneys of 
record, GREENER BURKE SHOEMAKER, P.A., and pursuant to the Idaho Rules of Civil 
Procedure, hereby moves this Court for an order in limine, permitting the presentation of 
evidence of the most onerous and injurious use of the property taken in order to establish both 
the full extent and scope of the Plaintiffs condemnation in this action, as well as the just 
compensation owed to HI Boise as a result of that taking and all present and prospective 
damages that will be suffered by HI Boise associated therewith. Idaho law, like many other 





















states, provides that an initial condemnation proceeding is the one opportunity for a landowner to 
present evidence of damages resulting from the condemnor's exercise of its eminent domain 
powers over the landowner's property, and as such it is appropriate to allow for evidence not 
only of the present scope and calculation of damages, but also evidence of all that will 
reasonably and foreseeably occur in the future. 
This Motion is supported by the accompanying Memorandum, as well as the: record in 
this matter. 
Oral argument is requested. 
DATED THIS :5...Xday of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
Bytt:- ;5... [LrcP~~ 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
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[Attorneys for Plaintiff/Counter-Defendant} 
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1818 Library Street, Suite 300 D Via Hand Delivery 
Reston, VA 90190 D Via Facsimile (703) 748-0183 
[Defendant} 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
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Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
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Attorneys for Defendant HI Boise, LLC 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
MEMORANDUM IN SUPPORT 
OF DEFENDANT HI BOISE, 
LLC'S MOTION IN LIMINE RE: 
MOST INJURIOUS USE 
COMES NOW Defendant HI Boise, LLC ("HI Boise"), by and through its counsel of 
record, Greener Burke Shoemaker P.A., and hereby submits this memorandum in support of its 
Motion in Limine Re: Most Injurious Use. 
I. INTRODUCTION 
HI Boise submits this memorandum in support of their motion in limine seeking to permit 
it to present evidence of the most numerous and injurious use of the taken property at both: a) the 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION IN LiMINE RE: MOST 
INJURIOUS USE - 1 
19106-001 (348823) 01595
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bench trial of this matter regarding the scope and extent of the take of HI Boise's property by 
Plaintiffldaho Transportation Department ("lTD"), and b) the jury trial on the damages and just 
compensation to be awarded to HI Boise as a result of that exercise of eminent domain powers. 
As this memorandum will establish, general principals of condemnation require, in this state and 
others, that the property owner be afforded the full opportunity, as the condemnation action is its 
only opportunity, to present evidence of and receive compensation for the most injurious use that 
the taken property may be put to in the future. For this reasons, HI Boise requests that the Court 
enter an order in limine, allowing the introduction of any such evidence or any arguments 
relating to the same. 
II. ARGUMENT 
A.	 Idaho Law Is Well-Established That A Property Owner Is Entitled To Damages 
Arising From The Most Injurious Use Of The Property Taken ,.vhich Is Probable 
To Occur. 
Idaho has long held that a property owner whose property is subject to the eminent 
domain powers of a condemning authority is permitted to present evidence during the 
condemnation proceeding of the most injurious use of the property that is reasonably foreseeable 
at the time of the condemnation: 
We have held, and it is the accepted rule in this state, that, where 
property is once dedicated, taken or condemned for public use, it is 
competent and proper for the land owner to show the probable 
damage that he will or may "sustain by reason of the most 
numerous and injurious use" to which the condemnor may 
"lawfully put the property under its condemnation." 
Foster's, Inc. v. Boise City, 63 Idaho 201, 118 P.2d 721,724-25 (1941) (citing Idaho-Western 
Ry. Co. v. Columbia Conference, 20 Idaho 568, 119 P. 60, 67 (1911); Crane v. City ofHarrison, 
40 Idaho 229, 232 P. 578 (1925); Powell v. McKelvey, 56 Idaho 291,53 P.2d 626 (1935)). The 
Foster's court recognized that when property is taken, "either by dedication or condemnation, 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION IN £IMINE IlE: MOST 
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and opened for traffic, the municipality has the power and authority to police the same and 
regulate the traffic thereon." Jd. at 725. As such, a condemnation proceeding necessarily 
"contemplates the most onerous and injurious mode of use to which it can be lawfully devoted." 
Jd. at 726 (citations omitted). 
In Foster's, the issue before the court concerned the propriety of a traffic control device, 
in the form of automobile parking meters that, according to the court, were likely 1I10t invented 
when the roadway was originally formed. Jd. Nonetheless, "while that may be true," the court 
concluded, "there is as much reason for supposing they were contemplated as to suppose that 
traffic on the street would ever be conducted by motor cars; or that there would ever be occasion 
to park such mechanisms on the street." ld. "Such was always, however, within the range of 
possibility and, therefore, a possible use." ld. The standard for what qualifies as a probable or 
foreseeable future use, then, is not high. 
In discussing the cases it cited in support of this proposition, the Foster's court provided 
the following additional instruction: "For illustration, we held in Crane v. City of Harrison, 
supra, that the lowering of a grade in front of Crane's residence, and thereby destroying his 
water and sewer pipes, was covered and contemplated by the original condemnation; and any 
resultant injuries were damnum absque injuria." Jd. In order to prevent a party from suffering 
such losses without the availability of a remedy, then, it necessarily follows that a landowner 
must be afforded the opportunity in the trial of the condemnation case to present evidence of all 
future injuries and losses. 
"In Powell v. McKelvey, supra, we held that the construction of an underpass below the 
street grade, in front of an abutting property owner, was covered by the original condemnation 
and not a cause of actionable damage to the abutting land owner." ld. In essence, the present 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION IN LIMINE RE: MOST 
















condemnation proceeding must be considered HI Boise's one and only chance to claim and 
receive just compensation for all damages that it will presently and prospectively suffer as a 
result of lTD's condemnation of its land for public use as part of the Vista Avenue/I-84 
interchange. 
B. The "Most Injurious Use" Doctrine Has Broad Support From Other .Iurisdictions. 
According to the Foster's court, supra, "many opinions from other courts [hold] to the 
same effect" that a property owner must be given a full and fair opportunity to present evidence 
of the most injurious use that will foreseeably become of the taken property. Id. Upon further 
research, it appears that Foster's is correct on this issue. 
In a prominent case from the Supreme Court of Indiana, that court declared: 
The general rule in condemnation proceedings is that all damages, 
present or prospective, that are the natural or reasonable incident of 
the improvement to be made or work to be constructed, not 
including such as may arise from negligence, or unskillfulness, or 
from wrongful act of those engaged in the work, must be assessed. 
Damages are assessed once and for all, and the future necessities as 
well as the present needs of the condemnor are to be taken into 
consideration. 
Cleveland, C, C & St. 1. Ry. Co. v. Hadley, 179 Ind. 429,101 N.E. 473, 477 (Ind. 1913), quoted 
in City of Elkhart v. No-Bi Corp., 428 N.E.2d 43,47 (Ind. Ct. App. 1982). By this motion, HI 
Boise does not seek permission from this court to introduce any evidence of the nature excluded 
by the Hadley court, but rather those which were specifically permitted: those which "are the 
natural or reasonable incident of the improvement to be made." !d. 
In People v. Edgar, 219 Cal.App.2d 381, 32 Cal.Rptr. 892 (Cal. Dist. Ct. App. 1963), a 
California court approved of jury instructions issued by the trial court that "you must consider 
the most injurious use to which the condemnor may lawfully put the property." 219 Cal.App.2d 
at 386. At issue in Edgar, among other things, was the prospect of future implementation of 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION IN LIMINE HE: MOST 
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police powers that would limit or substantially interfere with an owner's access to his property. 
!d. While "[t]he defendants in [that] case did not introduce any evidence tending to show a 
reasonable probability of future implementation of police power regulations restricting the ... 
access rights, nor did they ask for any special instruction on that theory to the effect that ... the 
jury could consider the likelihood, if any, that the access rights would be changed in the future," 
the Edgar court nevertheless maintained that, despite the owner's failure to do so, the 
condemnation action was the appropriate time for the property owner to raise such issues. !d. 
HI Boise brings this motion to guarantee its ability to present such evidence. 
III. CONCLUSION 
Based upon the foregoing, HI Boise respectfully requests that the Court grant its Motion 
in Limine Re: Most Injurious Use and thereby allow it to present evidence of botb the present 
and prospective injuries that it will likely suffer as a result of lTD's taking of its property, during 
both the bench and jury trial phases of this matter. 
DATED THIS 3rd day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
By .:=r:: -:s- / ~2 @~ 
Fredric V. Shoemaker 
Thomas 1. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION IN UMINE RE: MOST 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S MOTION TO FILE 
SECOND AMENDED 




DEMAND FOR JURY TRIAL 
Defendant HI Boise, LLC, a Delaware limited liability company, ("HI Boise"), by and 
through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., move this Court for 
an Order Granting Defendant HI Boise, LLC's Motion to File a Second Amended .Answer to 
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Plaintiffs Amended Complaint for Condemnation, Counterclaim and Demand for Jury Trial, in 
the form attached hereto as Exhibit "A." 
This motion is based upon Defendant's memorandum III support filed concurrently 
herewith and the record in this matter. 
DATED THIS :;:. (-I day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
~ ~ ~By~ S. . L,· j v_~-<.~•.. 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the Y day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
MaryV. York o U.S. Mail 
Steven C. Bowman .0 Facsimile 
Holland & Hart LLP ~ Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 DE-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant) 
Mortgage Electronic Registration Systems, Inc. I:8J U.S. Mail 
1818 Library Street, Suite 300 o Facsimile 
Reston, VA 90190 o Hand Delivery 
[Defendant} DE-mail 
~~·LL#~c. 
Fredric V. Shoemaker /Thomas J. Lloyd 111 




















Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd III, ISB # 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI nOISE, 
LLC'S SECOND AMENDED 
ANSWER TO AMENDEH 
COMPLAINT, COUNTER­
CLAIM AND DEMAND IrOR 
JURY TRIAL 
COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI 
Boise"), by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., and 
for its Second Amended Answer to Plaintiff's Amended Complaint, dated August 6, 2009, 
("Amended Complaint"), admit, deny and allege as follows: 
DEFENDANT HI BOISE, LLC'S SECOND AMENDED ANSWER TO AMENI)ED 
COMPLAINT, COUNTERCLAIM AND DEMAND FOR JURy TRIAL - 1 FVS (9/3/2010) 348970 
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GENERAL DENIAL
 
HI Boise denies all allegations of the Amended Complaint not specifically admitted 
herein. 
SPECIFIC ADMISSIONS AND DENIALS 
1. In response to the allegations in Paragraph I of the Amended Complaint, HI Boise 
admits that it owns real property located in Ada County, Idaho, and that Plaintiff has indicated 
its desire to condemn real property owned by HI Boise located in Ada County, Idaho. As to any 
other allegations set forth in Paragraph I of Plaintiffs Amended Complaint, HI Boise is without 
knowledge or information sufficient to form a belief as to the truth of the allegations set forth 
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
2. In response to Paragraph II of Plaintiffs Amended Complaint, HI Boise admits 
that Plaintiff has those statutory powers conferred in Idaho Code Section 40-301, et seq. HI 
Boise denies the allegations set forth in paragraph II of Plaintiffs Amended Complaint to the 
extent such allegations conflict with, or are outside the scope of such statutory authority. 
3. In response to the allegations in Paragraph III of the Amended Complaint, HI 
Boise admits that pursuant to this Court's Order of Possession dated June 17,2009, the Court has 
ruled that the taking of the land is necessary for a use authorized by law. As to all other 
allegations set forth in Paragraph III of Plaintiffs Amended Complaint, HI Boise is without 
knowledge or information sufficient to form a belief as to the truth of the allegations set forth 
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
4. In response to Paragraph IV of Plaintiffs Amended Complaint, HI Boise is 
without knowledge or information sufficient to form a belief as to the truth of the allegations set 
DEFENDANT HI BOISE, LLC'S SECOND AMENDED ANSWER TO AMENDED 
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forth therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
5. In response to the allegations in Paragraph V of the Amended Complaint, HI 
Boise admits that pursuant to this Court's Order of Possession dated June 17, 2009 the Court has 
ruled that Plaintiff attempted in good faith to purchase certain real property from Defendant. As 
to all other allegations set forth in Paragraph V of Plaintiffs Amended Complaint, HI Boise 
denies the allegations. 
6. In response to Paragraph VI of Plaintiffs Amended Complaint, HI Boise admits 
that the property or property rights sought to be condemned are part of a larger parcel, and that 
Parcel 105, as described in Plaintiffs Complaint, is the same real property described on Exhibit 
A to HI Boise's Counterclaim. 
7. In response to Paragraph VII of Plaintiffs Amended Complaint, HI Boise admits 
only that some, but not all, of the property sought to be condemned is now surveyed, located and 
shown upon the official plat of 1-84, Vista Avenue Interchange, Project No. A009(818), and 
therefore denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure. 
8. In response to Paragraph VIII of Plaintiffs Amended Complaint, HI Boise is 
without knowledge or information sufficient to form a belief as to the truth of the allegations set 
forth therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil 
Procedure. 
9. In response to Paragraph IX of Plaintiffs Amended Complaint, HI Boise admits 
that Plaintiff has issued an Order of Condemnation for the property described on Plaintiffs 
Amended Complaint. 
DEFENDANT HI BOISE, LI ..C'S SECOND AMENDED ANSWER TO AMENDED 
COMPLAINT, COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 3 FYS 19/3/2010) 348970 
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10. In response to Paragraph X of Plaintiffs Amended Complaint, HI Boise denies 
the same, as the Station Numbers on Vista Avenue therein identified, are an inadequate and 
incomplete basis for describing the limits of the taking of HI Boise's property. 
11. HI Boise admits only that it is necessary to condemn the lands described in 
Exhibits A and B to Plaintiffs Amended Complaint, but deny that Plaintiffs Amended 
Complaint contains a complete description of the lands and property rights that Plaintiff is 
taking. 
RESPONSE TO PRAYER FOR RELIEF 
With respect to Plaintiffs Prayer for Relief in the Amended Complaint, to the extent that 





To the extent that Plaintiffs Amended Complaint gives rise to a defense pursuant to Rule 
12(b) of the Idaho Rules of Civil Procedure, the Amended Complaint should be dismissed 
pursuant thereto. 
Second Defense 
HI Boise is entitled to recover damages from the Idaho Transportation Department for 
any condemnation of its real property and improvements thereon, for any easement across its 
real property, any severance damages to the remainder of HI Boise's property and all business 
damages HI Boise will incur as a result of the taking, all in an amount to be set forth in the trial 
of this action, as determined in accordance with the United States Constitution, the Idaho 
Constitution and Idaho Code § 7-711, et seq. 
DEFENDANT HI BOISE, LLC'S SECOND AMENDED ANSWER TO AMENDED 


















    
Third Defense 
HI Boise has been forced to retain the services of Hawley Troxell Ennis & Hawley LLP 
and Greener Burke Shoemaker P.A. in order to defend this action, and HI Boise: should be 
awarded its reasonable attorneys' fees, and costs pursuant to Idaho Code § 7-718 from Plaintiff. 
Fourth Defense 
HI Boise affirmatively alleges the temporary easements sought to be taken by Plaintiff 
are unlimited and that Plaintiff has not limited the use of those easements in its Amended 
Complaint in any way. HI Boise is therefore entitled to be paid for the full fair market value of 
the easements based on their unlimited use and to have damages to its remaining property 
assessed on that basis. 
Fifth Defense 
That the temporary easement described as "Easement 1", in addition to being unlimited, 
is, in fact, a permanent easement in that the improvements that Plaintiff intends to construct will, 
after the construction of the Project is completed, remain on HI Boise's property and adjacent to 
HI Boise's property and will result in Easement 1 remaining and encumbering HI Boise's 
property on a permanent basis. Those permanent encumbrances will consist of compacted earth, 
gravel, road base, asphalt and concrete with its height varying between approximately nine 
inches higher than presently existing along the westerly edge of the Easement 1 to a height of 
one inch or less at the easterly edge of this easement. In addition, Easement 1 is, in fact, 
incompletely and inadequately described in the Amended Complaint in that, as a consequence of 
the Project and the installation of material described above within Easement 1, it will be 
necessary and reasonable to install additional soils, rock and asphalt adjacent and outside of the 
area described in the Easement 1 to provide support for the new ramp which will be constructed 
in the Easement 1. HI Boise has not fully and finally determined the extent of the consequences 
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of the construction of Easement 1 and what additional improvements or accommodations will 
need to be made, but the adverse consequences will likely include elimination or impairment of 
parking, interference with and degradation of customers' and patrons' views, ease 0 f access and 
unloading and disembarking from vehicles, and positive sense of arrival. HI Boise will make 
that determination upon the Plaintiffs completion of the Project, and reserves the right to amend 
its answer, this affirmative defense, and any counterclaim until that time. 
Sixth Defense 
That the driveway on and the access adjacent to HI Boise's property adjoining the Vista 
Avenue right-of-way, which provide the primary means of vehicular and pedestrian access to and 
from HI Boise's property, namely between Station 24+58.10 to Station 25+09.03, exist pursuant 
to the express permission, agreement and consent provided by Plaintiff, then acting under the 
Idaho Board of Highway Directors for the State of Idaho, pursuant to an express reservation set 
forth in Corporation Warranty Deed, dated August 23, 1967 and recorded as Instrument No. 
751203, records of Ada County, Idaho, naming Ken Hills Investment Co. as Grantor and the 
Idaho Board of Highway Directors as Grantee, and a Corporation Quit Claim Deed, dated 
August 23, 1967 and recorded as Instrument No. 751202, records of Ada County, Idaho, naming 
Great Western Investment Co. as Grantor and the Idaho Board of Highway Directors as Grantee. 
The Project will eliminate and take this access easement and driveway and the rights owned by 
HI Boise as the successor in interest to said Grantors, as named in the two deeds, and wi11 
relocate the access and driveway approximately 7 feet east, I Y2 feet further north, and 6 inches in 
height at the centerline than the driveway access easement agreed to by HI Boise's predecessor 
and currently enjoyed by HI Boise. These actions constitute a taking of the driveway easement 
and access and HI Boise's rights under the deeds and express permission given by Plaintiff to HI 
Boise's predecessor to permanently construct and locate its driveway access and access easement 
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in its present location. In addition, the new driveway and access that Plaintiff proposes to 
construct for the Project will not be accompanied by any deed, or other written contractual 
guarantee or commitment as to its location, dimensions or existence, such that HI Boise's 
contractual rights are taken as a result of the Project. 
Seventh Defense 
The Project, including, without limitation, the expansion of the Vista Avenue right-of­
way width by 14 feet adjacent to HI Boise's property, the increase in traffic, traffic speed, and 
the height of Vista Avenue abutting HI Boise's property, including, in particular, the height of 
Vista Avenue abutting HI Boise's existing deeded access and driveway, together with traffic 
control devices that have or will be constructed as a result of the Project, including, without 
limitation, raised medians, striping, signalization required as part of the Project, and Plaintiffs 
execution of the Cooperative Agreement with Ada County Highway District dated April 10, 
2009, will substantially reduce, if not practically eliminate, pedestrian and vehicular access from 
Vista Avenue via the existing deeded access and driveway. 
Eighth Defense 
As a result of the Project, the three signs, consisting of a billboard sign, and two lighted 
pole signs existing on HI Boise's property and providing notice of the existence of the hotel 
facility on HI Boise's property and information to the public and, in particular, vehicular traffic 
approaching HI Boise's property from both the west and the east on Interstate 84 and vehicular 
traffic and pedestrians approaching HI Boise's property from the airport on Vista Avenue, will 
be obliterated or diminished as a result of the Project, unless the height of the signs are increased, 
replaced, relocated, or all of the above. HI Boise has incurred, and will continue to incur, certain 
costs to relocate, replace those signs, or heighten one or more of those signs pursuant to its 
obligation to mitigate its damages under Idaho Code § 7-711, and is entitled to be compensated 
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for those costs and the resultant additional business damages and severance damages to HI 
Boise's property. 
Ninth Defense 
The installation of the soundwall partially adjacent to, touching and encroaching upon HI 
Boise's property, the relocation of the access point for west-bound traffic exiting the Interstate at 
Vista Avenue, which will be moved approximately 260 feet east which, together with the 
reconfiguration of the interchange, including the movement of the west-bound exit ramp 
approximately 100 feet south from its present location on Vista Avenue, will make it more 
difficult for motorists to: (a) view the HI Boise property and hotel, including signage; and (b) 
make the decision necessary to stay or eat at the HI Boise property. Additionally, the new 
interchange and its increased height will reduce the visibility of the HI Boise hotel improvements 
for east-bound and west bound traffic on the Interstate, north bound traffic and pedestrians 
approaching on Vista Avenue, and also impede and diminish traffic to and motorists' , customers' 
and patrons' use of the HI Boise property, for overnight stays, dining, banquet, social, business 
and educational functions and meetings. 
Rule 11 Statement 
HI Boise has considered and believes that it may have additional defenses, but does not 
have enough information at this time to assert additional defenses under Rule 11 of the Idaho 
Rules of Civil Procedure. HI Boise does not intend to waive any such defenses and specifically 
asserts its intention to amend this answer if, pending research and after further discovery, facts 
come to light giving rise to such additional defenses. 
DEMAND FOR JURY TRIAL 
HI Boise hereby respectfully demands a trial by jury of not less than twelve (12) persons 
as to all issues of this matter pursuant to Rule 38(b) of Idaho Rules of Civil Procedure, 
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Independent of the foregoing Amended Answer, Defendant HI Boise, as Counterclaimant 
by and through its attorneys of record, Greener Burke Shoemaker P.A., and for its cause of 
action against the Plaintiff/Counter-Defendant, the State of Idaho, Idaho Transportation Board 
(the "lTD"), and for such counterclaim, states and alleges as follows: 
1. HI Boise herein incorporates each and every allegation, statement, defense and 
affirmative defense in the foregoing Amended Answer to Plaintiff's Amended Complaint and 
Demand for Jury Trial as if set forth fully herein against lTD. 
2. HI Boise owns the real property, consisting of approximately 9.15 acres, and 
attached hereto as Exhibit A (the "Property"). 
3. The lTD is lawfully empowered to locate, design, construct and acquire state 
highways and associated facilities for the State of Idaho and has the power of eminent domain, 
subject to the limiting and qualifying provisions of the Idaho Constitution, Article 1, Section 14, 
and Idaho Code § 7-701, and the United States Constitution. 
4. Since HI Boise filed its Answer dated August 13,2009, it has determined through 
discovery responses from lTD and otherwise that the lands, improvements, easements, accesses 
and other property and contractual rights pertaining to its Property, or appurtenant thereto, will 
be taken or damaged on a permanent basis beyond the authority sought and described in the 
Complaint, Amended Complaint, or in the Stipulation for Possession and following Order of 
Possession. 
5. lTD has failed to: 
a. Make a good faith offer for all the property and property rights that are 
being taken; 
b. Pay just compensation in a timely fashion; 
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c. Pay the reasonable sum for the taking, condemnation and value of these 
additional lands, improvements, appurtenances and property rights, as well as the damages for 
the remainder of the Property, as required under the United States and Idaho Constitutions. lTD's 
failure to condemn these lands, improvements, appurtenances and property rights, constitutes a 
taking by inverse condemnation. 
17. It has been necessary for HI Boise to retain attorneys to represent it in this matter, 
and it has agreed to pay its attorneys their reasonable fees, such that lTD should be required to 
reimburse HI Boise for its attorney's fees in this matter, pursuant to Idaho Code § 58-1105, and 
Idaho caselaw. 
PRAYER FOR RELIEF 
WHEREFORE, HI Boise respectfully requests that the Court adjudge as follows: 
1. That lTD has inversely condemned a portion of HI Boise's Property and has taken 
its Property improvements, appurtenances and property rights, completely and permanently, or 
damaged them to such an extent that just compensation is due regardless of the nature of the 
description set forth in lTD's Amended Complaint and other pleadings, as HI Boise shall prove 
and establish that such additional taking and damage has occurred. 
2. That the Court determine the amount of just compensation due HI Boise by 
reason of the direct and indirect condemnation of a portion of its Property and enter judgment 
against lTD for the fair market value of HI Boise's Property. 
3. That the Court's determination of just compensation include, without limitation, 
business damages, additional and severance damages, together with HI Boise's costs and 
attorney's fees. 
4. For interest from the date of the issuance of the Summons being February 19, 
2009. 
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5. That the Court grant HI Boise such other and further relief as may be just and 
equitable under the circumstances. 
DATED THIS __ day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
By . _ 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the __ day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
Mary V. York D U.S. Mail
 
Theodore Tollefson D Facsimile
 
Holland & Hart LLP D Hand Delivery
 
101 S. Capitol Blvd., Ste. 1400 DE-mail
 




[Attorneys for Plaintiff/Counter-Defendant} 
Mortgage Electronic Registration Systems, Inc. r8J U.S. Mail
 
1818 Library Street, Suite 300 D Facsimile
 




Fredric V. Shoemaker 
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Fredric V. Shoemaker, ISB No .. 1687 
Thomas J. Lloyd III, ISB # 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com;tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
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DEFENDANT HI BOISE, 
LLC'S MEMORANDUM IN 
SUPPORT OF MOTION TO 
FILE SECOND AMENDED 




DEMAND FOR JURY TRIAL 
Defendant HI Boise, LLC, a Delaware limited liability company, ("HI Boise"), by and 
through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., submits this 
Memorandum in Support of its Motion to File a Second Amended Answer to Plaintiffs' 
Amended Complaint for Condemnation, Counterclaim and Demand for Jury Trial. 
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Since filing its first Amended Answer, Counterclaim and Demand for Jury Trial, it has 
come to the attention of HI Boise that, upon information and belief, the sound wall constructed to 
the south ofthe HI Boise property, which was supposed to be and represented to be constructed 
entirely on land already owned by the Idaho Transportation Department ("lTD"), may have been 
constructed in a manner such that it lies not only adjacent to, but also touching and encroaching 
upon HI Boise's property. Under Idaho law, such an encroachment may give rise to additional 
damages and compensation owed to HI Boise, including for, inter alia, lost visibility of the 
Holiday Inn signage located at the southeast corner of the property, and therefore HI Boise seeks 
permission to amend its counterclaim to account for the encroachment and all reasonable and 
incidental damages flowing therefrom. 
The decision to permit the filing of amended pleadings is left to the sound discretion of 
the trial court. IRCP 15(a). Jones.v Watson, 98 Idaho 606, 570 P.2d 284 (1977). However, the 
Idaho Supreme Court has long held that the interest ofjustice requires that trial courts should 
" ... favor liberal grants of leave to amend a complaint." Hines v. Hines, 129 Idaho 847 at 851, 
934 P.2d 20 (1997). The facts that HI Boise has discovered warrant the application of this liberal 
standard to HI Boise's motion. 
An examination ofITD's plans and drawings obtained through discovery, as well as an 
inspection of the HI Boise grounds, have caused HI Boise to believe that the construction of the 
sound wall was not performed according to the limitations alleged by ITD, but rather encroach 
upon the HI Boise property. As a result, HI Boise has filed its proposed Second Amended 
Answer to Plaintiffs' Amended Complaint for Condemnation, Counterclaim and Demand for 
Jury Trial ("Second Amended Answer"). The body of the Second Amended Answer 
substantially conforms to the Amended Answer previously filed, but with a minor adjustment to 
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the language in the Ninth Defense previously asserted to account for the encroachment of the 
sound wall at the southeastern comer of the HI Boise property. 
The purpose of this amendment is to enable HI Boise to claim damages related to the loss 
of visibility of the Holiday Inn located on the HI Boise property, including the siignage for the 
same, which visibility has been impaired and/or obliterated by the construction of the sound wall. 
The arguments and authorities supporting HI Boise's claim for damages related hereto are more 
substantially described in HI Boise's Opposition to lTD's motion for partial summary judgment 
on visibility, and HI Boise incorporates by reference those arguments as if fully set forth in hac 
verba. 
HI Boise, in this case, does not merely seek more damages, usually characterized as 
"severance damages" to the remaining lands, but instead, monetary damages for property and 
property rights beyond that which will be taken or assertedly taken by the condemnor. 
This right to a counterclaim exists, independent of and in addition to HI Boise's 
previously expressed claim for actual damages and severance damages for the lands not 
physically taken or occupied as set out in the lTD's pleadings that predated the Amended 
Complaint. 
CONCLUSION 
Therefore, based upon the foregoing and well-understood legal principles and standards, 
HI Boise is entitled to amend its answer to allege that the sound wall constructed to the south of 
the HI Boise property is not only adjacent to, but also touches and/or encroaches upon HI Boise 
property, and that HI Boise will therefore be entitled to all ofthe consequential damages flowing 
from that encroachment. 
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DATED THIS ":'-P'day of September, 2010.
 
GREENER BURKE SHOEMAKER P.A.
 
Fredric V. Shoemaker 
Thomas 1. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the '3r ) day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
MaryV. York 
Steven C. Bowman 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 E-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant] 
Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail 
1818 Library Street, Suite 300 D Facsimile 
Reston, VA 90190 D Hand Delivery 
[Defendant] DE-mail 
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950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
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Attorneys for Defendant HI Boise, LLC 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF HEA~:lNG ON 
DEFENDANT HI BOISE LLC'S 
MOTION FOR LEAVE TO 
FILE SECOND AMENDED 
ANSWER TO AME:NDED 
COMPLAINT, COUNTER­
CLAIM AND DEMAND FOR 
JURY TRIAL 
PLEASE TAKE NOTICE that Defendant HI Boise, LLC, a Delaware limited liability 
company, ("HI Boise"), by and through its undersigned counsel of record, Greener, Burke, 
Shoemaker P.A., will bring on for hearing their Motion for Leave to File Second Amended 
Answer to Amended Complaint, Counterclaim and Demand for Jury Trial on September 17, 
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2010, at the hour of 1:00 p.m., or as soon thereafter as the matter may come on for hearing, 
before the Honorable Ronald J. Wilper at the Ada County Courthouse, 200 West Front Street, 
Boise, Idaho. 
DATED THIS 3rd day of September, 2010. 
RKE SHOEMAKER P.A. 
By_-----JJ-+--1~+---.L-_¥'_-----"-----------­
Fredr 
Thorn J. loyd III 
Attorneys for Defendant HI Boise, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 3rd day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
MaryV. York o U.S. Mail
 
Theodore S. Tollefson o Facsimile
 
Holland & Hart LLP ~ Hand Delivery
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S MOTION FOR 
RECONSIDERATION RE: 
CIRCUITY 
COMES NOW Defendant HI Boise, LLC ("HI Boise") by and through its attorney of 
record, GREENER BURKE SHOEMAKER, P.A., and pursuant to I.R.C.P. II(a)(2), hereby 
moves this Court to reconsider its Order Granting In Part Plaintiffs Motion for Partial Summary 
Judgment ("Order") with respect to HI Boise's claim for damages resulting from any change of 
access to HI Boise's property from Vista Avenue, issued in this action on July 2.3,2010, in order 
to correct manifest errors in those findings and conclusions with regard to the availability of 
damages to a party whose access rights have been physically appropriated by a condemning 
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authority. 
The basis for this motion is that there is a distinction in Idaho law with regard to the 
damages available to private parties who have lost access rights to their property due to a 
physical invasion of that access and those who have lost access to their property due to a 
regulatory taking of that access. In cases of direct physical condemnation of an access right, the 
jury is permitted to take into consideration all inconveniences that will befall the property owner 
in deriving the measure of damages. This Court's decision does not take that distinction into 
account, and instead applies the "substantial limitation" test (applicable only to instances of 
regulatory taking of access) to the present circumstances. As this Court has not yet ruled on 
whether an access right was physically taken by Plaintiff, it was premature to deny Defendant the 
opportunity to present evidence of damages related thereto. Further, there is sufficient evidence 
now in the record to demonstrate that the access to the HI Boise property cannot be considered 
reasonable in light of the fact that the access is inadequate for fire/emergency and commercial 
vehicles. 
This Motion is supported by the accompanying Memorandum, the Affidavit of Patrick 
Dobie, P.E., and the Affidavit of Counsel, each filed concurrently herewith, as well as the record 
in this matter and the evidence previously presented on Plaintiff's Motion for Partial Summary 
Judgment. 
Oral argument is requested. 












DATED THIS ~ day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
BY'"/C-. ~ .• LG;tf~-
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
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Fredric V. Shoemaker, ISB No. 1687 
Thomas 1. Lloyd, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No. CV OC 0903179 
AFFIDAVIT OF PATRICK DOBIE, P.E. 
IN SUPPORT OF DEFENDANT HI 
BOISE, LLC'S MOTION FOR 
RECONSIDERATION RE: CIRCUITY 
I, Patrick Dobie, being first duly sworn upon oath, depose and say: 
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1. I am Patrick Dobie, a licensed professional engineer, and have personal 
knowledge of the facts and statements set forth in this Affidavit. A copy of my current resume 
has been attached to a previous affidavit I submitted in this case. 
2. The purpose of this Affidavit is to state the facts and my expert opinion as to the 
full extent and effects of the State of Idaho, Idaho Transportation Department's acquisition of 
property from HI Boise, LLC, in conjunction with the ongoing Vista Avenue Interchange project 
("the Project"), specifically as it relates to the sufficiency of access to the HI Boise property that 
will remain following the completion of the Project. 
3. As a professional engineer with expertise in roadway and traffic design, I have 
inspected properties and improvements, both existing and proposed, within the city of Boise 
("City"), for compliance with fire, emergency and safety standards and to advise owners, 
developers and tenants, as well as the City and its departments, on matters concerning fire, safety 
and emergency access and response to those properties. 
4. I am familiar with the Boise City Code provisions that pertain to fire and 
emergency access and I am also familiar with the International Fire Code 2006 Edition ("IFC") 
as adopted by the City of Boise under Title 7 of the Boise City Code, Section 7-(11-02. 
5. I am familiar with the Holiday Inn's Convention Center and Hotel located at the 
southeast quadrant of the intersection of Sunrise Rim Road and Vista Avenue. I have recently 
inspected that site, as well as the accesses to that site. 
6. On August 26, 2010, I visited the HI Boise property to observe attempts by the 
City of Boise Fire Department to gain access to the HI Boise property from each of the two 
primary access points to the property, off of Vista Avenue and off of Sunrise Rim Road. 
AFFIDAVIT OF PATRICK DOBIE, P.E. IN SUPPORT OF DEFENDANT HI BOISE,
 























7. The City of Boise Fire Department attempted access to the HI Boise property in 
two different vehicles, with the following attributes: 
a.	 One fire truck, measuring approximately thirty one feet, seven inches 
(31'7") in length, a width of one hundred inches (100"), and. a single 
steering axle (located at the front of the vehicle); 
b.	 One fire engine, measuring forty feet, eight inches (40'8") in length, a 
width of ninety five inches (95"), and two steering axles (one located at 
the front of the vehicle and one at the rear of the vehicle). 
8. If a fire alarm was received for the Holiday Inn, the Fire Department would 
respond with equipment from two stations, one located north and one located south of the HI 
Boise property. 
9. The fire station located south of the HI Boise property would be the first 
responding station to a fire alarm at the HI Boise property, and would therefore be traveling 
northbound on Vista Avenue to access the HI Boise property. 
10. In my investigation of this case, I have had the opportunity to view the Synchro 
videos produced by the Idaho Transportation Department ("lTD"), illustrating the estimated 
traffic volume and flow for future years at the Vista Avenue interchange and adjacent roadways. 
11. A field test was performed with both the fire engine and the fire truck to 
determine the accessibility of the Vista Avenue curb cut to these emergency vehicles with a 
vehicle positioned to turn left (southbound) onto Vista Avenue, exiting the HI Boise property at 
the Vista Avenue access. 
12. I observed that, in traffic conditions mimicking the projected and estimated traffic 
volume as shown by lTD's Synchro videos, where the left northbound land is occupied by traffic 
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and thus unavailable for the emergency vehicles to "swing" wide for a right tum into the Vista 
Avenue access point at the HI Boise property, the fire engine was unable to complete a tum into 
the Vista Avenue access point. 
13. If a fire alarm at the HI Boise property included notice of smoke, the Fire 
Department would send three fire engines and one fire truck. If the fire alarm included no 
specific information, the Fire Department would send two fire engines and one fire truck. Thus, 
in either of these instances, the majority of the vehicles sent by the Fire Department would be 
unable to access the HI Boise property at the Vista Avenue access point. 
14. Fire and emergency equipment previously accessed the HI Boise property with 
what has been a suitable access, via the driveway to the Holiday Inn located on the east side of 
Vista Avenue. 
15. I also observed these emergency vehicles attempting to access the HI Boise 
property by way of the existing Sunrise Rim Road access point adjacent to the: Jackson's Food 
Mart property. 
16. Under Section 503.2.1 of the IFC (a copy of which is attached hereto as Exhibit 
A), in order for two fire or emergency vehicles to have room to pass each other, drive aisles for 
fire and emergency vehicles must have a minimum width of 20 feet of unobstructed access. The 
measured width access, at its narrowest point at the southerly end of the drive aisle between 
Jackson's Food Mart/gas station and the northerly most hotel building, is 16 feet, measured 
inside of curb to inside of curb. 
17. If the drive aisle off of Sunrise Rim Road were to become the principal access for 
fire and emergency service, due to the Vista Avenue driveway being closed or due to traffic or 
other devices impeding its use for fire and emergency purposes, the drive aisle access from 
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Sunrise Rim Road to all of the Holiday Inn buildings, except for the northerly most, would be 
unsafe and inadequate according to the standards set forth by the IFC. 
18. It is the practice of the Fire Marshal of the City of Boise to not impose 
compliance with the current requirements, like those mentioned in Paragraph 16 of this affidavit 
on existing structures which were constructed and developed in accordance with and in 
compliance with fire and building code provisions existing at the time of construction, but if new 
construction or remodeling of the existing structure were to take place requiring building 
department or planning staff review, it is the consistent practice of the City of Boise to impose 
compliance with these current provisions. 
19. As the Vista Avenue access point is not compliant or sufficient due to the inability 
of a fire engine to gain access to the HI Boise property thereby under anticipated traffic 
conditions, and if compliance with existing code is triggered, Section 503.2.1 of the IFC would 
require the Holiday Inn to widen the drive aisle mentioned in Paragraph 16 by at least four feet. 
20. As the curbing is currently laid at the Sunrise Rim Road access aisle, there was 
clearly insufficient room for two emergency vehicles to travel the aisle at the same time, such 
that the access is not compliant with Section 503.2.1 of the IFC, as described above. 
21. Under Section 503.2.4 of the IFC, as modified by RC.C. §7-01-29, J~xhibit B 
hereto, for vehicular access to a property such as the HI Boise property, the minimum outside 
turning radius shall be 48 feet, and the minimum inside turning radius shall be 28 feet. 
22. When vehicles are stacked in the outbound lanes of the Vista Avenue access 
driveway, the Vista Avenue driveway does not meet these turning radius requirements as set 
forth in the American Association of State Highway and Transportation Officials ("AASHTO") 
guidelines. 
AFFIDAVIT OF PATRICK DOBIE, P.E. IN SUPPORT OF DEFENDANT HI BOISE,
 



















   
23. On August 27, 2010, I visited the HI Boise property to observe attempts by a 
commercial charter bus to access the HI Boise property under conditions similar to those 
attempted by the Fire Department the previous day. 
24. The wheel base of a commercial charter bus most closely approximates the wheel 
base of a fire truck of the size with a wheel base and with a turning radius on which the IFC and 
other fire and emergency access standards are based. A copy of a diagram illustrating the 
relevant AASHTO standard comparable to the IFC standard is attached hereto as Exhibit C. 
25. The commercial charter bus, which had an outside turning radius of only 47.8 feet 
and an inside turning radius of 25.5 feet, was unable to negotiate the turn into the HI Boise 
property while traveling northbound on Vista Avenue under the same conditions that prevented 
the fire engine from accessing the property on the previous day. 
26. Based on my observations, the Vista Avenue access, as it remams after the 
Project, is insufficient for either emergency or commercial usage and is incapable of meeting the 
needs and dimensions of emergency and commercial vehicles. 
27. As the only remaining access to the HI Boise property does not meet the standards 
set forth by the IFC, since it is not possible for two emergency vehicles to pass by each other 
through the aisle way, and since the turning radii do not conform to the applicable and relevant 
Fire Department standards, the Sunrise Rim Road access point is an insufficient and inadequate 
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FURTHER, YOUR AFFIANT SAITH NAUGHT.
 
JA~ 
Patrick Dobie, P.E. 
t! '2f7D 
SUBSCRIBED AND SWORN TO BEFORE ME this _0_ day of September, 2010. 
&(:f~ 
Notary Public for Idaho .
 
Residing at .-DJG:Q;~ d~
 
My Commission Expires: _~~
 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~>J day of September, 2010, a true and correct 
copy of the foregoing AFFIDAVIT OF PATRICK DOBIE, P.E. IN SUPPORT OF 
DEFENDANT HI BOISE, LLC'S MOTION FOR RECONSIDERATION RE: CIRCUITY 
was served upon the following: 
Mary V. York o Via U.S. Mail 
Theodore S. Tollefson 0" Via Hand Delivery 
Holland & Hart LLP I Via Facsimile (208) 343-8869 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. 0" Via U.S. Mail 
1818 Library Street, Suite 300 o Via Hand Delivery 
Reston, VA 90190 o Via Facsimile (703) 748-0183 
Defendant 
~~. ?bf CE~ ~,
 
Fredric V. Shoemaker :e-
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FIRE SERVICE FEATURES 
sions of the IRC. The IRC is intended to be a stand­
alone code for the construction of detached one- and 
two-family dwellings and townhouses not more than 
three stories in height. As such, all of the provisions for 
the construction of buildings of those descriptions are 
to be regulated exclusively by the IRC and not by an­
other Internationaf Code". Note, however, that the IRC 
applies only to the construction of the structures of 
those buildings and not to the development of the site' 
upon which such structures are built. Accordingly, 
where the code is adopted, its fire apparatus access 
road provisions, including specifically adopted Appen­
dix 0, would apply because they are dealing only with 
land development requirements providing fire protec­
bon and emergency access to such residential sites on 
the same basis as to the rest of the community. It is im­
portant to note that the appendices are not considered 
as part of the code unless specifically adopted (see 
Section 1 of the sample adopting ordinance on page v 
of the code). See also the commentary to Sections 
101.3 and 508.1 and Appendix D. 
Another question that arises is whether it is the in­
tent of this section to preclude locating a new building 
directly on a lot line, often referred to as a "zero lot line 
building." While it is true that some very large area 
buildings may require a fire apparatus access road on 
all four sides, this section does not specifically deal 
with exterior walls that may be located on the lot line in 
such buildings where the distance to a portion of that 
wall exceeds 150 feet (45 720 mm) from a fire appara­
tus access road. As such, the fire code official must 
determine the code's application in accordance with 
Section 102.8 and in consideration of the exception to 
this section. 
In determining the application, however, it should be 
considered that, in order for the fire department ac­
cess contemplated by this section to be effective, an 
exterior wall would need to have openings in it through 
which access to the interior of the building could be 
achieved by hose streams or personnel. In the case of 
an exterior wall constructed on a property line with a 
zero-foot fire separation distance, Table 602 of the IBC 
requires that such walls have a fire-resistance rating of 
between 1 and 3 hours (depending on the occupancy 
group assigned to the building) and Section and Table 
704.8 require that such walls be without any openings. 
A.s such, access to the first (or any) floor level of that 
exterior wall would appear to provide little or no tactical 
usefulness to the 'fire department, especially if code­
complying access is provided to other sides of the 
building. 
503.,1.2 Additional access. The fire code official is authorized 
to require more than one fire apparatus access road based on the 
potential for impairment of a single road by vehicle congestion, 
condition of terrain, climatic conditions or other factors that 
could limit access. 
.:. Additional access roads may be required by the fire 
code official based on his or her knowledge of traffic 
patterns, local weather conditions, terrain or antici­
pated magnitude of a potential incident. 
503.1.3 High-piled storage. Fire department vehicle access to 
buildings used for high-piled combustible storage shall comply 
with the applicable provisions of Chapter 23. 
.:. Chapter 23 has special requirements for building ac­
cess in occupancies with higlh-piled storaqe, but the 
requirements for fire apparatus access roads are the 
same as those required in this chapter. 
503.2 Specifications. Fire apparatus access roads shall be 
installed and arranged in accordance with Sections 503.2.1 
through 503.2.7. 
.:. The dimensions of fire department access roads are 
based on the size and height of emergency vehicles, 
their turning radius and the fact that emergency veh­
icles may be required to pass each other on the ac­
cess road. 
503.2.1 Dimensions. Fire apparatus access roads shall have an 
unobstructed width of not less than 20 feet (6096 mm), except 
for approved security gates in accordance with Section 503.6, 
and an unobstructed vertical clearance of not less than 13 feet 6 
inches (4115 mm). 
.:.The dimensions in this section are established to give 
fire apparatus continuous and unobstructed access to 
buildings and facilities. 
This section requires that the unobstructed width of 
a fire apparatus access road must not be less than 20 
feet (6096 mm). The intent of the minimum 20-foot 
(6096 mm) width is to provide space for fire apparatus 
to pass one another during fire-ground operations. 
The need to pass may occur when engines are parked 
for hydrant hook-up, laying hose or when trucks are 
performing aerial ladder operations. When an engine 
company is connected to a fire hydrant parallel to the 
curb using a front suction connection and using a side­
discharge port on the pump, !fie horizontal distance 
that is needed to make a no-kink bend in the discharge 
fire hose can be considerable, especially when a 
large-diameter hose (LDH) is being used. The road­
way width needed to accommodate such a common 
operational scenario would be the width of the appara­
tus plus the no-kink bending radius or the discharge 
hose, leaving minimal roadway width for other appara­
tus to squeeze by, if needed. 
The minimum vertical clearance of 13 feet 6 inches 
(4115 mm) is the standard clearance used for highway 
bridges and underpasses. ThH vertical clearance re­
quirement would apply in cases where a building or 
portion of a building, such as a canopy or porte-coch­
ere, projects over all or a portion of the required width 
of the fire apparatus access road. Conversely, if the full 
required width of the fire apparatus access road is pro­
vided outside of the footprint of the projecting building 
element, the vertical clearance requirement would not 
apply. It is not the intent of this section that all project­
ing elements be constructed with a 13-foot 6-inch 
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FIRE SERVICE FEATURES -
(4115 mm) vertical clearance, regardless of whether 
they encroach upon the required width of a fire appara­
tus access road. Appendix D contains additional guid­
ance on fire apparatus access road dimensions. It is 
important to note that the appendices are not consid­
ered as part of the code unless specifically adopted 
(see Section 1 of the sample adopting ordinance on 
page v of the code). 
503.2.2 Authority. The fire code official shall have the author­
ity to require an increase in the minimum access widths where 
they are inadequate for fire or rescue operations. 
.:. The fire code official may require greater dimensions 
based on the size and maneuverability of the antici­
pated emergency response apparatus, including mu­
tual-aid apparatus from neighboring communities or 
agencies. 
503.2.3 Surface. Fire apparatus access roads shall be designed 
and maintained to support the imposed loads of fire apparatus 
and shall be surfaced so as to provide all-weather driving capa­
bilities. 
.:. This provision does not specify a particular type of sur­
face. It is written in performance language; therefore, 
the surface must carry the load of the anticipated 
emergency response vehicles and be driveable in all 
kinds of weather. 
The term "all-weather drivinq capabilities" would 
typically require some type of paved or hard surface. 
Gravel would be prone to problems in areas subject to 
much rain or in snowy climates where plowing could 
reduce the gravel roadbed to mud very quickly. Alter­
natives to concrete or asphalt, such as interlocking 
pavers, may be used when approved by the fire code 
official. Jurisdictions may benefit from developing a lo­
cal policy outlining specific design requirements for fire 
apparatus access roads to clarify local interpretations 
of the section. The policy should include local require­
ments for surfacing and include acceptable surfacing 
materials. 
503.2.4 'fuming radius. The required turning radius of a fire 
apparatus access road shall be determined by the fire code offi­
cial. 
.:. The turning radius of an access road should be based 
on the turning radius of the anticipated responding 
emergency vehicles and must be approved by the fire 
code official. 
503.2.5 Dead ends. Dead-end fire apparatus access roads in 
excess of 150 feet (45720 mm) in length shall be provided with 
an approved area for turning around fire apparatus. 
.:. In consideration of the hazards inherent in attempting 
to back emergency vehicles, especially larger ones 
such as tower ladders, out of a long dead-end road­
way, this section intends to create a safer situation by 
requiring that dead-end access roads over 150-feet 
long (45 720 mm) be equipped with an approved turn­
around designed for the largest anticipated emer­
gency-response vehicles. Appendix D contains exam­
2006 INTERNATIONAL FIRE CODE® COMMENTARY 
pies of dead-end turnaround configurations. It is im­
portant to note that the appendices are not considered 
as part of the code unless specifically adopted (see 
Section 1 of the sample adopting ordinance on page v 
of the code). 
503.2.6 Bridges and elevated surfaces. Where a bridge or an 
elevated surface is part of a fire apparatus access road, the 
bridge shall be constructed and maintained in accordance with 
AASHTO HB-17. Bridges and elevated surfaces shall be 
designed for a live load sufficient to carry the imposed loads of 
fire apparatus. Vehicle load limits shall be posted at both 
entrances to bridges when required by the fire code official. 
Where elevated surfaces designed for emergency vehicle use 
are adjacent to surfaces which are not designed for such use, 
approved barriers, approved signs or both shall be installed and 
maintained when required by the fire code official. 
.:. Bridges and elevated surfaces must be capable of car­
rying the weight of emergency response apparatus 
and must be marked with signage posting the weight 
limit of the bridge or elevated surface. Evaluation of 
bridqes should be done in cooperation with the appro­
priate local or state agency having jurisdiction over pri­
vate or public roadway bridges. 
503.2.7 Grade. The grade of the fire apparatus access road 
shall be within the limits established by the fire code official 
based on the fire department's apparatus. 
.:. Generally, any grade exceeding 10 percent or a 10­
foot (3048 mm) rise in a 1ClO-foot PO 480 mm) length is 
required to have the approval of the fire code official. 
See Appendix D for additional guidance on fire appa­
ratus access roads. Note that the appendices are not 
considered part of the code unless specifically 
adopted (see Section 1 of the sample adopting ordi­
nance on page v of the code). 
503.3 Marking. Where required by the fire code official, 
approved signs or other approved notices shall be provided for 
fire apparatus access roads to identify such roads or prohibit the 
obstruction thereof. Signs or ndtices shall be maintained in a 
clean and legible condition at all times and be replaced or 
repaired when necessary to provide adequate visibility. 
.:. Fire department .access roads are normally desig­
nated on private property to provide fire service ac­
cess; therefore, maintenance of the access roads, 
signage and any supplementary markings (pavement 
marking, curbs markings, etc.) are the responsibility of 
the owner of the property on which the fire apparatus 
road is located. Signage and supplemental markings 
should be in accordance with applicable local or state 
motor vehicle laws and should be enforced with the 
cooperation of the local police agency, Appendix D 
contains examples of signage. It is important to note 
that the appendices are not considered as part of the 
code unless specifically adopted (see Section 1 of the 
sample adopting ordinance on page v of the code). 
503.4 Obstruction of fire apparatus access roads. Fire appa­
ratus access roads shall not be obstructed in any manner, 
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FIRE PREVENTION CODE 
Sections: 
7-01-01 DECLARATION OF INTENT 
7-01-02 CODE ADOPTED 
7-01-03 AMENDMENT TO SECTION 101.1, TITLE 
7-01-04 AMENDMENTTO SECTION 101.4, SEVERABILITY 
7-01-05 AMENDMENT TO SECTION 103.2, APPOINTMENT 
7-01-06 AMENDMENT ADDING SECTION 103.3.1, FIRE MARSHAL 
7-01-07 AMENDMENT ADDING SECTION 103.3.2, ASSISTANT FIRE MARSHAL 
7-01-08 AMENDMENT ADDING A SECTION 105.1.4, STARTING WORK BEFORE 
SECURING PERMIT 
7-01-09 AMENDMENT ADDING A SECTION 105.1.1.1, FIRE DEPAUTMENT PLAN 
REVIEW 
7-01-10 AMENDMENT SECTIONS 105.2.1.1 AND 105.2.1.2, RE-REVIEW FEE 
7-01-11 AMENDMENT TO SECTlON 105.3.3, OCCUPANCY PROHIBITED IIJEFORE 
APPROVAL 
7-01-12 AMENDMENT TO SECTION 105.4.3, APPLICANT RESPONSIBILITY 
7-01-13 AMENDMENT TO SECTION 105.8, PERMIT FEES 
7-01-14 AMENDMENT ADDING SECTION 106.4, RErNSPECTrON FEE 
7-01-15 AMENDMENT TO SECTION 108.1, BOARD OF APPEALS 
7-01-16 AMENDMENT TO SECTION 109.3, VIOLATION PENALTIES 
7-01-17 AMENDMENT TO SECTION 111.4, FAILURE TO COMPLY 
7-01-18 AMENDMENT TO SECTION 202, GENERAL DEFINITIONS 
7-01-19 AMENDMENT TO SECTION 202, GENERAL DEFINITIONS 
7-01-20 AMENDMENT TO SECTION 202, GENERAL DEFINITIONS 
7-01-21 AMENDMENT ADDING SECTION 304.1.2.1, WEED AND GRASS 
MITIGATION 
7-01-22 AMENDMENT TO SECTION 307, OPEN BURNING 
7-01-23 AMENDMENT ADDING SECTION 307.2.3, AIR QUALITY INDEX 
7-01-24 AMENDMENT ADDING SECTION 401.3.1.2, RESTITUTION FOR MALICIOUS 
FALSE ALARMS 
7-01-25 AMENDMENT ADDING SECTION 401.3.4, SrLENCING FIRE AILARMS 
7-01-26 AMENDMENT ADDING SECTION 401.6, RESTITUTION FOR INTENTIALLY 
SET FIRES 
7-01-27 AMENDMENT ADDING A SECTION 501.5, AUTHORITY FOR 
ESTABLISHING STANDARDS AND REQUIREMENTS FOR FIRE ACCESS 
ROADS 
7-01-28 AMENDMENT ADDING TO SECTION 503.1.1, BUILDINGS AND FACrLITIES, 
EXCEPTIONS 
7-01-29 AMENDMENT TO SECTION 503.2.4, TURNING RADIUS 
7-01-30 AMENDMENT TO SECTION 503.2.6, BRIDGES AND ELEVATED SURFACES 
7-01-3 t AMENDMENT ADDING SECTION 503.7, BARRICADE SPECIFICATIONS 
7-01-32 AMENDMENT ADDING SECTION 503.8, NO PARKING 
7-01-33 AMENDMENT ADDING SECTION 503.9, TRAFFIC CALMING DEVICES 
7-01-34 AMENDMENT ADDING A SECTION 503.10, DIVE BOAT ACCESS 
7-01-35 AMENDMENT ADDING A SECTION 503.11, OPTICOM 























4.	 The structures are used solely as public restrooms or public picnic shelters and meet all of the 
following: single story, above grade, non-combustible construction, 500 square feet or less in area 
within the surrounding exterior walls or within the horizontal projections of the roof for 
unenclosed structures; 60' (foot) open yards on all sides. 
Section 7-01-29 AMENDMENT TO SECTION 503.2.4, TURNING RADIUS 
Add a sentence to the end of Section 503.2.4 to read as follows: 
The minimum outside turning radius shall be 48 feet. The minimum inside turning radius shall be 28 feet. 
Section 7-01-30 AMENDMENT TO SECTION 503.2.6, BRIDGES AND ELEVATED 
SURFACES 
Add the following paragraph to the end of Section 503.2.6: 
The Fire Department shall require that bridges over the Boise River provide a minimum of 8 feet 
clearance between the lowest part of the bridge and the water surface at 3000 cfs flow. 
Section 7-01-31 AMENDMENT ADDING SECTION 503.7, BARRICADE SPECIFICATIONS 
Add a Section 503.7 to read as follows: 
503.7	 BARRICADE SPECIFICAnONS. 
If other city or county agencies require that emergency vehicle access roadways be secured with a 
barricade, chain, gate, or bollard, such barricade must meet the following criteria: Removal or opening of 
said barricade must result in a clear unobstructed road width of 20', Chains and locks shall be of such 
quality so as not to damage fire department cutting tools nor shall cutting operations result in any 
unnecessary time delay. Bollards must be of an easily removable type, shall leave nothing protruding up 
from the roadway surface when removed, and shall be approved by the Code official. If gates are 
electronically operated they shall: (I) be of a fail-open version in the event of loss of power, and (2) be 
equipped with an automatic opening mechanism activated by the Opticom system currently in use by the 
fire department. 
Section 7-01-32 AMENDMENT ADDING SECTION 503.8, NO PARKING 
Add a Section 503.8 to read as follows: 
503.8 NO PARKING.
 
For streets and fire access roadways having a width less than 36 feet as measured from back of curb to
 
back of curb, parking shall be prohibited on one (I) side. For streets and fire access roads having a width
 
less than 29 feet from back of curb to back of curb, parking shall be prohibited on both sides of the street.
 
Exception: If the Ada County Highway District (ACHD) and the Boise Fire Department approve in 
writing an alternative which is consistent with ACHD policy and Fire Department needs. 
Areas where parking is prohibited shall be so designated by curb markings or "No Parking" signs by one 
of the following methods: 
I.	 "No Parking Fire Lane" (or approved or standardized equal) signs shall be 
placed at all points of entry to properties or subdivisions and at 75 foot 
Page 10 of 45 
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Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRAnON 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No. CV OC 0903179 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT HI BOISE 
LLC'S MOTION TO RECONSIDER RE: 
CIRCUITY 
I, Thomas J. Lloyd III, being first duly sworn upon oath, depose and say: 
1. I am an attorney with the law finn ofGreener Burke Shoemaker P.A., and am the one of 
the attorneys of record for Defendant HI Boise, LLC ("HI Boise"), in the above-entitled proceeding. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S MOTION TO 
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2. I make this Affidavit based on my own personal knowledge and am competent to testify 
to the matters stated herein if called upon to do so. 
3. Attached to this Affidavit as Exhibit A is a true and correct copy of Plaintiff's. Response 
to HI Boise, LLC's Fifth Set of Requests for Production of Documents, dated August 23, 2010, 
wherein lTD responds to a Request for Production of Documents with the statement, "lTD did not 
issue an access permit to Dennis Dilllon, and it does not believe that any other entity issued an 
access permit." This statement contradicts statements made by ITD in its Reply Briefon its motion 
for Partial Summary Judgment, in which it ITD asserted that there was a permit issued to Dennis 
Dillon. 
4. Attached to this Affidavit as Exhibit B is a true and correct copy ofthe Memorandum 
Decision and Order Regarding Defendants' Motions for Partial Summary Judgment re: 
Intergovernmental Cooperation and Circuity, issued in Ada County Case No. CV OC 0902734 on 
August 20, 2010 by Judge Darla Williamson. 
5. Attached to this Affidavit as Exhibit C is a true and correct copy of the Order Granting 
Defendants' Motion for Partial Summary Judgment re: Access Easement and Granting in Part 
Plaintiff's Motion to Strike, issued in Ada County Case No. CV OC 0902734 on April 26, 2010 by 
Judge Darla Williamson. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S MOT1[ON TO 
RECONSIDER RE: CIRCUITY - 2 19106-001 348832 
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FURTHER, YOUR AFFIANT SAITH NAUGHT. 
~~-- i&ts:s: 
Thomas J. Lloyd III
 





Residing at Jll.Q.n ~""'~~O~L~',--=,-----;-_----:--;- _
 
My Commission Expires: (Q. 21::L-.:::..1.-Lf-l--­
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 3rd day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
MaryV. York D Via U.S. Mail 
Theodore S. Tollefson ~Via Hand Delivery 
Holland & Hart LLP D Via Facsimile 343-8869 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. o Via U.S. Mail 
1818 Library Street, Suite 300 D Via Hand Delivery 
Reston, VA 90190 D Via Facsimile (703) 748··0183 
Defendant 
-LTLLJ-= 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S MOTION TO 

























Mary V. York (ISB # 5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
~~~,f!£~~J~
 





IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV DC 0903179 
PLAINTIFF'S RESPONSE TO 
HI BOISE, LLC'S FIFTH SET OF 
REQUESTS FOR PRODUCTION 
OF DOC:UMENTS 
Plaintiff, the State ofIdaho, Idaho Transportation Board ("ITD"), hereby answers and 
responds to Defendant HI Boise, LLC's Fifth Set of Requests for Production ofDocuments as 
follows: 
GENERAL STATEMENT 
Plaintiffprovides th{: following answers, responses, and objections based upon its 
investigation of the matters in this case and upon its current information and belief of the facts 
and information presently known to it. The discovery process in this matter, however, is ongoing 
PLAINTIFF'S RESPONSE TO ill BOISE, LLC'S FIFTH SET OF REQUESTS I~OR 
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and continuing, and that process may reveal facts, documents, and witnesses not presently known 
to Plaintiff, but upon which Plaintiff may rely, and to which Plaintiff reserves its right to 
supplement this response. Based upon information known to date, Plaintiff responds to 
Defendant's Fifth Request for Production to the best of its present, existing ability. The answers, 
responses, and objections contained herein are not intended to and shall not preclude Plaintiff 
from making any contentions or from relying on any facts, documents, or witnesses at trial based 
upon additional evidence obtained during the discovery process. 
These responses are made solely for the purposes of this action. Each response is subject 
to all objections as to competency, relevance, materiality, propriety, and admissibility, and to any 
and all other objections on any grounds that would require the exclusion of any statements 
contained herein. The responses given are without prejudice to any and all ofPlaintiffs right to 
produce any subsequently discovered documents, or to revise these responses ifnecessary based 
on further discovery. 
These responses shall not be deemed to constitute admissions that any particular 
document or thing exists, or is relevant, non-privileged or admissible in evidence, or that any 
statement or characterization in Defendant's Fifth Request for Production is accurate or 
complete. 
The general objections set forth below are incorporated into each response to each 
specific discovery request propounded by Defendant. The fact that a specific response may 
mention one or more ofthe general objections does not mean that the other general objections do 
not apply to that discovery request. 
By providing these responses, Plaintiffdoes not intend to and does not waive any of its 
specific objections or general objections to Defendant's discovery requests. 
PLAINTIFF'S RESPONSE TO m BOISE, LLC'S FIFTH SET OF REQUESTS I~OR 
PRODUCTION OF DOCUMENTS - 2 
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GENERAL OBJECTIONS
 
1. lTD objects to Defendant's discovery requests to the extent that they call for the 
disclosure of information not yet discovered or determined. Although lTD has made a diligent 
effort to comply with Defendant's discovery requests, discovery is ongoing and additional 
information may yet be revealed during the discovery process. Consequently, lTD reserves the 
right to supplement its responses. 
2. ITD objects to Defendant's discovery requests to the extent that they seek 
information protected by the attorney-client privilege, attorney work-product doctrine, or any 
other applicable privilege, immunity, or limitation on discovery. Any disclosure:of information 
covered by such privilege, immunity, or discovery limitation is inadvertent and does not waive 
any ofITD's rights to assert such privilege, immunity, or discovery limitation, and ITD may 
withdraw from production any such information inadvertently produced as soon as identified. 
3. lTD objects to Defendant's discovery requests to the extent they are overly broad, 
unduly burdensome, vague, ambiguous, not relevant to the subject matter of the pending action, 
or not reasonably calculated to lead to the discovery of admissible evidence. 
4. lTD objects to Defendant's discovery requests to the extent that they seek 
information that is not relevant to the subject matter of this action and is not reasonably 
calculated to lead to the discovery of admissible evidence. 
5. lTD objects to Defendant's discovery requests to the extent they seek information 
or purport to impose duties or obligations beyond the requirements of the Idaho Rules of Civil 
Procedure. 
6. lTD objects to Defendant's discovery requests to the extent they seek discovery of 
public or other information that is otherwise equally available to Defendant as it is to lTD. 
PLAINTIFF'S RESPONSE TO m BOISE, LLC'S FIFTH SET OF REQUESTS FOR 
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7. lTD objects to Defendant's discovery requests to the extent they seek information 
not in the control of lTD. 
8. By answering Defendant's discovery requests, lTD does not concede the 
admissibility of any information, Rather, lTD reserves all rights to assert any and all evidentiary 
objections. 
9. Each ofthe above general objections is incorporated into each answer or response 
set forth therein. 
10. Subject to and without waiving the foregoing objections, lTD responds as follows 
to each ofthe individual discovery requests. 
RESPONSE REQUEST FOR PRODUCTION OF DOCUMENTS 
REOUEST FOR PRODUCTION NO. 20: 
Please produce copies of all "Eight Points" access reports, also known as "access point 
decision reports", prepared for (1) the 1-84Nista Avenue Interchange Project; and (2) the 
Orchard Street Interchange Project and the 1-84 corridor project with all versions thereof. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 20: 
lTD incorporates the above-stated General Objections. lTD objects to this Request for 
Production on the grounds that it is duplicative and unnecessary. The "Eight Points" access 
report for the I-84Nista Avenue Interchange Project was previously produced as ITD001775­
001813 on November 2,2009. 
With respect to the request for the "Eight Points" access report for the Orchard Street 
Interchange Project, lTD objects on the grounds that the requested information is not relevant to 
either the scope of the take or to any potential damages caused by the take and is not reasonably 
calculated to lead to admissible evidence. 
PLAINTIFF'S RESPONSE TO m BOISE, LLC'S FIFTH SET OF REQUESTS :FOR 
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Subject to and without waiving any objections, ITD responds as follows: Please: see 
documents responsive to this request attached as ITD 009075- 009122. 
REQUEST FOR PRODUCTION NO. 21: 
Please produce a copy of the "permit" issued by ITO, or its predecessor, in 1979, or at 
any other time from 1960 to the present, to the then owner of the Dennis Dillon property on 
Orchard Street for access or a driveway, as referenced on page 7 ofITD's Reply Brief in Support 
of Motion for Partial Summary Judgment, dated May 19,2010. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 21: 
ITO incorporates the above-stated General Objections. ITO objects to this Request for 
Production on the grounds that it is irrelevant and not reasonably calculated to lead to admissible 
evidence. Whether the "then owner of the Dennis Dillon property" had a "permit" issued from 
1960 to the present and the terms of that "permit" has no bearing on the present litigation. 
Additionally, this request is beyond the scope of discovery permitted by Rule 26 of the Idaho 
Rules of Civil Procedure such that no response should be required. 
Subject to and without waiving any objections, ITD responds as follows:: The t'permit" 
referred to in lTD's Reply Brief in Support ofits Motion for Partial Summary Judgment is the 
permit that was referenced and relied upon by the Honorable Deborah A. Bail in her summary 
judgment decision issued in the case of State v. Bradley B. UC, an Idaho limited liability 
company, Dillon Limited Partnership, an Idaho limitedpartnership, et al., dated Dec. 17,2009 
(hereinafter "Dillon"). lTD did not issue an access permit to Dennis Dillon, and it does not 
believe that any other entity issued an access permit. However, Mark Butler presented sworn 
affidavit testimony in the Dillon case stating that despite the fact that neither the: State nor Dennis 
PLAINTIFF'S RESPONSE TO m BOISE, LLC'S FIFTH SET OF REQUESTS I?OR 
PRODUCTION OF DOCUMENTS - 5 
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Dillon could find an access permit, an access permit did in fact exist. Mr. Butler stated in his 
sworn affidavit that: 
it is evident from the record that the State was provided project 
plans during the 1978/1979 approval process and did issue a 
permit. 
and, 
lTD reviewed the plans prior to issuing a permit. 
(See December 9,2009 Supplemental Affidavit of Mark Butler in Support of Motions for Partial 
Summary Judgment Re: Access Easement Taken by the Project and Permanent Easement dated 
December 9,2009) (emphasis added). 
Judge Bail relied upon Mr. Butler's testimony to conclude that an access permit had been 
issued to Dennis Dillon and that based upon the permit referred to by Mr. Butler, she concluded 
that that the location of the access was fixed. Based upon Mr. Butler's statements regarding the 
existence of a permit, Judge Bail concluded that a taking occurred when the State relocated the 
driveway from the permitted location. As stated by Judge Bail, 
In 1979 Dillon applied for, and received a permit to establish its 
contractual access right where the original driveway was located. 
At that point the indefinite language of the deed became irrelevant 
and instead the location of access became fixed. 
(Dillon at 8). 
Subsequent to Judge Bail's decision, lTD, through different counsel, filed a Motion for 
Reconsideration on the grounds that there was additional evidence indicating that Dennis Dillon 
never actually received an access permit and that Judge Bail's reliance on the existence of a 
permit to "fix" the location of the access was misplaced. (See Affidavit of Matthew L. Ward 
filed January 5,2010 in Dillon.) However, the parties in the Dillon case reached a settlement 
before Judge Bail could rule on the Motion for Reconsideration. Thus, there was no final 
PLAINTIFF'S RESPONSE TO m BOISE, LLC'S FIFI'H SET OF REQUESTS FOR 
PRODUCTION OF DOCUMENTS - 6 
001653
 t,  .  tle:
t: 









  . 
 





   
  
 
.   
  
 ti . l 




determination as to the existence of the permit for the Dillon approach or whether Judge Bail's 
reliance on the existence ofa permit and Mr. Butler's sworn statements that such a permit 
existed were appropriate. 
In sum, ITD does not have a copy ofthe access permit referenced by Mr. Butler and 
relied upon by Judge Bail in her decision. Additionally, lTD directs HI Boise to Mr. Butler-HI 
Boise's retained expert witness in the present case-to obtain a copy of the permit that he 
testified had been issued to Dennis Dillon, 
REQUEST FOR PRODUCTION NO. 22: 
lTD has previously produced two versions ofSYNCHRO files (see lTD 005610 and CD 
dated July 6, 2010 from URS) for the I-84Nista Interchange Project at Sunrise Rim and Elder 
Street for the year 2035. Please produce viewable copies of all SYNCHRO models, video and/or 
files for the years 2010, 2015, 2020 and any other year available, including all versions thereof 
RESPONSE TO REQUEST FOR PRODUCTION NO. 22: 
ITD incorporates the above-stated General Objections. lTD objects to this Request for 
Production on the grounds that it is vague, duplicative, unnecessary and not reasonably 
calculated to lead to admissible evidence. ITD further objects to this request on the ground that 
the Court has granted summary judgment on the issue of the impairment of HI Boise's access as 
a result oftraffic flows on Vista Avenue and dismissed HI Boise's claims on these issues. 
Therefore, the Synchro simulations are not relevant to the present lawsuit. 
Subject to and without waiving any objections, ITD responses as follows: The current 
Synchro simulation for 2035 was previously produced to HI Boise on March 29, 2010. 
(ITD00561 0). The prior, out-dated version of the Synchro simulation for 2035 was previously 
PLAINTIFF'S RESPONSE TO ill BOISE, LLC'S FIFTH SET OF REQUESTS FOR 
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produced to HI Boise on April 9, 20101 and on July 7, 2010. Additionally, the prior, out-dated 
version of the 2035 Synchro simulation was shown to HI Boise's counsel on June 8, 2010. HI 
Boise was provided with the Capacity Worksheets (ITD001900-00194l) and Technical 
Memorandum No.2 on November 2, 2009. These documents contained the underlying data and 
information upon which the 2035 Synchro simulation was created. 
With respect to the request for Synchro simulations and files for the years 2010, 2015, 
2020, ITD response that no Synchro simulations were prepared for those years. 




Special uty A rneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
I lTD acknowledges that HI Boise was not able to open the video files provided to HI Boise on 
April 9, 2010. 
PLAINTIFF'S RESPONSE TO m BOISE, LLC'S FIFTH SET OF REQUESTS F'OR 
PRODUCTION OF DOCUMENTS - 8 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 23rd day of August, 2010, I caused to be served a true and 
correct copy ofthe foregoing by the method indicated below, and addressed to the following: 
Fredric V. Shoemaker
 
GREENER BURKE SHOEMAKER P.A.
 







Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
Facsimile: (703) 748-0183 
[Without documents. Mortgage Electronic 
Registration Systems, Inc. will be provided with 
copies ofthe produced documentation upon 
request.] 
D U.S. Mail 
[8] Hand Delivered 
D Overnight Mail 
D Facsimile 
DE-mail 
[8] U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Facsimile 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




SJJV, LLC; SAMUEL S. JORGENSON and 
CHERLILYN JORGENSON, husband and 
wife; and JOSEPH M. VERSKA and 
DESIREE R. VERSKA, husband and wife, 
Defendants. 
Case No. CV OC 0902734
 










Heating on Defendants' Motion to Vacate Jury Trial, Plaintiff's Motion to Amend 
Complaint, and Defendants' Motion for Attorneys Fees and Costs was heard on February 3, 
2010. Chris Kronberg argued on behalf of the Plaintiff, Heather Cunningham and E. Don 
Copple on behalf of Defendants. 
PROCEDURAL BACKGROUND 
This Court has already issued several written decisions in this case and will briefly 
summarize those decisions as background before addressing the next round of motions filed by 
the parties in this litigation. On August 14, 2009, the Court issued its Memorandum Decision 
001658
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and Order on Defendants' Motion for Summary Judgment. The Court found that there was a 
material issue of fact as to whether the Defendants would have been granted direct access to Ten 
Mile road prior to their land being taken by the State. The Court did find though, as a matter of 
law that any access Defendants may have had to Ten Mile road, if any, was taken by the State 
through condemnation and not regulation. 
Next, on October 2, 2009, the Court issued its Memorandum Decision and Order 
Regarding Issues to be Decided at Bench Trial. The Court there decided that it would decide two 
primary issues at the bench trial: (I) the scope of the take, including any effect a 50 foot 
easement and 40 foot approach may have had on Defendants' pre-take access, the date the State 
committed to the take, and what agreements may have existed between the State and other 
agencies that would impact project influence; and (2) whether the state provided SHY with 
adequate access after the take. 
Lastly, on April 27, 2010, the Court issued an Order granting Defendants' Motion for 
Partial Summary Judgment Re: Access Easement, holding that the 50 foot approach easement on 
Defendants' property granted in a 1963 proceeding constitutes an approach easement; that the 
access easement is appurtenant to Defendants' property; and that the State condemned that 
access easement as part of the Ten Mile project. 
FACTS 
This highly litigious matter all stems from the State's Ten Mile interchange project (the 
Project), where it condemned multiple properties around Ten Mile road in order to build a new 
freeway interchange at Ten Mile. There is evidence in the record that planning for the Project 
began as early as 2002. See Affidavit of E Don Copple in Support of Defendants' Motion for 
Partial Summary Judgment Re: Intergovernmental Cooperation (Copple Aff'd), Exh. 1. 
Defendants own an approximately 33 acre parcel of land west of Ten Mile Road and 
north of Interstate 84 (the Parcel). The Parcel has approximately 669 feet of frontage along Ten 
Mile Road. The Parcel was one of the properties subject to a condemnation in 1963 by the 
federal government for the construction of Interstate 84. The condemnation was made pursuant 
to the Judgment on Declaration of Taking in United States v. 172.305 Acres of Land by the 
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Judgment condemned access right to Ten Mile Road, including part of the access tights of the 
Parcel.' The 1963 Judgment states, in relevant part: 
SIXTH: That said Declaration of Taking contains a statement of the estates or 
interests in the said lands taken for said public uses, and said estates or interests 
are more particularly described as follows, to-wit: 
(a) As to Parcels No ... 23, ... the fee simple title, together with all existing. 
future or potential common law or statutory abutters' rights or easements of 
access to, from and between said land and the abutting lands of all parties having 
interests in said land; excepting and reserving, however to the owners of the land 
to their heirs, successors and assigns the rights set faith below: 
(5) As to Parcels Nos. 23 and 23 1/2, the right of access to, from and between 
their abutting lands and those portions of the right-of-way designated as Grade 
Separation No.3 (Ten Mile Road), on the left (westerly) side of Grade Separation 
No.3, through two separate approaches, ... another opposite Grade Separation 
Survey Station 17+00, at which location there will be constructed a fifty (50) feet 
wide approach to said Grade Separation No.3 (Ten Mile Road) 
The State filed its Complaint in this matter on February 10, 2009. In the Complaint the 
condemnation involved the following: (1) 4.914 acres of SJJV's property; (2) a 2.659 acre 
temporary construction easement; (3) a .004 acre irrigation easement; and (4) a .262 acre Qwest 
permanent utility easement. As required by the scheduling order of the Court, SHV disclosed its 
experts to the State on June 16, 2009. According to the State, it then realized that there could be 
an issue with SHV's property having inadequate commercial access after the take so it filed a 
Notice of Intent to File an Amended Complaint on June 29, 2009. The State then filed its First 
Amended Complaint on April 15,2010, wherein the condemnation included the following: (I) 
5.620 acre acres of SJJV's property; (2) a 2.628 acre temporary construction easement; (3) a .004 
acre irrigation easement; and (4) a .262 acre Qwest permanent utility easement. The First 
Amended Complaint also provided plans for a wider access road connecting the Parcel to Ten 
Mile road. 
LEGAL STANDARD 
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Summary judgment is an appropriate remedy if the nonmoving party's "pleadings, 
affidavits, and discovery documents ... , read in a light most favorable to the nonmoving party, 
demonstrate no material issue of fact such that the moving party is entitled to a judgment as a 
matter of law." Thomson v. City of Lewiston, 137 Idaho 473, 476, 50 P.3d 488, 491 (2002) 
(quoting I.R.C.P. 56). In considering a motion for summary judgment, the court must construe 
the evidence liberally and must draw all reasonable inferences in favor of the nonmoving party. 
Hei v. Holzer, 139 Idaho 81, 84-85, 73 P.3d 94, 97-98 (2003). The moving party bears the initial 
burden of proving the absence of a genuine issue of material fact, and then the burden shifts to 
the nonmoving party to come forward with sufficient evidence to create a genuine issue of 
material fact. Id. A party opposing a motion for summary judgment "may not rest upon the mere 
allegations or denials of that party's pleadings, but the party's response ... must set forth specific 
facts showing that there is a genuine issue for trial." IDAHO R. erv. P. 56(e). Such evidence may 
consist of affidavits or depositions, but "the Court will consider only that material ... which is 
based upon personal knowledge and which would be admissible at trial." Harris v. State, Dep't 
of Health & Welfare, 123 Idaho 295,297-98,847 P.2d 1156, 1158-59 (1992). If the evidence 
reveals no disputed issues of material fact, then only a question of law remains on which the 
court may then enter summary judgment as a matter of law. Purdy v. Fanners Ins. Co. of Idaho, 
138 Idaho 443,445,65 P.3d 184, 186 (2003). 
ANALYSIS 
Defendants' Motion for Partial Summary Judgment Re: Intergovernmental Cooperation 
At issue here is the valuation of SJJV's property before it was condemned by the State, 
taking into consideration the highest and best use of the property at that time and the doctrine of 
project influence. SJJV seeks to have the Court find that the actions of the City of Meridian in 
adopting its Ten Mile Interchange Specific Area Plan (Area Plan) and of the ACHD in 
classifying Ten Mile road as a principal arterial with corresponding access restrictions are 
sufficiently attributable or related to the State's Project such that the value of the property before 
the take should not include such restrictions. At oral argument on this motion it was clarified by 
the parties as to the exact nature of their different positions on this issue: SJJV believes that 
when the pre-take value of the parcel is determined the city of Meridian's Area Plan and 
ACHD's classification of the portion of Ten Mile road in front of the parcel as a principal arterial 
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State argues that the Area Plan and ACHD's classification of the road should not be ignored 
because there is no evidence of agreement or cooperation between the agencies Ito limit access to 
Ten Mile road and therefore the doctrine of project influence does not require ignoring the 
actions of these non-condemning agencies. For the reasons discussed below, the Court agrees 
with the State's position. 
As the Defendants point out in their Reply Brief, there is no Idaho authority on this issue 
.' " 
so the Court will have to look to what little law exists in other jurisdictions in making its 
decision. It is the general rule that all issues except the sole issue of compensation are to be tried 
by the court in a traditional condemnation case. Tibbs v. City of Sandpoint, 100 Idaho 667, 670, 
603 P.2d 1001, 1004 (1979). The court determines whether there was a taking and the nature of 
the property interest taken as a matter of law. [d. at 670, 603 P.2d at 1004. The court also 
defines the scope of the take. Ada County Highway Dist. v. Sharp, 135 Idaho 888, 892" 26 P.3d 
1225, 1229 (Idaho Ct. App. 2001). Here, the Court has previously held that any access the 
Defendants may have had from the Parcel to Ten Mile road, including the 50 foot approach 
easement granted in the 1963 proceeding, was taken through condemnation by the State. One 
issue remaining to be decided by the Court at the bench trial, therefore, is what type of access 
would have been granted to SJJV to Ten Mile road before the condemnation in 2009 and 
whether, if access would not have been granted due to decisions by Meridian or the ACHD, the 
jury should be able to consider that fact in determining the value of the Parcel before the 
condemnation. This is generally referred to as the doctrine of project influence. 
Under the project influence doctrine, any increase or decrease in value to property due to 
a proposed public project is not taken into account when determining the fair market value of the 
property before the condemnation. See U.S v. 1.09 Acres ofLand, More or Less, 657 F.Supp 67, 
69 (S.D. Flu (987); City ofPhoenix v. Clauss, 869 P.2d 1219 (Ariz. Ct. App. 1994). Both parties 
rely heavily on one sentence in the Court's previous Memorandum Decision and Order 
Regarding Issues to be Decided at the Court Trial, dated October 2, 2009, where the Court stated 
that "the actions of the City of Meridian and the ACHD. as separate governmental entities, will 
not be included in project influence absent some type of express agreement between the entities 
and the State." (Memorandum Decision, p. 3).2 The State initially argued that based on this 
language, unless there is an express written agreement between the State and either the ACIID or 
the city of Meridian agreeing to limit access to Ten Mile road. then the value of the Parcel must 
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include any actions by the ACHD and Meridian that limited access' Defendants, on the other 
hand, argue that there is no express agreement required in order for the doctrine of project 
influence to apply. 
The case the Court relied on in its October 2, 2009, Memorandum Decision is People v. 
Southern Pacific Trans. Co., 109 Cal.Rptr 525 (Cal. Ct. App. 1973). The precise language used 
by that court is as follows: "there is an express concession by the parties that the city's action 
. . 
was not taken in concert or by agreement with the state." ld. at 528. The Court does not find 
that one sentence in its October 2,2009, Memorandum Decision is dispositive of the Defendants' 
summary judgment motion." This is because, as discussed below, regardless of whether the 
Court requires an express agreement, or the more relaxed standard of finding that the 
governmental entities were acting in concert or cooperation as urged by the Defendants, the 
Defendants have not met their burden of demonstrating the lack of a material issue of fact on the 
issue. 
Initially, the Court points out that the Defendants misstate the determinative issue in the 
conclusion to their Memorandum in Support, at page 13, when they state "[tjhe Defendants' 
request, in accordance with Southern Pacific, that the conduct of ITO, the City of Meridian, and 
ACRO clearly indicate that they were working in concert in the planning and development of the 
Ten Mile Interchange Project." The issue is not whether these agencies or entities worked 
together in planning the Project. There is no dispute that the city of Meridian, Idaho 
Transportation Department (lTD) and ACHD have met and discussed the overall Project and 
various aspects of the Project. The issue is whether the agencies or entities at a minimum acted 
in concert or cooperation to deny SHV access to Ten Mile road prior to the condemnation. The 
Court will not engage in an extensive analysis of the cases cited by both parties in support of 
their arguments as to which standard the Court should apply because the State has raised a 
material issue of fact as to whether the State, acting through the lTD, had any type of agreement 
with, or acted in concert or cooperation with, either the city of Meridian or the AClll) to limit 
access to Ten Mile road from the Parcel. 
Defendants have provided, as Exhibit 21 to the Affidavit of E. Don Copple in Support of 
Defendants' Motion for Partial Summary Judgment Re: Intergovernmental Cooperation (Copple 
3 At oral argument on the motion the State conceded that there did not actually have to be an express written 
agreement. 
..The Court notes that the sentence quoted by the Defendants is arguably dicta because it follows footnote Iwo in the 
Memorandum Decision and Order in which the Court states that it is only explaining the doctrine of project 
influence to clear up confusion between the parties. 
6 
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Affd), a series of ernails between Timothy Morgan, Project Manager for the ACHD, and Vance 
Henry, Office Manager for HW Lochner.' where Morgan states "Ten Mile is currently classified 
as a Minor Arterial, but with the addition of the interchange should change to a Principal Arterial 
near the interchange." (Copple Aff''d, Exh. 21). It is the Court's understanding that once Ten 
Mile road was designated a principal arterial that direct access to the road would not be granted. 
Defendants also cite to Exhibits 17 and 18 of the Copple Affidavit. However, while these 
exhibits may demonstrate that the State, ACHD, and city of Meridian were all cooperating and 
meeting regarding the Project, they provide no evidence that there was any cooperation or 
agreement regarding the denial of access to Ten Mile road from the Parcel. Defendants then 
make the blanket statement that "[e]very exhibit shows that lTD was intimately involved in the 
access decision on Ten Mile Road ...." Defendants do not, however, point to any specific 
exhibit in the voluminous affidavit that supports their argument 
The State has provided multiple affidavits which raise a material issue of fact on the issue 
of intergovernmental cooperation. Anna Canning, Planning Director for the city of Meridian, 
states that any access restriction to Ten Mile road in the city's Area Plan 
was developed by the city of Meridian, and was not the result of any agreement, 
express or implied, with ITD. ITO did not pressure the city of Meridian to make 
such a prohibition part of its Specific Area Plan, and lTD did not act in concert 
with Meridian in any way to make the prohibition against direct property access 
part of the Specific Area Plan. 
Affidavit of Anna Canning, , 3. Vance Henry, whose company was hired by the lTD to develop 
engineering designs, states that his company never put pressure on the city of Meridian to 
prohibit direct access to Ten Mile road and that to his knowledge no one from lTD asked or put 
pressure on the city of Meridian to prohibit access to Ten Mile Road. Affidavit of Vance Henry, 
9i 5. Henry also states that the city's Area Plan was not part of the design or construction of the 
Project and that the Project could have been completed without the Area Plan. [d. at , 7. 
Finally, Sue Sullivan, ITO employee and former Project Manager for lTD on the Project, states 
that "[a]t no time while I was [Project Manager] did lTD pressure the city of Meridian or the Ada 
County Highway District (ACRO) to change their policies to limit direct access to Ten Mile 
Road from adjacent properties, to specifically include property owned by SJJV, LLC." Affidavit 
of Sue Sullivan" 3. 
S HW Lochner is an engineering firm hired by the ITD to develop designs for the Project. 
7 
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Contrary to the Defendants' statement in their Reply Brief that it is not disputed that lTD 
worked with ACHD and the city of Meridian and determined that no access to Ten Mile would 
be allowed after the taking", the State has submitted affidavits that raise a material issue of fact 
as to that very issue. Even if the Court applies the lower standard urged by the Defendants of 
only requiring that the lTD acted in concert or cooperation with either the city of Meridian or 
ACHD,7 the affidavits submitted by the State have raised a material issue of fact. 
The Defendants' Motion for Partial Summary Judgment Re: Intergovernmental 
Cooperation is denied. 
Counsel for SHV, Heather Cunningham, stated at oral argument on this issue that she 
filed this summary judgment motion in order to determine what proof she needed to put on at the 
Bench Trial regarding pre-take access. The Court will briefly summarize what proof will be 
necessary based on its ruling on this issue in an attempt to clarify an issue for the benefit of the 
parties. The Court will expect that SHV put on evidence of whether it could have been granted 
direct access, commercial or otherwise, to Ten Mile road from the Parcel before the 
condemnation, taking into consideration the city of Meridian's Area Plan and the classification 
of Ten Mile road as a major arterial. SJJV will be allowed to attempt to show that even if the 
Area Plan and the road designation would have prohibited direct access that they could have 
been granted an exception based on past conduct of the entities, or however else: SJJV chooses to 
put on its case. 
Defendants' Motion for Partial Summary Judgment Re: Circuity 
The Court initially notes that Defendants' Motion for Partial Summary Judgment Re: 
Circuity does not appear to be one that is proper for summary judgment. Undler Idaho Rule of 
Civil Procedure 56(c) "judgment sought shall be rendered forthwith if the pleadings, depositions, 
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as 
to any material fact and that the moving party is entitled to judgment as a matter of law." Here, 
the Defendants are not arguing that there is no disputed issue of fact or that they are entitled to 
judgment as a matter of law on a particular issue' However, because Ms. Cunningham stated 
6 The determinative lime for Ihis issue is before the take, not after the take as stated by the Defendants. 
7 The Court is not stating that this is the applicable standard and will not entertain briefing or arguments by the 
rarties in subsequent motions or at trial that the court held that the lower standard applies. 
Defendants attempt 10 argue that their motion "deals with issues of fact" bysummarizing the Court's holdings in 
two previous motions before the Court. Reply Memorandum in Support of Defendants' Motion for Pnrtial Summary 
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that it is important to clarify this issue so that SJJV will know what evidence it needs to present 
at the Bench Trial, the Court will briefly address the issue. 
The Defendants request the Court to rule that the following statement of law is the correct 
measure of damages For the direct condemnation of Defendants' access in this case: 
Where a part of the owner's contiguous land is taken in a condemnation 
proceeding, all inconveniences resulting to the owner's remaining land, including 
an easement or access to a road or right of way formerly enjoyed, which decrease 
the value of the land retained by the owner, are elements of severance damage for 
which compensation should be paid 
Memorandum in Support of Defendants' Motion For Partial Summary Judgment Re: Circuity of 
Travel, p. 23 (citing State ex rei. Rich Fonburg, 80 Idaho 269, 278, 328 P.2d 60, 64 (1958)). 
This specific issue was not before the Court when it decided its October 2, 2009, 
Memorandum Decision and Order Regarding Issues to be Decided at Bench Trial. To the extent 
any statement made by the court was inconsistent with the statement of law in Fonburg, it is to 
be disregarded by the parties. Fonburg is controlling Idaho precedent and will' be followed by 
the Court. The Court's understands that as applied to this case" under Fonburg the jury will be 
allowed to take into consideration the access road provided to the Parcel by the State and 
determine if this access road decreased the value of the property from the pre-take condition in 
determining damages. 
The Court finds that the statement from Fonburg quoted above is the correct statement of 
the law and wi1l be applied in this case. 
CONCLUSION 
Based on the above-discussion, Defendants' Motion for Partial Summary Judgment Re: 
Intergovernmental Cooperation is denied. Defendants' Motion for Partial Summary Judgment 
Re: Circuity is granted to the extent discussed above. 
The court is hopeful that it has not created confusion that will prompt more motion 
hearings. 
IT IS SO ORDERED
 
Dated thi~lh day of August, 2010
 
!kfnL~ 




  t 
   :!a
 r    C~1s
    
    
 , 
    l :irc i  
 .   . 
 
    t 
   
  
   
 l s.t  
    











I certify that a true and correct copy hereof was this date mailed to each of the following: 
Chris Kronberg 
Deputy Attorney General 
Idaho Transportation Department 
3311 West State Street 
P.o. Box 7129 






Washington Mutual Capitol Plaza, Suite 600 





Signed:.Ja.u1 ~ ~~ 
..JaRine KC1'lSSR, 
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SJN, LLC, Samuel S. Jorgenson, Cherilyn Jorgenson, Joseph Verska and Desiree Verska
 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTIUCT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO )
 
TRANSPORTATION DEPARTMENT, ) Case No. CV OC 0902734
 
) 
Plaintiff, ) ORDER GRANTING D:lgFENDANTS'
 
) MOTION FOR PARTIAL SUMMARY
 
vs. ) JUDGMENT RE: ACCI:SS EASEMENT
 
) AND GRANTING IN PART 
SJN, LLC; SAMUEL S. JORGENSON and) PLAINTIFF'S MOTION TO STRIKE 
CHERILYN JORGENSON, husband and ) 
Wife; and JOSEPH M. VERSKA and ) 




SJN, LLC; SAMUEL S. JORGENSON and) 
CHERlLYN JORGENSON, husband and ) 
Wife; and JOSEPH M. VERSKA and ) 
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TRANSPORTATION DEPARTMENT. ) 
) 
ORDERGRANTING DEFENDANTS' MOTION FOR PARTIAL SUMMARY JUDGMENT 
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Counterdefendant. ) 
) 
Defendants' Motion for Partial Summary Judgment Re: Access Easement and Plaintiff's 
Motion to Strike Affidavit ofMark Butler having come regularly before the Court on Wednesday, 
April 14, 20 I0, Plaintiff appearing by and through its attorney of record, Chris Kronberg, Deputy 
Attorney General, and Defendants appearing by and through their attorneys of record, E Don 
Copple and Heather A. Cunningham, of the finn Davison, Copple, Copple & Copple, and the 
Court having considered the records, files, affidavits, pleadings herein, and heard argument from 
the parties, and announced its decision in open court and good cause appearing therefor; 
IT IS HEREBY ORDERED THAT: 
Defendants' Motion For Partial Summary Judgment Re: Access Easement is granted, to 
include the following specific issues: 
1) That the fifty (50) foot access approach in the condemnation Judgment granted by 
the U.S. District Court Declaration ofTaking in 1963 for Parcel 23 constitutes an access easement; 
2) That access easement is an easement appurtenant to Defendants' property on Ten 
Mile Road; and 
3) That Plaintiff has condemned the access easement as a part of its Ten Mile Road 
Project. 
IT IS HEREBY FURTHER ORDERED THAT: 
Plaintiffs Motion to Strike the Affidavit ofMark Butler is hereby granted, except as to that part of 
Mr. Butler's Affidavit that sets forth the language of the Judgment on Declaration of Taking. 
Dated this'::> (, day of April, 2010. 
M WtJMfi/Jk'I)
The Honorable Darla Williamson 
District Judge 
ORDER GRANTTNG DEFENDANTS' MOrrON FOR PARTIAL SUMMARY JUDGMENT 
RE: ACCESS EASEMENT AND GRANTING TN PART PLAINTIFF'S MOTION TO STRIKE - 2 
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.. 7/04-19-10;04: 14PM; 
APPROVED AS TO FORM: 
DATED this jJ. day of April, 2010. 
E Don Copple, of the finn 
Attorneys for Defendants 
DATED this l q~y ofApril, 2010. 
~~~---' 
Chris Kronberg, Deputy Attorney General 
Attorneys for Plaintiff 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on th~'1 day of April, 2010, a true and correct copy of the 
foregoing was served upon the followingt;ythe method indicated below: 
- ..- , .-.. --.,-.... -.------ Chi-isKronberg"-' --...--------- --_.-- ----·..··---------..··-=X-Ti:s:-MAIC-- --.- -.....-----­
Deputy Attorney General Hand Delivery 
Idaho Transportation Department Facsimile Transmission 





EDon Copple U.S. MAIL 
Davison, Copple, Copple & Cople Hand Delivery 
P.O. Box 1583 Facsimile Transmission 
Boise, ill 83701-1583 Overnight Mail 
erk of t e ourt~
ORDERGRANTING DEFENDANTS' MOTION FORPARTIAL SUMMARY JUDGMENT 
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Fredric V. Shoemaker, ISB No. 1687 
Thomas 1. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and- Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
NO._ 
AM_-=--':':,",I~:;;::,M-.4-n--7--<-_~-)­
SEP 0 320;n 
.~: R"l'!l19 N/WAI1AO Pl. I. 
Sy f1. ~MI~E~ -. ( 
IJf,p.un;­
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
MEMORANDUM IN SUPPORT 
OF HEFENDANT HI BOISE, 
LLC'S MOTION TO 
RECONSIDER RE,: CIRCUITY 
COMES NOW Defendant HI Boise, LLC ("HI Boise"), by and through its counsel of 
record, Greener Burke Shoemaker P.A., pursuant to Idaho Rule of Civil Procedure II(a)(2)(B), 
and respectfully submits this memorandum in support of its motion asking this Court to 
reconsider the portion of its ruling in the July 23, 2010 Order Granting in Part and Denying in 
Part Plaintiffs Motion for Partial Summary Judgment ("Order") that granted Plaintiff Idaho 
Transportation Department's ("ITO") motion for summary judgment with respect to damages 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR 
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resulting from limitation of access from Vista Avenue associated with the condemnation and 
physical appropriation of HI Boise's property and property rights. 
I. FACTUAL AND PROCEDURAL BACKGROUND 
The factual background of this case has been extensively briefed previously in this case, 
and therefore HI Boise will refer and incorporate herein the recitation of facts included in its 
Opposition to lTD's Motion(s) for Summary Judgment. 
Following the hearing on lTD's motion for partial summary judgment on the issue of HI 
Boise's claimed loss of access to its property, on July 23, 2010, this Court entered its Order 
denying lTD's motion with respect to the possible movement of a fixed access point and the 
safety and accessibility of the remaining access point onto Vista Avenue from HI Boise's 
property. (Order, pp. 5-6.) However, the Court granted summary judgment to lTD on the 
remaining question, denying HI Boise the opportunity to present to the jury evidence of damages 
related to "limitation of access from Vista Avenue due to alleged changes in traffic flow... ". 
(Order, pp. 7-8.) Important to the present motion is recognizing that the Court declined to rule 
on whether HI Boise was actually losing an access right established by permit or government 
action, but nevertheless eliminated its ability to claim damages associated therewith even if it is 
able to prove a loss of that access right at the trial of this matter. 
Because a property owner is entitled to all severance damages associated with a physical 
appropriation of property, including all inconveniences and limitations of access, HI Boise brings 
the present motion to ask the Court to reconsider its deprivation of HI Boise's right to claim 
damages associated with the potential condemnation of an access right that it intends to prove 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR 


















   
 
was established by a governmental action fixing the location of the Vista Avenue access point to 
the HI Boise property. 
II. LEGAL STANDARD 
Idaho Rule of Civil Procedure II(a)(2)(B) allows for the filing of a Motion for 
Reconsideration "of any interlocutory orders of the trial court ... at any time before the entry of 
final judgment but not later than fourteen (14) days after entry of the final judgment." I.R.C.P. 
II(a)(2)(B). As no judgment has been entered in this matter pursuant to Rule 54, LR.C.P., this 
motion is timely. 
I.R.C.P. 11(a)(2)(B) - Reconsideration 
A motion for reconsideration presents the moving party with an opportunity to correct 
manifest errors of law or fact in a decision reached by the trial court. Waltman v. International 
Paper Co., 875 F.2d 468,473 (5th Cir. 1989); Cf First Sec. Bank ofIdaho v. Webster, 119 Idaho 
262,266,805 P.2d 468,472 (1991); see also First Sec. Bank v. Neibaur, 98 Idaho 598, 603, 570 
P.2d 276, 281 (1977). The decision of a court to grant or deny a request for reconsideration lies 
in the sound discretion of the trial court. Carnell v. Barker Mgmt., Inc., 137 Idaho 322, 329,48 
P.3d 651, 658 (2002). Whether the court acts within its discretion is determined by three factors: 
(1) whether the court correctly perceived the issue as one of discretion; (2) whether the court 
acted consistent within the applicable law and legal standards; and (3) whether the decision was 
reached by an exercise of reason. Sun Valley Shopping Ctr. v. Idaho Power, Inc., 119 Idaho 87, 
94, 803 P.2d 993, 1000 (1991). 
On a motion for reconsideration, a party may, but is not required to, present new evidence 
in support of its position. Johnson v. Lambros, 143 Idaho 468,471-473 (Ct. App. 2006). "When 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR 
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considering a motion of this type, the trial court should take into account any new facts presented 
by the moving party that bear on the correctness of the interlocutory order." Coeur D'Alene 
Mining Co. v. First Nat 'I Bank, 118 Idaho 812, 823, 800 P.2d 1026, 1037 (1990). The party 
moving for reconsideration carries the burden to direct the court's attention to new facts relevant 
to the decision to which the request for reconsideration applies. Id. 
A rehearing or reconsideration in the trial court usually involves 
new or additional facts, and a more comprehensive presentation of 
both law andfact. Indeed, the chief virtue of a reconsideration is to 
obtain a full and complete presentation of all available facts, so 
that the truth may be ascertained, and justice done, as nearly as 
may be. 
Id. (citingJl Case Co. v. McDonald, 76 Idaho 223,280 P.2d 1070 (1955)) (emphasis added). 
III. ARGUMENT 
A.	 Idaho Law Permits Recovery Of All Damages Arising From Condemnation Of 
Access Rights To Private Property. 
Applicable Idaho law maintains that: 
Where	 a part of the owner's contiguous land is taken in a 
condemnation proceeding, all inconveniences resulting to the 
owner's remaining land, including an easement or access to a road 
or right of way formerly enjoyed, which decrease the value of the 
land retained by the owner, are elements ofseverance damage for 
which compensation should be paid. 
State ex rei. Rich v. Fonburg, 80 Idaho 269, 278, 328 P.2d 60, 64 (1958) (emphasis added). 
Accordingly, there is a rather generous standard as to what a jury may hear a.nd consider when a 
property owner's land or rights have been physically appropriated by the condemning authority. 
Id. 
Contrary to the standard outlined by Fonburg, this Court has determined that HI Boise 
must show a "substantial limitation" of access to its property in order to assert a compensable 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR 



























claim for damages. (Order, p. 7.) HI Boise herein asserts that the "substantial limitation" test is 
inapplicable to HI Boise's claim for damages, as that test applies only to instances of regulatory 
takings (curb cuts, medians), and not to instances involving an actual physical invasion of an 
access right owned by the condernnee. In State ex reI. Rich v. Dunclick, Inc., 77 Idaho 45, 286 
P.2d 1112 (1955), the Idaho Supreme Court held that in a physical condemnation case, the loss 
of convenient access is a factor to be taken into consideration by the jury: "Convenience of 
access to a highway, formerly enjoyed by appellant, could be considered by the jury with the 
other testimony in fixing the amount of damages sustained." 77 Idaho at 53. Further, "[i]t is the 
province of the jury to evaluate the pertinent testimony of all the witnesses and fix the value of 
the land taken and the damage to the remainder because of its severance from the whole." Id. 
In applying the "substantial limitation" test to this instance of a physical appropriation of 
HI Boise's property, the Court has impermissibly conflated the precedents for a physical taking 
and a regulatory taking: 
Under the United States Constitution, the United States Supreme 
Court has articulated the longstanding distinction between 
physical and regulatory takings. Recently, the Court has re­
emphasized it is inappropriate to treat precedent from one as 
controlling on the other. 
Covington v. Jefferson County, 137 Idaho 777, 781, 53 P.3d 828, 832 (2002) (citing Tahoe-
Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 122 S.Ct. 1465 (2002)) (emphasis 
added). HI Boise now seeks reconsideration in order to more appropriately afford it the 
opportunity to claim damages in connection with a possible ruling by this Court at the bench trial 
of this matter that a physical appropriation of its access rights has occurred. 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR 
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In Fonburg, the Idaho Supreme Court determined that it was error to not instruct the jury 
as to the availability of severance damages caused by destroyed or curtailed access to a particular 
road where an access right previously existed, and the resulting inconvenience the property 
owner sustained by a more circuitous route of access. 80 Idaho at 278-79. Contrastingly, the 
case contained no discussion of any "substantial limitation" test or anything similar. Id. From 
the case law, then, it is clear that in a direct physical condemnation case, all factors reducing the 
value of the remaining property after the take are or can be calculated into the ultimate award of 
just compensation by the jury. 
B.	 As This Court Has Not Yet Ruled On Whether HI Boise Has Had An Access Right 
Taken From It As Part Of lTD's Project, It Is Premature To Restrict HI Boise's 
Ability To Present Evidence Of Damages Related Thereto. 
In light of the foregoing dichotomy in Idaho law between damages available in physical 
condemnation cases versus regulatory takings cases, there is a discrepancy in this Court's Order 
that must be addressed prior to the trial of this action. Under Fonburg, there is a logical 
requirement that a determination as to whether a physical taking has occurred must precede any 
disposition as to the availability and extent of damages for access associated with tha.t taking. 
In the present case, this Court reasoned that "if the access granted by the reservations of 
rights had acquired a specific location through permitting or by having been constructed by a 
government agency, the small movement of the driveway could constitute a taking." (Order, p. 
5.) The Court went on to present the logical order of that argument, being that since "the issue of 
whether a specific location has been fixed remains," it was impossible to determine whether a 
taking of that fixed, specific access right had been taken. (Id.) This, HI Boise believes, is an 
appropriate approach to determine the issue of when the condemnee presents evidence that the 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR 












   
 
   






access it contends was taken was permitted by the condemnor, either expressly or by the 
government's conduct. 
Thereafter, however, the Court deviated from that logical analysis, in reliance on cases 
dealing with regulatory takings, and determined that HI Boise could not obtain damages related 
to any taken or limited access rights, whatsoever, whether regulatory or physical in nature. 
(Order, p. 7-8 (citing Johnston v. Boise City, 87 Idaho 44,390 P.2d 291 (1964); Brown v. City of 
Twin Falls, 124 Idaho 39, 855 P.2d 876 (1993); Merritt v. State, 113 Idaho 142, 742 P.2d 397 
(1987); James v. State, 88 Idaho 172, 397 P.2d 766 (1964)).) The cases on which this Court 
relied, however, each concerned a question only of damages available in the context of a 
regulatory taking, and did not address whether lost or limited access was a compensable element 
in the case of a physical taking. See Johnston, 87 Idaho 44 (elimination of curb cuts on property 
adjacent to a property owner's land); Brown, 124 Idaho 39 (installation ofmedian(s) on existing 
public rights-of-way); Merritt, 113 Idaho 142 (elimination of curb cuts and construction of fence 
on property adjacent to property owner's land); James, 88 Idaho 172 (construction of new 
highway unaffecting property owner's access to old highway). Since there is still a question 
outstanding as to whether HI Boise has physically lost its access right/easement via Vista 
Avenue, it is premature under Fonburg to obliterate a category of damages associated therewith. 
In making this argument, HI Boise acknowledges that Bastian involved a case of physical 
taking where damages associated with Circuity of travel were held to be noncompensable. State 
ex rei Moore v. Bastian, 97 Idaho 444, 546 P.2d 399 (1976). The distinction between the 
Bastian case and the case at bar must be viewed in light of the arguments presented to the 
respective courts. The rule of law pronounced in Bastian dealt solely with whether the property 
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owners were entitled to damages from lost access attributable to the access control devices 
(roadway medians) to be installed on the roadway abutting their property: 
In addition to defendants' claims for compensation for the property 
actually taken and the damages accruing to the remainder, 
however, they also sought damages for the depreciation in the 
value ofthe remainder land by reason ofexpected traffic diversion 
from controls with the State proposed to place on both Addison 
and Washington in concert with the widening process. 
Bastian, 97 Idaho at 446 (emphasis added). HI Boise contends that the ruling from Bastian cited 
by this Court in its Order dealt only with the regulatory takings aspect of the road widening 
project at issue, and had no impact on the property owner's ability to assert all damages resulting 
from the physical taking, as established in Fonburg and Covington: 
The taking of defendants' property through the process of eminent 
domain and the consequent damage to the remaining property had 
no necessary relationship to the median construction. The 
placement of the medians and any consequent injury such might 
cause are the results of an exercise of the State's police power 
rather than a taking under its power of eminent domain. 
97 Idaho at 447. Thus, while this Court is correct that Bastian "involved a physical taking" 
(Order, p. 8), that physical taking was not the issue to which the Bastian court directed its 
holding regarding the compensability of circuitous or inconvenient travel; rather, the Bastian 
decision dealt only with the property owners argument on the regulatory aspect of the road 
project. As the Idaho Supreme Court sought to clarify in Covington, supra, 137 Idaho at 781 
("[I]t is inappropriate to treat precedent from one as controlling on the other."). 
Accordingly, with the present motion, HI Boise asks this Court to reconsider its ruling 
with respect to its ability to assert and prove damages at the jury trial stage of this action if this 
Court finds that a physical access right has indeed been taken. There is no logical basis for 
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restricting the available damages in a direct physical condemnation action before the threshold 
determination of whether any access right has been condemned. 
C.	 This Court's Holding Is Inconsistent With Other Cases In The Same Judicial 
District. 
In its original opposition to lTD's motion for summary judgment that forms the 
background for this present motion, HI Boise directed the Court's attention to a decision issued 
on December 17, 2009 by the Honorable Deborah A. Bail in Ada County Case No. CV OC 
08185194, State of Idaho, Idaho Transportation Department v. Bradley B., LLC. In the interest 
of brevity, HI Boise will not fully restate that argument herein, but instead merely incorporates it 
herein by reference. HI Boise further notes that lTD has since that time responded to discovery 
with an admission that the access point at issue in Bradley B. was not, in fact. established by any 
known permit. This admission, included in lTD's discovery response attached as Exhibit A to 
the Affidavit of Counsel filed herewith (Affidavit of Counsel in Support of Defendant HI Boise 
LLC's Motion to Reconsider re: Circuity ("Affidavit of Counsel") ~3 at p. 5, Response to 
Request for Production No. 21), is in direct contradiction to the assertion made by lTD to this 
Court in its Reply Brief on its motion for partial summary judgment, that "the property owner [in 
Bradley B.] had obtained a permit for the access, and thus had perfected its access right" 
(Plaintiff lTD's Reply Brief in Support of Motion for Partial Summary Judgment, p. 7 (emphasis 
added).) 
As this Court appears to have relied on this assertion to distinguish the Bradley B. case 
from the case at bar, HI Boise believes it is an important point to clarify for the Court at this 
point (Order, p. 4 ("Judge Bail found that because the easement provided a general location of 
the access and because the property owner had 'received permission' from the State to locate that 
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access at a specific location by obtaining a permit, the location of the access was fixed and 
therefore moving the access was a taking.") By this admission, lTD necessarily must now admit 
that the issuance of a permit is not a distinguishing factor between Bradley B. and the present 
case, and on that basis HI Boise requests that this Court reconsider its finding that the Bradley B. 
case is distinguishable. 
a. HI Boise can satisfy the Court's alternative requirements regarding a fixed 
location. In its Order, the Court noted that because lTD's allegations regarding an alleged 
failure to perfect its access location was only made in its reply briefing if the result that HI Boise 
had not had the opportunity to rebut the assertion, the Court was obliged to give HI Boise the 
opportunity to provide either" ... evidence of permit applications, evidence that the driveway had 
been in the same location since the date of the reservations, or evidence that lTD or ACHD 
constructed the driveway." (Order, p. 5). In point of fact, the Supplemental Affidavit of Jason 
Brinkman, filed by lTD in support of its motion for partial summary judgment, the access to 
Vista Avenue that has been enjoyed by HI Boise at the time this Project took it was set pursuant 
to a previous roadway project performed by lTD and therefore fixed by governmental action. 
(Supplemental Affidavit of Jason Brinkman in Support of Plaintiff lTD's Motion for Partial 
Summary Judgment ("Brinkman Affidavit"), '40.) According to Mr. Brinkman's Affidavit, 
there were two reconstructions on Vista Avenue adjacent to Holiday Inn after the construction of 
the Vista Interchange in 1967, and the two deeds executed in 1966 - a "major project" in 1972 in 
which lTD moved the Vista Avenue driveway (Brinkman Affidavit, '40), and in 1997 when the 
ACHD conducted another "major project" on this section of Vista Avenue (Brinkman Affidavit, 
'42). If the driveway that existed immediately prior to the subject Project was reconstructed by 
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lTD in 1972 or by the ACHD in 1997, according to the lTD based upon Mr. Brinkman's review 
of lTD's records and ACHD's construction project (Brinkman Affidavit, ~37), this satisfies the 
Court's requirement that HI Boise submit "evidence that lTD or ACHD constructed the [pre-
Project] driveway." (Order, p. 5). 
In addition to the Bradley B. case, however, and since the date of this Court's issuance of 
its opinion on partial summary judgment, the Honorable Darla Williamson has issued an opinion 
in lTD v. SJJv, LLC, et al., Ada County Case No. CV OC 0902734, which is consistent with HI 
Boise's position on the applicability of Fonburg in cases involving direct physical 
condemnation, and thereby consistent with the Bradley B. standard for an allowance of all related 
severance damages in the case of a direct physical taking of a reserved access right. (See 
Memorandum Decision and Order Regarding Defendants' Motions for Partial Summary 
Judgment RE: Intergovernmental Cooperation and Circuity, issued in Ada County Case No. CV 
OC 0902734 on August 20, 2010, attached as Exhibit B to the Affidavit of Counsel filed 
herewith, at p. 9.) Citing with approval the Fonburg court, Judge Williamson declares that 
"Fonburg is controlling Idaho precedent and will be followed by the Court." (Id.) Judge 
Williamson further explained, "The Court's [sic] understands that as applied to this case, under 
Fonburg the jury will be allowed to take into consideration the access road provided to the Parcel 
by the State and determine if this access road decreased the value of the property from the pre-
take condition in determining damages." (ld.) 
The decision from Judge Williamson followed an earlier decision in that case wherein it 
was determined 1) that the defendant held an access easement pursuant to a 1963 Declaration, 2) 
that such easement was appurtenant to the defendant's property, and 3) that lTD had condemned 
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that access easement pursuant to its interchange project at the intersection of Ten Mile Road and 
1-84. (See Order Granting Defendants' Motion for Partial Summary Judgment Re: Access 
Easement and Granting in Part Plaintiffs Motion to Strike, issued in Ada County Case No. CV 
OC 0902734 on April 26, 2010, attached as Exhibit C to the Affidavit of Counsel filed herewith, 
at p. 2.) Thus, Judge Williamson followed the same logical analysis emphasized in the foregoing 
sections of this memorandum: it must necessarily first be determined whether there has been a 
physical appropriation of an access right before any determination of the availability of damages 
associated therewith can be established. In light of the recent decisions by Judges Bail and 
Williamson, then, this Court's decision on the compensability of lost or limited access in the 
context of a direct physical taking is the minority position and is ripe for reconsideration. 
Should this Court decide to uphold its previous decision, despite the rulings from Judges 
Bail and Williamson, HI Boise respectfully requests, in the alternative, the issuance of a 
Certificate of Final Judgment, pursuant to I.R.C.P. 54(b), on HI Boise's claim for damages 
incidental to the taking of its fixed access rights to Vista Avenue. With such a certificate, HI 
Boise will be able to have the discrepancy between the decisions of this Judicial District resolved 
prior to a costly trial of the matter that, if HI Boise is successful in its appeal, would require a 
second jury trial in accordance with the appellate decision on the claim for damages under the 
Fonburg standard. 
D.	 Even Under The Standard For Regulatory Takings, HI Boise Can Present Enough 
Evidence To Demonstrate Substantial Interference With Its Access To Withstand 
Summary Judgment And Warrant Reversal Of The Prior Ruling. 
Should this Court disagree with the above-identified dichotomy in Idaho law between 
damages available in the context of a regulatory taking, which do not include damages for 
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Circuity or mere inconvenience of access, and damages available in the context of a direct 
physical taking, which include all damages reasonably attributable to the taken property, HI 
Boise maintains that this Court's prior decision ought to be reversed based on the additional 
evidence, presented herewith, that HI Boise's access to the public roadways surrounding its 
property has been substantially and unreasonably limited to the extent that a taking has occurred. 
Primarily, HI Boise directs this Court's attention to the Affidavit of Patrick Dobie, P.E., filed 
herewith, which identifies and describes a series of tests recently performed on the remaining 
accesses to the HI Boise property which demonstrate that the remaining access to the property is 
unreasonable due to the inadequacy of those entrances for emergency and commercial vehicular 
access. (See generally Affidavit of Patrick Dobie, P.E. in Support of Defendant HI Boise, LLC's 
Motion for Reconsideration Re: Circuity ("Dobie Affidavit"), tiled herewith.) 
Importantly, Mr. Dobie presents evidence that the access to the HI Boise property from 
Vista Avenue, as now reconstructed by lTD, cannot accommodate a fire engine in the traffic 
conditions predicted by lTD. (Dobie Affidavit, ~~11-12.) Under those conditions, the Vista 
Avenue access becomes unusable by the majority of the vehicles that would be sent to the 
property in the event of a fire. (Dobie Affidavit, ~13.) Similarly, the remaining access off of 
Sunrise Rim Road is not compliant with relevant and applicable standards. (Dobie Affidavit, 
~~16, 17,20.) HI Boise's position is that it is illogical to assert that an access point is reasonable 
when it is either a) physically insufficient to accommodate emergency vehicles, as is the Vista 
Avenue access, or b) noncompliant with the relevant and applicable codes that govern access 
points for purposes of fire and emergency access, as is the Sunrise Rim Road access. 
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Accordingly, there is no sufficient access remaining on the HI Boise property and, ipso jacto, the 
access to the property has been substantially limited. 
IV. CONCLUSION 
The standard governi~g damages available to a property owner in the context of a direct 
physical taking is, under the law of this state and others, different than that governing instances 
of a mere regulatory taking. In this case, where a direct physical invasion of HI Boise's property 
rights has occurred, it is in error to use, as this Court did in granting summary judgment to lTD, 
the "substantial limitation" standard. Rather, HI Boise ought to be permitted to assert all 
reasonable damages arising out of the direct physical condemnation of its access rights, including 
inconvenience and Circuity of access, as set forth in Fonburg and the recent decisions of this 
Judicial District. Even were that not the case, however, HI Boise has now presented sufficient 
evidence to prove that its access has been substantially limited, as demonstrated by the 
insufficiency of the remaining access for emergency vehicles. 
For these and all other foregoing reasons, HI Boise respectfully requests and moves this 
Court to reconsider its prior decision on summary judgment, thereby permitting HI Boise to 
present evidence at the trial of this matter of all damages that are incidental to lTD's take of the 
access right and easement along Vista Avenue, as it existed until the Project, and if HI Boise is 
able to prove that such access right has been taken by lTD. 
DATED THIS 3rd day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
By ···2r'Y -:r;. ~I~~ 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, L LC 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF HEARING ON 
DEFENDANT HI BOISE, 
LLC'S MOTIONS .FOR 
RECONSIDERATION RE 
CIRCUITY AND IN LIM1[NE 
RE MOST INJURIOUS USE 
PLEASE TAKE NOTICE that Defendant HI Boise, LLC, a Delaware limited liability 
company, ("HI Boise"), by and through its undersigned counsel of record, Greener, Burke, 
Shoemaker P.A., will bring on for hearing their Motions for Reconsideration RE Circuity and In 
Limine RE Most Injurious Use on September 17, 2010, at the hour of 1:00 p.m., or as soon 
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thereafter as the matter may come on for hearing, before the Honorable Ronald 1. Wilper at the 
Ada County Courthouse, 200 West Front Street, Boise, Idaho. 
DATED THIS 3rd day of September, 2010. 
U KE SHOEMAKERP.A. 
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thereafter as the matter may come on for hearing, before the Honorable Ronald 1. Wilper at the 
Ada County Courthouse, 200 West Front Street, Boise, Idaho. 
DATED THIS i h day of September, 2010. 
By_------1<---_--+ _ 
Fredr V. S oemaker 
Thomas. oyd III 
Attorneys for Defendant HI Boise, LLC 
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Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
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Attorneys for Defendant HI Boise, LLC 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
AMENDED 
NOTICE OF HEAIUNG ON 
DEFENDANT HI BOISE, 
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CONDEMNATION, 
COUNTERCLAIM AND 
DEMAND FOR JURY TRIAL 
PLEASE TAKE NOTICE that Defendant HI Boise, LLC, a Delaware limited liability 
company, ("HI Boise"), by and through its undersigned counsel of record, Greener, Burke, 
Shoemaker P.A., will bring on for hearing their Motion to File a Second Amended Answer to 
Plaintiffs Amended Complaint for Condemnation, Counterclaim and Demand for Jury Trial on 
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September 17, 2010, at the hour of 3:00 p.m., or as soon thereafter as the matter may come on 
for hearing, before the Honorable Ronald J. Wilper at the Ada County Courthouse, 200 West 
Front Street, Boise, Idaho. 
DATED THIS i h day of September, 2010. 
I'PH-""",,"E SHOEMAKER P.A. 
By__-----'''r---i _ 
Fredric oemaker 
Thomas J."C yd III 
Attorneys for Defendant HI Boise, LLC 
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Case No. CV OC 0903179 
NOTICE OF SERVICE OJ;' PLAINTIFF'S 
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along with a copy of this Notice, on the date and in the manner indicated on the Certificate of 
Service below. 
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HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF'S ANSW'ER TO 
COUNTERCLAIM OF DEFENDANT 
HI BOISE, LLC 
Plaintiff, State ofIdaho, Idaho Transportation Board ("ITD") by and through their 
attorneys of record and pursuant to the Idaho Rules of Civil Procedure, submits its Answer to 
Counterclaim of Defendant HI Boise, LLC. 
ANSWER 
ITD denies each and every allegation, matter and thing alleged in the Counterclaim, 
unless hereinafter specifically admitted. 
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1. HI Boise's introductory paragraph (General Denial), Paragraphs 1 - 11 (Specific 
Admissions and Denials), Response to Prayer for Relief, Rule 11 Statement, and Demand for 
Jury Trial constitute HI Boise's answer and response to lTD's Amended Complaint and 
therefore, do not require a response by ITD. 
2. lTD denies the allegations contained in HI Boise's First Defense and Third 
Defense and denies that HI Boise is entitled to the relief requested. 
3. Paragraph 1 of the Counterclaim incorporates each and every allegation contained 
in the Amended Answer. HI Boise has represented to the Court that its Counterclaim is 
contained in Affirmative Defenses Two and Four through Nine. Therefore, ITD will respond to 
Affirmative Defenses Two and Four Through Nine as follows: 
a. In response to HI Boise's Second Defense, lTD admits that HI Boise is 
entitled to an award ofjust compensation as provided by the Idaho and U.S. Constitutions and 
the provisions of Idaho's eminent domain statutes, Idaho Code §§ 7-711, et seq., but denies the 
remaining allegations contained therein. lTD denies that HI Boise is entitled to the relief 
requested. 
b. In response to HI Boise's Fourth Defense, ITD admits that it has identified 
certain temporary construction easements as part of its condemnation action and that HI Boise 
is entitled to compensation for the use of the easements during the construction of the 
improvements for which the easements were used. lTD denies the remaining allegations 
contained in HI Boise's Fourth Defense. lTD denies that HI Boise is entitled to the relief 
requested. 
c. In response to HI Boise's Fifth Defense, lTD admits that it is reconstructing 
HI Boise's driveway from Vista Avenue, but denies the remaining allegations contained therein. 
lTD denies that HI Boise is entitled to the relief requested. 
PLAINTIFF'S ANSWER TO COUNTERCLAIM OF DEFENDANT HI ElOISE, LLC - 2 
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d. In response to HI Boise's Sixth Defense, the instruments referenced in 
HI Boise's Sixth Defense are written documents that speak for themselves and therefore, 
no response is required regarding these instruments. ITD further admits that Instrument 
Nos. 751203 and 751202 were recorded in Ada County. ITD denies the remaining allegations 
contained in HI Boise's Sixth Defense. ITD denies that HI Boise is entitled to the relief 
requested. 
e. In response to HI Boise's Seventh Defense, ITD admits that Vista Avenue 
will be widened as part of the 1-84Nista Interchange highway project, but denies the remaining 
allegations contained therein. lTD denies that HI Boise is entitled to the relief requested. 
f. In response to HI Boise's Eighth Defense, ITD admits that HI Boise has three 
signs on its property, but denies the remaining allegations contained therein. ITD denies that 
HI Boise is entitled to the relief requested. 
g. In response to HI Boise's Ninth Defense, ITD admits that a sound wall is 
being constructed in accordance with the design and construction plans and an agreement with 
HI Boise and that adjustments are being made to the west-bound off-ramp in accordance with the 
design and constructions plans for the Project, but denies the remaining allegations contained 
therein. lTD denies that HI Boise is entitled to the relief requested. 
4. In response to Paragraph 2 of the Counterclaim, ITD admits the allegations 
contained therein. 
5. In response to Paragraph 3 of the Counterclaim, ITD admits the: allegations 
contained therein. 
6. In response to Paragraph 4 of the Counterclaim, lTD denies the allegations 
therein. 
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7. In response to Paragraph 5 of the Counterclaim, lTD denies the allegations 
therein. 






HI Boise fails to state a claim upon which relief can be granted, and lTD is therefore 
entitled to judgment in their favor as a matter of law. 
Second Affirmative Defense 
As to all matters alleged in HI Boise's Counterclaim, the actions, determinations and 
decisions ofITD did not deprive HI Boise of any property rights beyond those asserted in lTD's 
Amended Complaint. By asserting this defense, lTD does not admit the existence of any liability 
or damages alleged or otherwise. 
Third Affirmative Defense 
HI Boise's claims for inverse condemnation are barred by the doctrines of estoppel, res 
judicata, collateral estoppel, law of the case. HI Boise is estopped from asserting claims 
dismissed pursuant to this Court's orders dated July 23, 2010 and September 2,2010. 
Fourth Affirmative Defense 
HI Boise's inverse condemnation counterclaim does not allege facts which rise to the 
level of a taking for which just compensation is required. HI Boise's inverse condemnation 
counterclaim does not allege a taking of a compensable property interest. 
Fifth Affirmative Defense 
The damages alleged by HI Boise in its claim for inverse condemnation are speculative 
and are therefore barred. 
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Sixth Affirmative Defense 
HI Boise has failed to plead with specificity their allegations against ITD, as required by 
Idaho Rules of Civil Procedure. 
Seventh Affirmative Defense 
HI Boise has suffered no adverse consequences as a result of the actions by lTD in this 
action. Instead, the HI Boise property will be improved as a result of the 1-84fVista Interchange 
Project. 
Eighth Affirmative Defense 
If HI Boise is entitled to any damages for its inverse condemnation claim, which it is not, 
ITD is entitled to a credit or set-off for the benefit and/or value provided to HI Boise by the 
construction of the 1-84fVista Interchange Project. 
Ninth Affirmative Defense 
HI Boise is precluded from recovering, in whole or in part on its claim for inverse 
condemnation, because HI Boise has failed to mitigate its damages, although by alleging this 
affirmative defense, lTD does not admit that HI Boise has a valid claim for inverse 
condemnation. 
Tenth Affirmative Defense 
HI Boise cannot recover for changes in traffic patterns or traffic flows that may be caused 
by the Project. Further HI Boise cannot recover for changes to traffic control devices, even if 
HI Boise alleges those changes violate applicable rules or regulations. 
Eleventh Affirmative Defense 
HI Boise cannot recover damages for alleged loss of visibility that may be caused by the 
Project. 
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PRAYER FOR RELIEF 
WHEREFORE, Plaintiff respectfully requests that this Court grant the following relief: 
A. That the Court dismiss HI Boise's counterclaims with prejudice and on the merits; 
B. That the Court order HI Boise to reimburse lTD for its reasonable attorneys' fees, 
costs and disbursements incurred in connection with this matter pursuant to Idaho Code §§ 7­
718, 12-121, Idaho Rule of Civil Procedure 54, and such other and additional provisions of the 
Idaho Code and the Idaho Rules of Civil Procedure as may be applicable; and 
C. That the Court grant lTD all other relief that it finds is just and fair in connection 
with this matter. 
DATED this 7th day of September, 2010.
 
HOLLAND & HART LLP
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950 W. Bannock Street, Suite 900 
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Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
SEP:O 9:Z01Q' 
J. DAVID NAVARRO, Clerk 
8y MTHY BIEHL 
DEPUTY 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUl\JTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF WITHDRAWAL OF 
DEFENDANT HI BOlSE, LLC'S 
MOTION TO FILE SECOND 
AMENDED COMPLAINT FOR 
CONDEMNATION, 
COUNTERCLAIM AND 
DEMAND FOR JURY TRIAL 
PLEASE TAKE NOTICE that Defendant HI Boise, LLC, a Delaware limited liability 
company, ("HI Boise"), by and through its undersigned counsel of record, Greener, Burke, 
Shoemaker P.A., hereby gives notice to all counsel and the Court of its voluntary withdrawal of 
Defendant HI Boise, LLC's Motion To File Second Amended Complaint For Condemnation, 
Counterclaim And Demand For Jury Trial previously filed with this Court on September 3, 2010. 
NOTICE OF WITHDRAWAL OF DEFENDANT HI BOISE, LLC'S MOTION TO FILE SECOND 
AMENDED COMPLAINT FOR CONDEMNATION, COUNTERCLAIM AND DEMAND FOR JURY 
TRIAL - 1 19106-001 (349433) 
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PLEASE ALSO TAKE NOTICE that, as a result of the withdrawal of said Motion, 
counsel requests that the hearing originally set to take place on September 17,2010 at 3:00 p.m., 
be vacated with respect to that motion only. All other motions previously scheduled to be heard 
on September 17,2010 at 3:00 p.m. will go forward as scheduled. 
DATED THIS 9th day of September, 2010. 
By ~ 
Fredr V. oemaker 
Thomas. oyd III 
Attorneys for Defendant HI Boise, LLC 
NOTICE OF WITHDRAWAL OF DEFENDANT HI BOISE, LLC'S MOTION TO FILE SECOND 
AMENDED COMPLAINT FOR CONDEMNATlON, COUNTERCLAIM AND DEMAND FOR JURY 
TRIAL - 2 19106·001 (349433) 
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copy of the foregoing was served upon the following: 
Mary V. York 
Theodore S. Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant} 
Mortgage Electronic Registration Systems, Inc.
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NOTICE OF WITHDRAWAL OF DEFENDANT HI BOISE, LLC'S MOTION TO FILE SECOND 
AMENDED COMPLAINT FOR CONDEMNATION, COUNTERCLAIM AND DEMAND FOR JURY 

















Fredric V. Shoemaker, ISB No. 1687 
Thomas 1. Lloyd III, ISB # 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903] 79 
DEFENDANT HI BOISE, LLC'S 
MOTION TO VACATE TRIAL 
AND PRETRIAL DEADLINl8:S 
Defendant HI Boise, LLC, a Delaware limited liability company, ("HI Boise"), by and 
through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., and pursuant to 
Idaho Rules of Civil Procedure 7(b)(3) and 16(b), hereby moves the Court for an order vacating 
the trial setting on the scope of the take currently scheduled for November 3 and 4, 2010 and the 
other Court ordered deadlines. 
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The basis for this request is that, during its ruling on the oral argument held on September 
2, 2010, this Court expressed a willingness and indeed enthusiasm to sign a Certificate of Final 
Judgment pursuant to Idaho Rule of Civil Procedure 54(b), such that the Court's ruling on the 
availability of damages under Idaho law for a loss of visibility might be appealed and resolved 
by the Idaho Supreme Court prior to trial. As HI Boise has determined that it will pursue an 
interlocutory appeal pursuant to I.R.C.P. 54(b) and the Idaho Appellate Rules, trial must be 
vacated as this Court will, at least temporarily, "lose all jurisdiction over the entire action." 
I.R.C.P. 54(d)(2). As such, and because it is neither practical nor foreseeable that the Idaho 
Supreme Court will have the opportunity to make a decision in this case prior to the currently-
scheduled trial date, it is necessary and appropriate in the interest of judicial economy to now 
vacate the current trial date pending the results of an appeal with the Idaho Supreme Court. 
This request is made in good faith and not in an effort to hinder or delay these 
proceedings, but rather in an effort to gain clarity as to the law of this state on an issue of 
seemingly first impression in Idaho. This motion is supported by a Memorandum in Support and 
the Affidavit of Counsel filed concurrently herewith and the record in this matter. 
Counsel for HI Boise certifies that the client knows and agrees to this request for a 
continuance. 
Given the statements made by this Court during the hearing on September 2, 2010, 
expressly denouncing the idea of having a trial if an appeal is certain, HI Boise does not believe 
that an oral argument on this Motion is necessary, and instead submits the proposed Order, 
attached hereto as Exhibit "A", for the court's consideration and execution. Should the Court 
nevertheless believe that a hearing on this Motion is necessary, HI Boise is simultaneously 
DEFENDANT HI BOISE, LLC'S MOTION TO VACATE TRIAL AND PRETRIAL DEADLINES - 2 
19106-001 (349407 DOC) 
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submitting a Motion for Order Shortening Time and a Notice of Hearing, prospectively setting 
this Motion for hearing on September 17,2010, along with a number of other motions before the 
Court on that day. 
DATED THIS 1f\.- day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
By-rL T !W-=­
Fredric V. Shoemaker 
Thomas 1. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
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P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for PlaintifflCounter-Delendant] 
Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail 
1818 Library Street, Suite 300 D Facsimile 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
ORDER GRANTING 
DEFENDANT HI BOISE, 
LLC'S MOTION TO VACATE 
TRIAL AND PRETRIAL 
DEADLINES 
Defendant HI Boise, LLC, by and through its undersigned counsel of record, Greener, 
Burke, Shoemaker P.A., having come before the Court on a Motion to Vacate Trial and Pretrial 
Deadlines, and good cause appearing therefor; 
IT IS ORDERED, AND THIS DOES ORDER, that Defendant HI Boise, LLC Motion to 
Vacate Trial and Pretrial Deadlines should be, and is hereby GRANTED. 
IT IS ORDERED that the Trial on the "Scope of the Take" currently scheduled to take 
place on November 3 and 4, 2010 is hereby VACATED until such time as the Idaho State 
Supreme Court has made a final determination and it can be rescheduled on this Court's 
calendar; 
ORDER GRANTING DEFENDANT HI BOISE, LLC'S MOTION TO VACATE TRIAJL AND 
PRETRIAL DEADLINES - 1 19106-001 
001710
  












IT IS FURTHER ORDERED that the Jury Trial on the "Just Compensation Due 
Defendants" currently scheduled to begin on March 3, 20 lOis hereby VACATED until such 
time as the Idaho State Supreme Court has made a final determination and it can be rescheduled 
on this Court's calendar; 
IT IS SO ORDERED. 
DATED this __ day of September, 201 O. 
By _ 
Honorable Ronald 1. Wilper 
District Judge 
ORDER GRANTING DEFENDANT HI BOISE, LLC'S MOTION TO VACATE TRIAJL AND 
PRETRIAL DEADLINES - 2 19106-001 
001711
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the __ day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
Mary V. York 
Theodore Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff] 
Fredric V. Shoemaker 
Thomas 1. Lloyd III 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
[Attorneysfor Defendant HI Boise, LLC} 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
[Defendant} 
~ U.S. Mail 
D Facsimile 
D Hand Delivery 
DE-mail 
~ U.S. Mail 
D Facsimile 
D Hand Delivery 
DE-mail 
~ U.S. Mail 
D Facsimile 
D Hand Delivery 
DE-mail 
Clerk of the Court 
ORDER GRANTING DEFENDANT HI BOISE, LLC'S MOTION TO VACATE TRIAL AND 















Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company, and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No. CV OC 0903179 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT HI BOISE 
LLC'S MOTION TO VACATE TRIAL 
AND SCHEDULING DEADLINES 
I, Fredric V. Shoemaker, being first duly sworn upon oath, depose and say: 
1. I am an attorney with the law firm of Greener Burke Shoemaker P.A., and am the 
principal attorney of record for Defendant HI Boise, LLC ("HI Boise"), in the above-entitled 
proceeding. 
(JRIGJNAL 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S MOTION TO 















   
   
2. I make this Affidavit based on my own personal knowledge and am competent to testify 
to the matters stated herein if called upon to do so. 
3. An oral argument held before this Court on September 2, 2010 on Plaintiff Idaho 
Transportation Department's Motion for Summary Judgment Dismissing Claims Based On Alleged 
Loss of Visibility and Increased Noise. 
4. During that hearing, the Court made certain findings of fact and conclusions of law 
regarding HI Boise's claim for damages associated with loss of visibility, granting summary 
judgment in Plaintiffs favor on that issue. 
5. The Court made additional comments to the effect that it would be willing to issue a Rule 
54(b) certificate of final judgment, and would "enthusiastically" urge the Idaho Supreme Court to 
consider the interlocutory appeal. 
6. A true and correct copy ofthe relevant portions of the transcript ofthat hearing including 
the Court's comments on this matter is attached hereto as Exhibit "A". 
7. HI Boise intends to pursue an interlocutory appeal in this matter. 
8. I am familiar with the general time frame for appeals in this state, and it is not reasonable 
to expect that the Supreme Court will be able to decide the intended appeal in a manner that will 
comport with the currently-scheduled trial dates in this matter. 
9. It is therefore necessary to vacate the trials in this matter, both on the scope ofthe taking 
and the damages owed to HI Boise, pending the results of the intended appeal. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S MOTION TO 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the __ day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
MaryV. York D Via U.S. Mail 
Theodore S. Tollefson D Via Hand Delivery 
Holland & Hart LLP D Via Facsimile 343-8869 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. o Via U.S. Mail 
1818 Library Street, Suite 300 D Via Hand Delivery 
Reston, VA 90190 D Via Facsimile (703) 748-0183 
Defendant 
Fredric V. Shoemaker 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE LLC'S MOTION TO 
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1 projects, that there will be unintended 1 
2 consequences that in some cases lead to damages, 2 
3 and some of those are compensable and some of them 3 
4 aren't. 4 
5 I think Mr. Shoemaker is correct that 5 
6 if Idaho were to follow the rule that he cited 6 
7 that apparently is the law in Alaska, my decision 7 
8 might be different in this case. But I'm 8 
9 certainly not bound by decisions of the Alaska 9 
10 court in construing their statutes, and of course, 10 
11 our Supreme Court certainly isn't. 11 
12 I think that the decision of the 12 
13 appellate court of the Supreme Court in this case, 13 
14 when assuming it will be appealed, will be that -- 14 
15 they will recognize that there are, again, as 15 
16 Mr. Shoemaker mentioned, somewhat ephemeral 16 
17 property rights that don't deal specifically with 17 
18 mortar and sticks and bricks. 18 
19 We had a case, and I recall 19 
20 Mr. Shoemaker was on the case, involving the 20 
21 condemnation of a restrictive covenant a while 21 
22 back, didn't have anything to do with mortar and 22 
23 stone and bricks, but nevertheless, the property 23 
24 owner had a property right in that restrictive 24 
25 covenant. 25 
P,age 54 
On the other hand, in order to be 
compensated for a loss that was the consequence of 
a project, the landowner first has to have a 
recognized property right in the property that was 
taken, and I find that in this case, based on the 
entire record ofthe case and as a matter of law, 
that HI Boise does not have a compensable property 
right in the view or in the sight line, so in 
other words, the visibility of their property. 
And therefore when this case -­
assuming there's enough left for the parties to 
have the trial in November on the scope of the 
taking, any evidence that would go to support -­
that would go to define what that loss of -- what 
damages that loss of visibility caused, would be 
irrelevant. So I'm going to grant the motion of 
ITO and rule that HI Boise does not have a 
property right in visibility. 
With respect to the -- well, and I can 
just stop there. I think I've made some comments 
with respect to the sound wall issue as well that 
can be incorporated into my findings offact and 
conclusions of law. 
Now, Ms. York, I think that as 
inarticulately as I may have spoken these words, I 
Page 55 
1 think that the gist of it is clear enough, and I'm 1 
2 going to direct you to prepare the court's 2 
3 proposed findings of fact and conclusions of law 3 
4 and a separate order granting summary judgment, 4 
5 which will include the summary judgment with 5 
6 respect to the sound issue. 6 
7 If the parties want to appeal that 7 
B before, right away, I would sign a 54(b) 8 
9 certificate. I think this would be just the type 9 
10 of case that would call for that. 10 
11 And I might mention, too, just in case 11 
12 you ever find yourselves in a position where 12 
13 you're having to ask the Supreme Court to pick 13 
14 this one up, I think that I've only requested the 14 
15 Supreme Court take up an interlocutory matter like 15 
16 this a couple of times in 12 years. And this one 16 
17 is one that I kind of enthusiastically urge them 17 
18 to take a look at. 18 
19 I think there's plenty in the record to 19 
20 make a ruling on this as a matter oflaw. And it 20 
21 seems to me that it would be a waste ofjudicial 21 
22 resources, ofthe entire judiciary, both at the 22 
23 trial court level and at the appellate court 23 
24 level, if this thing were to go through a trial to 24 
25 determine the scope of the taking in November, 25 
Pa.ge 56 
when based on the evidence and the record already 
we already know what the argument is, and there's 
no dispute as to what that issue is. It's just a 
legal issue I think at this point. So I think 
this would be an appropriate one for them to look 
at. 
And I think I'm correct. I mean, I 
guess my definition when I make a ruling, I think 
I'm correct. But I feel fairly confident in the 
ruling, and I would hate to see the parties go to 
the expense of having a court trial simply for the 
purpose of building a record. And then I would 
hate to have ajury trial on the scope of the 
taking if there's still a fighting chance for 
HI Boise to have the Supreme Court disagree 
because then we would have to do it all over again 
to figure out the bigger issue. 
MR. SHOEMAKER: Very well, Your Honor. 
THE COURT: Folks, thanks wry much for your 
patience today. It's 20 to 6:00, and I appreciate 
you sticking around so long. 
MS. YORK: Your Honor, did you have some 
additional comments that you wanted to add in the 
order? You said you had some -­
THE COURT: Yeah. I think, I was sort of 
14 (Pages 53 to 56) 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, LLC'S 
MEMORANDUM IN SUPPORT 
OF MOTION TO VACATE 
TRIAL AND PRETRIAL 
DEADLINES 
Defendant HI Boise, LLC, a Delaware limited liability company, ("HI Boise"), by and 
through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., and pursuant to 
Idaho Rules of Civil Procedure 7(b)(3) and 16(b), hereby submits this Memorandum in Support 
of Motion to Vacate Trial and Pretrial Deadlines, which motion is filed concurrently in this 
Court. 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO VACATE TRIAL 





























1. Plaintiff filed the present action against HI Boise on February 19, 2009. (See 
Complaint.) An Amended Complaint was served on counsel for HI Boise and service was 
accepted on August 8, 2009. (See Amended Complaint.) 
2. Defendant HI Boise filed its Answer to the Amended Complaint on August 13, 
2009. (See Answer to Amended Complaint.) 
3. On December 4, 2009, Defendant filed a Motion to Bifurcate the Trial as to the 
scope of the take and damages. 
4. On December 23, 2009 the Court issued its Amended Order Setting Matter for 
Trial re Court Trial and Jury Trial ("Order"). The Order set forth deadlines and set trial on the 
scope of the take for November 3 and 4,2010. 
5. While the panies have conducted certain discovery, they have also undergone a 
significant amount of motion practice before this Court. Most recently, on September 2,2010, 
the parties appeared before this Court on Plaintiff lTD's Motion for Summary Judgment 
Dismissing Claims Based on Alleged Loss of Visibility and Increased Noise. At that hearing, 
the Court granted lTD's motion with respect to visibility, but expressed enthusiasm to certify 
that ruling as a final judgment under I.R.C.P. 54(b), such that HI Boise may immediately appeal 
the same. HI Boise intends to make such an appeal, and therefore it will be impossible to 
conduct or complete a trial in this matter under the current schedule. It is simply not realistic to 
anticipate briefing, a hearing and a decision from the Supreme Court prior to the November 3 
trial date, especially given that the parties will inevitably wish to conduct additional discovery on 
the subject matter of any decision issued by the Supreme Court that alters this Court's prior 
rulings in this case. 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO VACATE TRIAL 






















Idaho Rule of Civil Procedure 54(b) permits the Court to "direct the entry of a final 
judgment upon one or more but less than all of the claims," "upon which execution may issue 
and an appeal may be taken as provided by the Idaho Appellate Rules." I.R.C.P. 54(b)(1). 
When a Rule 54(b) Certificate is issued, "the trial court shall lose all jurisdiction OVI~r the entire 
action, except as provided in Rule 13 of the Idaho Appellate Rules." I.R.C.P. 54(b)(2).1 Idaho 
Appellate Rule 13(b) identifies a list of twenty (20) actions that the trial court may take during 
the pendency of an appeal. I.A.R. 13(b). In only one instance maya trial court conduct a trial of 
matters during an appeal, and that singular instance requires an order of the Supreme Court 
delegating that jurisdiction back to the trial court. I.A.R. 13(b)(18); I.A.R. 13.4. Absent such an 
order, however, this Court will not even have the jurisdiction to conduct a trial by November 3, 
2010. 
The Court's position on an interlocutory appeal in this matter was unequivocal: 
If the parties want to appeal that before, right away, I would sign a 
54(b) certificate. I think this would be just the type of case that 
would call for that. 
And I might mention, too, just in case you ever find yourselves in a 
position where you're having to ask the Supreme Court to pick this 
one up, I think that I've only requested the Supreme Court take up 
an interlocutory matter like this a couple of times in 12 years. And 
this one is on that I kind of enthusiastically urge them to take a 
look at. 
. . . And it seems to me that it would be a waste of judicial 
resources, of the entire judiciary, both at the trial court level and 
at the appellate court level, if this thing were to go through a trial 
to determine the scope of the taking in November . . . It's just a 
legal issue I think at this point. So I think this would be: an 
appropriate one for them to look at. 
I Counsel for HI Boise has had communications with counsel for Plaintiff, and has learned that Plaintiff is unwilling 
to stipulate to a vacation of the 'scope of the take" trial date based on Plaintiffs unwillingness to "agree" or 
"stipulate" to an interlocutory appeal. While HI Boise appreciates the candor of Plaintiff, it is nonsensical that an 
appeal can be taken only upon the agreement of the prevailing party in a given instance. Were that the case, it seems 
as though there would be no need for any appellate courts, as the "winning" party would never agree to subject its 
own victory to potential criticism by a reviewing appellate court. 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO VACATE TRIAL 
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· .. 1 would hate to see the parties go to the expense of having a 
court trial simply for the purpose ofbuilding a record. And then I 
would hate to have a jury trial on the scope of the taking if there's 
still a fighting chance for HI Boise to have the Supreme Court 
disagree because then we would have to do it all over again to 
figure out the bigger issue. 
(Transcript of September 2, 2010 Hearing, pp. 55:7 - 56:17, attached as Exhibit "A" to the 
Affidavit of Counsel filed herewith) (emphasis added). 
Under these facts and the governing rules, given this Court's signaled willingness to issue 
a Rule 54(b) certificate in this matter and HI Boise's stated intention to make such an appeal, a 
trial of the matter will be inevitably postponed pending that appeal. In the current posture of the 
litigation, the parties to this case are set to conduct a number of depositions, both of 
representatives of the respective parties and of non-party witnesses and experts. As there is at 
least a potential, acknowledged by this Court in its statements regarding the very issuance of a 
Rule 54(b) Certificate, that the scope of the trial and the available damages are both subject to 
change with the results of the appeal, it is both uneconomical and inefficient to not proactively 
vacate the trial and pretrial deadlines, such that the parties do not spend time, money and 
resources to conduct depositions that will potentially need to be reset and reopened following 
any amending or clarifying decisions by the Idaho Supreme Court. 
III. CONCLUSION 
For the foregoing reasons, HI Boise respectfully requests that this Court issue an Order 
vacating the trial and pretrial deadlines in conjunction with the upcoming appeal of issues 
fundamental and central to the matters to be decided at trial. 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO VACATE TRIAL 
AND PRETRIAL DEADLINES - 4 19106-001 (349408.DOC) 
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DATED THIS day of September, 2010. qfL_
GREENER BURKE SHOEMAKER P.A. 
BY=:rt::. T t;¥;re:< 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO VACATE TRIAL 
AND PRETRIAL DEADLINES - 5 19106-001 (349408 DOC) 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 11'-- day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
Mary V. York D U.S. Mail 
Steven C. Bowman D ..facsimile 
Holland & Hart LLP ~ Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 DE-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant} 
Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail 
1818 Library Street, Suite 300 D Facsimile 
Reston, VA 90190 D Hand Delivery 
[Defendant} DE-mail 
Fredric V. Shoemaker 
Thomas 1. Lloyd 1II 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN SUPPORT OF MOTION TO VACATE TRIAL 
AND PRETRIAL DEADLINES - 6 19106-001 (349408.DOC) 
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GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903 179 
NOTICE OF HEARING ON 
DEFENDANT HI BOISE, LLC'S 
MOTION TO VACATE TRIAL 
AND PRETRIAL DEADLINES 
PLEASE TAKE NOTICE that Defendant HI Boise, LLC, a Delaware limited liability 
company, ("HI Boise"), by and through its undersigned counsel of record, Greener, Burke, 
Shoemaker P.A., will bring on for hearing their Motion to Vacate Trial and Pretrial Deadlines on 
September17, 2010, at the hour of 3:00 p.m., or as soon thereafter as the matter may come on for 
C)RIGINAL
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hearing, before the Honorable Ronald 1. Wilper at the Ada County Courthouse, 200 West Front 
Street, Boise, Idaho. 
DATED THIS fA day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
BY--rC- T {fJ.-:­
Fredric V. Shoemaker 
Thomas 1. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 9f1.. day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
Mary V. York D U.S. Mail 
Theodore S. Tollefson 
Holland & Hart LLP BFacsimile Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 DE-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant] 
Mortgage Electronic Registration Systems, Inc. [S] U.S. Mail 
1818 Library Street, Suite 300 D Facsimile 




Fredric V. Shoemaker 
Thomas 1. Lloyd III 
NOTICE OF HEARING ON DEFENDANT HI BOISE, LLC'S MOTION TOVACATE TRIAL AND
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Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, LLC'S 
MOTION TO SHORTEN TIME 
FOR HEARING ON MOTION TO 
VACATE TRIAL AND 
PRETRIAL DEADIUNES 
COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI 
Boise"), by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., 
hereby moves this Court for an order shortening the time for hearing on Defendant HI Boise, 
LLC's Motion to Vacate Trial and Pretrial Deadlines from that provided for in Idaho Rule of 
Civil Procedure 7(b)(3) so as to allow the hearing to be held on September 17" 20 I0 at 1:00 p.m., 
DEFENDANT HI BOISE, LLC'S MOTION TO SHORTEN TIME FOR HEARING ON MOTION 
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the same date as the previously scheduled hearings on Plaintiff Idaho Transportation 
Department's Motion to Exclude Portions of Testimony of Defendant HI Boise's Expert 
Witnesses, Defendant HI Boise's Motion for Reconsideration re: Circuity, and Defendant HI 
Boise's Motion in Limine re: Most Injurious Use. 
Based on the comments from the Court at the September 2, 2010 hearing on Plaintiff s 
Motion for Summary Judgment, the issues raised by HI Boise's Motion to Vacate Trial and 
Scheduling Deadlines concurrently filed herewith must be resolved by the Court before the trial 
on the scope of the take. Based on the current trial setting and discovery schedule, the time 
simply does not exist within which HI Boise could file the Motion to Vacate Trial and 
Scheduling Deadlines in conformance with the time-limitations prescribed by I.R.c.P. 7(b)(3). 
Accordingly, HI Boise respectfully requests an order shortening time to allow this Court to hear 
HI Boise's Motion to Vacate Trial and Pretrial Deadlines on the same date and at the same time 
as the previously scheduled hearings on the motions mentioned above. 
This Motion is supported by pleadings and motions previously filed with the Court and 
the Affidavit of Counsel filed concurrently herewith. 
Oral argument is requested. 
DATED THIS ~ day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
BY--JL, T:a:l~ 
Fredric V. Shoemak r 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
DEFENDANT HI BOISE, LLC'S MOTION TO SHORTEN TIME FOR HEARING ON MOTION 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the r.:rr- day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
Mary V. York 
Theodore S. Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for PlaintifJlCounter-Defendant} 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
[Defendant} 
D u.s. Mail o Facsimile 
[J" Hand Delivery 
DE-mail 
~ u.S. Mail 
D Facsimile 
D Hand Delivery 
DE-mail 
Fredric V. Shoemak 
Thomas J. Lloyd III 
DEFENDANT HI BOISE, LLC'S MOTION TO SHORTEN TIME FOR HEARING ON MOTION 



















IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
ORDER GRANTING 
DEFENDANT HI BOISE, 
LLC'S MOTION TO 
SHORTEN TIME Ii'OR 
HEARING ON ITS MOTION 
TO VACATE TRIAL AND 
PRETRIAL DEADIUNES 
Defendant HI Boise, LLC, by and through its undersigned counsel of record, Greener, 
Burke, Shoemaker P.A., having come before the Court on a Motion to Shorten Time for a 
hearing on its Motion to Vacate Trial and Pretrial Deadlines, and good cause appearing; 
THEREFORE; 
IT IS ORDERED, AND THIS DOES ORDER, that Defendant HI Boise, LLC is allowed 
to shorten the time for hearing on its Motion to Vacate Trial and Pretrial Deadlines from that 
provided for in Idaho Rule of Civil Procedure 7(b)(3) so as to allow the hearing to occur on 
September 17,2010 at 3:00 p.m. 
DATED this __ day of September, 2010. 
By _ 
Honorable Ronald 1. Wilper 
District Judge 
ORDER GRANTING DEFENDANT HI BOISE, LLC'S MOTION TO SHORTEN TIME FOR
 




   














CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the __ day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
Mary V. York 
Theodore Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste, 1400 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff] 
Fredric V. Shoemaker 
Thomas 1. Lloyd III 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
[Attorneys for Defendant HI Boise, LLC] 
Mortgage Electronic Registration Systems, Inc.
 






[SJ u.s. Mail 
D Facsimile 
D Hand Delivery 
DE-mail 
[SJ U.S. Mail 
D Facsimile 
D Hand Delivery 
DE-mail 
[SJ U.S. Mail 
D Facsimile 
D Hand Deli very 
DE-mail 
Clerk of the Court 
ORDER GRANTING DEFENDANT HI BOISE, LLC'S MOTION TO SHORTE:N TIME FOR
 


















Fredric V. Shoemaker, ISB No. 1687 
Thomas 1. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 3 I9-2601 
Email: fshoemaker@greenerlaw.com 
tIloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No. CV OC 0903179 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT 
HI BOISE, LLC'S MOTION TO 
SHORTEN TIME FOR 
HEARING ON MOTION TO 
VACATE TRIAL AND 
PRETRIAL DEADLINES 
I, Thomas 1. Lloyd III, being first duly sworn upon oath, depose and say: 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION TO 
SHORTEN TIME FOR HEARING ON MOTION TO VACATE TRIAL AND PRETRIAL 
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1. I am an attorney with the law firm of Greener Burke Shoemaker P.A., and am one 
of the attorneys of record for Defendant HI Boise, LLC ("HI Boise"), in the above-entitled 
proceeding. 
2. I make this Affidavit based on my own personal knowledge and am competent to 
testify to the matters stated herein if called upon to do so. 
3. HI Boise brings the current Motion in light of the comments made by this Court 
during the hearing in this matter on September 2, 2010. 
4. As hearings were already set for September 17, 2010, and due to additional 
matters requiring the attention of counsel for HI Boise, it was neither appropriate nor feasible for 
HI Boise to bring this motion any earlier. 
5. Given the simplicity of this motion and the clarity and straightforwardness of the 
Court's comments during the September 2,2010 hearing, HI Boise believes that Plaintiff will 
have ample time to respond to this motion prior to the September 17, 2010 hearing date. 
FURTHER, YOUR AFFIANT SAITH NAUGHT. 
SUBSCRIBED AND SWORN TO BEFORE ME this _q~ay of September" 2010. 
"","''',,,,, ~.Q: ~~o'i-
....'" ~tllNE Iy"", otary pUbliCO Idaho 
...... '\~ <'$'...., .. 
.:' -... . .. Residing at ~~ \ 't)
.:' J«' ••• -r \ 
My Commission Expires: <.J> \ ·~Lc \ ~~! ~OTA~r \..-\ \ . . ..: ~.~... . .. 
': ~lJB' \c! !
__ .11. "... 
__ v'", •• "" ....#.,.. .- ..:~..V .. .... -1~ ••••••• " .. 




AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION TO 
SHORTEN TIME FOR HEARING ON MOTION TO VACATE TRIAL AND PRETRIAL 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the q-r'- day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
Mary V. York D U.S. Mail 
Theodore Tollefson Fac si mi l e 
Holland & Hart LLP ~Hand Delivery 101 S. Capitol Blvd., Ste. 1400 E-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant} 
Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail 
1818 Library Street, Suite 300 D Facsimile 




Fredric V. Shoemalk ---­
Thomas 1. Lloyd III 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION TO 
SHORTEN TIME FOR HEARING ON MOTION TO VACATE TRIAL AND PRETRIAL 
















SEP 0 S ?Om 
J DAVID NAVPJiRO, CIeri, 
• Ely E. HOLMES 
o::,?UI" 
Fredric V. Shoemaker, ISB No. 1687 
Thomas 1. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF HEARING ON 
DEFENDANT HI BOISE, LLC'S 
MOTION TO SHORTEN TIME 
FOR HEARING ON MOTION TO 
VACATE TRIAL AND 
PRETRIAL DEADLINES 
PLEASE TAKE NOTICE that Defendant HI Boise, LLC ("HI Boise"), by and through its 
undersigned counsel of record, Greener, Burke, Shoemaker P.A., will bring on for hearing their 
Motion to Shorten Time for Hearing on Motion to Vacate Trial and Pretrial Deadlines on the 
1i h day of September, 2010, at the hour of 3:00 p.m., or as soon thereafter as the matter may 
NOTICE OF HEARING - 1 19106-001r!DI(~I~'l\'
• ; , J .. ,_ -' ) I J! \ '--­
001738
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come on for hearing before the Honorable Ronald 1. Wilper. The hearing will be held in the Ada 
County Courthouse located at 200 West Front Street, Boise, Idaho. 
cd-, 
DATED THIS _1__ day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
. I{ 
By ~ .=t. ~~a;a. 
Fredric V. Shoemaker 
Thomas 1. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
CERTIFICATE OF SERVICE 
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I HEREBY CERTIFY that on the _(_ day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
Mary V. York D U.S. Mail
 
Theodore Tollefson D Facsimile
 
Holland & Hart LLP I2J Hand Delivery
 
101 S. Capitol Blvd., Ste. 1400 DE-mail
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Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd III, ISB # 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
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.J DAVID NAVARRO, Clerk 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
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HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE VACATING 
DEPOSITION DUCES TECUM 
OF JASON BRINKMAN 
Date: September 13, 2010 
Time: 9:00 a.m. 
TO:	 JASON BRINKMAN 
c/o Holland & Hart LLP 
101 S. Capitol Blvd., Ste, 1400 
Boise, ID 83702 
YOU WILL PLEASE TAKE NOTICE that Defendant HI Boise, LLC ("Defendant") by 
and through undersigned counsel of record, hereby vacates the deposition upon oral examination of 
Jason Brinkman pursuant to the Idaho Rules of Civil Procedure. Said deposition was scheduled on 
OR! GI~,J ,~ I.
 



















   
 
Monday, September 13, 2010, at the hour of 9:00 a.m. at the offices of Greener Burke Shoemaker 
P.A., 950 W. Bannock, Suite 900, Boise, ID 83702. 
Said oral examination of expert Jason Brinkman may be rescheduled at a mutually 
convenient time for deponent and counsel of record. 
DATED THIS \0'\-1 day of September, 2010. 








    
 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the \ 6> day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
Mary V. York 





Holland & Hart LLP D Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 DE-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneysfor Plaintiff 
Mortgage Electronic Registration Systems, Inc. I:8J U.S. Mail 
1818 Library Street, Suite 300 I:8J Facsimile 
Reston, VA 90190 D Hand Delivery 
Defendant DE-mail 
Marie Strickland U.S. Mail 
M&M Court Reporting Service Facsimile 
421 West Franklin Street Hand Delivery 
Boise, ID 83702 E-mail 
[Court Reporter] 
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HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE VACATING 30(b)(6) 
RECORDS DEPOSITION OF 
IDAHO TRANSPORTATION 
BOARD 
Date: September 13,2010 
Time: 3:00 p.m. 
TO: IDAHO TRANSPORTATION BOARD 
YOU WILL PLEASE, TAKE NOTICE that Defendant, HI BOISE, LLC, by a.ndthrough 
its counsel of record, Greener Burke Shoemaker P.A., hereby vacates the records deposition of the 
Idaho Transportation Board ("ITB") pursuant to Rule 30(b)(6) ofthe Idaho Rules ofCivil Procedure. 
Said deposition was scheduled for Monday, September 13, 2010, at the hour of 3:00 p.m, at the 
offices of Greener Burke Shoemaker P.A., 950 W. Bannock Street, Suite 900, Boise, ID 83702. 
NOTICE VACATING 30(b)(6) RECORDS DEPOSITION OF IDAHO 
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Said Rule 30(b)(6) records deposition of ITB may be rescheduled at a mutually convenient 
time for both deponent and counsel of record. 
DATED THIS \,6r:..day of September, 2010. 
OEMAKER P.A. 
By ---\-\--__-+ _ 
Fredric V. ~ ...~~.. 
CERTIFICATE OF SERVICE 
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I HEREBY CERTIFY that on the \.0- day of September, 2010, a true and correct 
copy of the foregoing was served upon the following: 
Mary V. York D U.S. Mail
 
Theodore S. Tollefson ~ Facsimile
 
Holland & Hart LLP D Hand Delivery
 
101 S. Capitol Blvd., Ste. 1400 DE-mail
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Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail
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Marie Strickland D U.S. Mail
 
M&M Court Reporting Service I2SJ Facsimile
 
421 West Franklin Street o Hand Delivery
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HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS. INC., a Delaware 
corporation, 
Defendants. 
TO:	 ROBERT JACOBS 
c/o Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
Boise, ID 83702 
Case No. CV OC 0903179 
NOTICE VACATING 
DEPOSITION DUCES TECUM 
OF ROBERT JACOBS 
Date: September 14,2010 
Time: 9:00 a.m, 
YOU WILL PLEASE TAKE NOTICE that Defendant HI Boise, LLC by and through 
undersigned counsel of record, hereby vacates the deposition upon oral examination of Robert 
Jacobs pursuant to the Idaho Rules ofCivil Procedure. Said deposition was scheduled on Tuesday, 


























September 14, 2010, at the hour of 9:00 a.m, at the offices ofGreener Burke Shoemaker P.A., 950 
w. Bannock, Suite 900, Boise, ID 83702. 
Said oral examination ofexpert Robert Jacobs may be rescheduled at a mutually convenient 
time for deponent and counsel of record. 
..~ 
DATED THIS ~ day of September, 2010. 
GREENER BU E SHOEMAKER P.A. 
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HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE VACATING 30(b)(6) 
RECORDS DEPOSITION OF 
ADA COUNTY HIGHWAY 
DISTIUCT 
Date: September 15,2010 
Time: 4:00 p.m. 
TO: ADA COUNTY HIGHWAY DISTRICT 
YOU WILL PLEASE TAKE NOTICE that Defendant, HI BOISE, LLC, by and through 
its counsel of record, Greener Burke Shoemaker P.A., hereby vacates the records deposition of the 
Ada County Highway District ("ACHD") pursuant to Rule 30(b)(6) of the Idaho Rules of Civil 
Procedure. Said deposition was scheduled for Wednesday, September 15, 2010, at the hour of 
NOTICE VACATING 30(b)(6) RECORDS DEPOSITION OF ADA COUNTY 
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4:00 p.rn. at the offices of Greener Burke Shoemaker P.A., 950 W. Bannock Street Suite 900, 
Boise, ID 83702. 
Said Rule 30(b)(6) records deposition of ACHD may be rescheduled at a mutually 
convenient time for both deponent and counsel of record. 
t('-. 
DATED THIS ---.1Q: day of September, 2010. 
GREENER BUIq,<~E SHOEMAKER P.A. 
!Jilt)
Cf!. ~;By ---'- _ 
Fredric V:-shoemaker 
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HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
TO:	 BILL CLARK 
clo Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
Boise, ID 83702 
Case No. CV OC 0903179 
NOTICE VACATING 
DEPOSITION DUCES TECUM 
OF BILL CLARK 
Date: September Hi, 2010 
Time: 1:00 p.m. 
YOU WILL PLEASE TAKE NOTICE that Defendant HI Boise, LLC, by and through 
undersigned counsel of record, hereby vacates the deposition upon oral examination of Bill Clark 
pursuant to the Idaho Rules of Civil Procedure. Said deposition was scheduled on Thursday, 
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September 16, 2010, at the hour of 1:00 p.m. at the offices of Greener Burke Shoemaker P.A., 950 
W. Bannock, Suite 900, Boise, ID 83702. 
Said oral examination of Bill Clark may be rescheduled at a mutually convenient time for 
deponent and counsel of record. 
DATED THIS j ~ day of September, 2010. 
~E SHOEMAKER P.A. 
oemaker 
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Theodore S. Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise, ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
Reston, VA 90190 
Defendant 
Marie Strickland 
M&M Court Reporting Service 
421 West Franklin Street 
Boise, ID 83702 
[Court Reporter] 
D U.S. Mail 
~ Facsimile 
D Hand Delivery 
DE-mail 
~ U.S. Mail 
~ Facsimile 
D Hand Delivery 
DE-mail 
D U.S. Mail 
~ Facsimile 
D Hand Delivery 
E-mail 
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HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
TO:	 SCOTT HODGES 
c/o Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
Boise, ID 83702 
Case No. CV OC 0903179 
NOTICE VACATING 
DEPOSITION DUCES TECUM 
OF SCOTT HODGES 
Date: September 17, 2010 
Time: 1:00 p.m, 
YOU WILL PLEAS:E TAKE NOTICE that Defendant HI Boise, LLC, by and through 
undersigned counsel of record, hereby vacates the deposition upon oral examination ofScott Hodges 
pursuant to the Idaho Rules of Civil Procedure. Said deposition was scheduled on Friday, 
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September 17,2010, at the hour of 1:00 p.m. at the offices ofGreener Burke Shoemaker P.A., 950 
w. Bannock, Suite 900, Boise, ID 83702. 
Said oral examination ofScott Hodges may be rescheduled at a mutually convenient time for 
deponent and counsel of record. 
.~ 
DATED THIS \0 day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
! 
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Holland & Hart LLP D Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 DE-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
Attorneysfor Plaintiff 
Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail 
1818 Library Street, Suite 300 ~ Facsimile 
Reston, VA 90190 D Hand Delivery 
Defendant DE-mail 
Marie Strickland 
M&M Court Reporting Service 
421 West Franklin Street 
Boise, ID 83702 
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corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE VACATING 
DEPOSITION DUC[S TECUM 
OF EVAN REED 
Date: September 17, 2010 
Time: 2:00 p.m, 
TO:	 EVAN REED 
c/o Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
Boise, ID 83702 
YOU WILL PLEASE TAKE NOTICE that Defendant HI Boise, LLC, by and through 
undersigned counsel of record, hereby vacates the deposition upon oral examination of Evan Reed 
pursuant to the Idaho Rules of Civil Procedure. Said deposition was scheduled on Friday, 
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September 17, 2010, at the hour of 2:00 p.m. at the offices ofGreener Burke Shoemaker P.A., 950 
W. Bannock, Suite 900, Boise, ID 83702. 
Said oral examination of Evan Reed may be rescheduled at a mutually convenient time for 
deponent and counsel of record. 
-r-, 
DATED THIS	 \D --day of September, 2010. 
GREENER BURI<f SHOEMAKER P.A. 
;1~ 
By__~~,-. _ 
Fredric . Shoemaker 
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SUPPORT OF DEFIENDANT HI 
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I hereby certify that on the 9th day of September, 2010, I caused to be served by hand 
delivery the Affidavit of Counsel in Support of Defendant HI Boise LLC's Motion to Vacate 
Trial and Scheduling Deadlines on Mary York, Holland & Hart LLP, 101 S. Capitol Boulevard, 
Suite 1400, Boise, ID, 83702 and by US mail, postage prepaid on Mortgage Electronic 
Registration Systems, Inc., 1818 Library Street, Suite 300, Reston, VA, 90190. 
OR~IGINAL 
CERTIFICATE OF SERVICE RE AFFIDAVIT OF COUNSEL IN SUPPOR TOF DEF]~NDANT 
HI BOISE LLC'S MOTION TO VACATE TRIAL AND SCHEDULING DEADLINES - 1 











l  T  
 
   
   
 
  ANT 
  
 
DATED THIS ff- day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
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Fredric V. Shoemake 
Thomas 1. Lloyd III 
Attorneys for Defendant HI Boise, L LC 
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Holland & Hart LLP 
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o Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 DE-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for Plaintiff/Counter-Defendant} 
Mortgage Electronic Registration Systems, Inc. [g] U.S. Mail 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, LLC'S 
MEMORANDUM IN OPPOSITION 
TO PLAINTIFF'S MOTION TO 
EXCLUDE PORTIONS OF 
TESTIMONY OF DEFENDANT HI 
BOISE'S EXPERT WITNESSES 
COMES NOW Defendant HI Boise, LLC ("HI Boise"), by and through its counsel of 
record, Greener Burke Shoemaker P.A., and respectfully submits this memorandum in 
opposition to Plaintiff Idaho Transportation Board's ("lTD") Motion to Exclude Portions of 
Testimony of Defendant HI Boise's Expert Witnesses. 
I. INTRODUCTION AND PROCEDURAL POSTURE 
As this case has been excessively briefed by this stage of the case, and in the interest of 
judicial efficiency, HI Boise will not at this point restate the entire factual and procedural history 
of the case. Rather, HI Boise hereby incorporates by reference as if stated in hac verba the 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO 
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Factual and Procedural Background section, previously set forth in its Memorandum in Support 
of its Motion for Reconsideration re: Circuity. 
lTD has raised the present motion in an effort to exclude certain testimony from HI 
Boise's disclosed experts, as that testimony pertains to loss or restriction of access to the HI 
Boise property and the impacts on the HI Boise property that will arise from changes in the 
pattern, design and flow of traffic on Vista Avenue adjacent to the HI Boise property. (See 
Plaintiff lTD's Brief in Support of Motion to Exclude Portions of Testimony of Defendant HI 
Boise's Expert Witnesses ("lTD Brief'), p. 2.) Preliminary., and of greatest importance, HI 
Boise stresses that the present motion will be eclipsed by one or more upcoming rulings by this 
Court, as set forth in the subsequent paragraphs of this introduction. 
First, HI Boise has now moved to vacate the trial of this matter pending an appellate 
review, pursuant to I.R.C.P. 54(b), of this Court's decision of September 2,2010. As such, this 
Court will lose all jurisdiction over the entire matter until it is remanded by the Idaho Supreme 
Court. I.R.C.P. 54(b)(2). At this juncture, and assuming (based on this Court's commentary 
during its oral ruling on September 2, 2010) that a Rule 54(b) Certificate is forthcoming, it would 
be illogical for this Court to make any additional rulings other than on the proposed vacation of 
trial dates. In other words, this matter ought not be further complicated at the District Court 
level prior to resolution and direction from the Idaho Supreme Court. 
Secondly, HI Boise has asked that this Court reconsider its prior ruling, on which lTD 
bases the present motion, regarding the remaining access to the: HI Boise property. (See Motion 
for Reconsideration Re: Circuity, filed in this action on September 3, 2010.) As set fOJ1h in some 
greater detail in the subsequent sections of this Memorandum, and in greatest detail in the 
Motion for Reconsideration and supporting documents, Idaho law recognizes a distinction 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO 
EXCLUDE PORTIONS OF TESTIMONY OF DEFENDANT HI BOISE'S EXPERT WlTNESSES - 2 
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between the availability of damages resulting from lost access due to regulatory takings and the 
availability of damages resulting from lost access due to a direct physical condemnation of an 
access right. State ex rei. Rich v. Fonburg, 80 Idaho 269, 278, 328 P.2d 60, 64 (1958). In the 
present case, lTD does not dispute that it has condemned the strip of land that previously 
contained the access driveway to the HI Boise property from Vista Avenue, thereby forcing a 
physical change in the location of the access. As such, following Fonburg, it is appropriate to 
allow evidence to be introduced as to all inconveniences that will arise out of the physical 
alteration of the driveway access. 
Finally, HI Boise has also moved in limine for an Order permitting the introduction of 
evidence at the trial(s) of this matter as to the most injurious use of the property that can be 
reasonably foreseen to occur in the future. (See HI Boise's Motion in Limine Re: Most Injurious 
Use, filed in this action on September 3,2010.) A significant portion ofITO's present motion is 
dedicated to what it refers to as the "speculative" nature of the testimony it proposes to be 
excluded. (See, e.g., ITO Brief, p. 18 ("This testimony should be excluded because it is based on 
speculation as to events that mayor may not happen in the future.").) As set forth in HI Boise's 
motion in limine, it is commonly understood in Idaho and throughout the United States that a 
defendant in a condemnation action be permitted to "show the probable damage that he will or 
may 'sustain by reason of the most numerous and injurious use' to which the condemnor may 
'lawfully put the property under its condemnation. '" Foster's, Inc. v. Boise City, 63 Idaho 201, 
118 P.2d 721,724-25 (1941) (citing Idaho-Western Ry. Co. v. Columbia Conference, 20 Idaho 
568, 119 P. 60, 67 (1911)). Thus, at some fundamental level, damages in condemnation actions 
must be based on future events to the extent that a jury is convinced that the landowner is likely 
to suffer probable damages in the future as a result of the condemnation action. As such, by way 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTliON TO 
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of non-limiting example, whether additional measures further restricting the already-taken and 
moved physical access to Vista Avenue from the HI Boise property will be established in the 
future is highly relevant to ajury's overall determination of damages and must be both permitted, 
presented, and considered by the trier of fact in this action. Now that the Vista Avenue right-of­
way is 14 feet wider than it was before the Project, the inquiry is, "What is the most probable 
injurious use of that additional right-of way?" That the current use is for a sidewalk, shoulder or 
bike lane is not determinative under application of this principle. 
II. ARGUMENT 
A. lTD Fundamentally Misstates Prior Decisions Of This Court. 
It is important to separate the content of this Court's prior rulings from that which lTD 
has taken liberties in declaring what those rulings encompassed. While lTD referenced and 
quoted at length this Court's Order Granting in Part and Denying in Part Plaintiffs Motion for 
Partial Summary Judgment ("Order"), the only section that it actually acknowledged was the 
Court's one finding, of three separate findings, that resulted in a grant of summary judgment in 
favor of lTD. (lTD Brief, pp. 4-6.) The remaining two findings of the Court were denials of 
issues raised in lTD's summary judgment. (Order, pp. 5-6.) Notably, the Court refused to grant 
summary judgment on whether HI Boise is entitled to damages arising from the movement of the 
driveway on Vista Avenue (Order, p. 5), and whether HI Boise is entitled to damages resulting 
from the remaining access on Vista Avenue having a safe incline and access for emergency 
vehicles. (Order, p. 6.) Following these two findings, for lTD to make a blanket assertion that 
"It is undisputed that no change in access to and from Vista Avenue will occur," is simply 
disingenuous and not supported by the record in this case. (lTD Brief, p. 4.) 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTl!ON TO 
EXCLUDE PORTIONS OF TESTIMONY OF DEFENDANT HI BOISE'S EXPERT WITNESSES - 4 
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The importance of the discrepancy noted above between the Court's actual ruling and 
ITO's broadening of that ruling, especially as it pertains to lTD's present motion, is unveiled in 
greater detail in HI Boise's Motion for Reconsideration Re: Circuity. Thus, HI Boise hereby 
incorporates in full each argument set forth in that Motion and its supporting documents. As it is 
truthfully undisputed that lTD has forced an alteration and movement of the physical location of 
HI Boise's prior access to Vista Avenue, Idaho law is well established on HI Boise's ability to 
recover damages associated with that take: 
Where a part of the owner's contiguous land is taken in a 
condemnation proceeding, all inconveniences resulting to the 
owner's remaining land, including an easement or access to a road 
or right of way formerly enjoyed, which decrease the value of the 
land retained by the owner, are elements ofseverance damage for 
which compensation should be paid. 
Fonburg, 80 Idaho at 278 (cited in HI Boise's Memorandum In Support of its Motion for 
Reconsideration Re: Circuity, p. 4) (emphasis added). As it pertains to physical takings of access 
rights, such as HI Boise's prior, fixed driveway access to Vista Avenue, "Fonburg is controlling 
Idaho precedent," and instructs that a jury will be allowed to take into consideration "all 
inconveniences . . . which decrease the value of the land." (Memorandum Decision and Order 
Regarding Defendants' Motions for Partial Summary Judgment Re: Intergovernmental 
Cooperation and Circuity, issued by Judge Darla Williamson on August 20, 2010 in Ada County 
Case No. CV OC 0902734 ("SJJV Order"), p. 9.) 
In contrast, lTD has again based its entire argument on a string of cases that deal solely 
with the issue of lost access following a regulatory taking. (ITO Brief, pp. 4-9.) As set forth in 
Covington v. Jefferson County, 137 Idaho 777, 781,53 P.3d 828, 832 (2002), "it is inappropriate 
to treat precedent from one as controlling on the other," yet that is exactly what ITD would like 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO 
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this Court to do in this entire case.' Idaho law, contrary to lTD's position, does not prohibit the 
introduction of evidence of or an award of damages for loss of access, loss of easement rights, 
and all other inconveniences that result from a physical taking of a defendant's property rights. 
Fonburg, 80 Idaho at 278. Accordingly, the proposed testimony that lTD now seeks to exclude 
must be permitted to allow the jury to fully understand the extent of the damages that HI Boise 
will suffer as a result of its physical loss of a prior access right to Vista Avenue, including any 
and all reasonably foreseeable injurious uses to which the expanded roadway may be put. 
III. CONCLUSION 
For the foregoing reasons, HI Boise respectfully requests that this Court deny lTD's 
Motion to Exclude Portions of Testimony of Defendant HI Boise's Expert Witnesses, and order 
such other relief as the Court deems just and equitable. 
DATED THIS t0~ay of September, 2010. 
GREENER BURKE SHOEMAKER P.A 
B~~-!¥~::--
Fredric V. Shoemaker 
Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
1 As it did within the Motion for Reconsideration Re: Circuity, HI Boise acknowledges that State ex rei Moore v. 
Bastian, 97 Idaho 444, 546 P.2d 399 (1976), was a condemnation case involving a physical taking and which has 
been cited by both ITO and this COUl1 in favor of denying damages to HI Boise resulting from lost access to the 
property. However, as previously argued, HI Boise posits that the argument presented in Bastian dealt solely with 
the loss of access attributable to a corresponding regulatory measure, and not the physical Joss of access rights. 
Read in this manner, the Court may give due weight (stare decisis) to each of the cases cited by both parties hereto, 
without violating the Covington principle prohibiting the use of precedential authority governing regulatory takings 
in physical takings cases. 
DEFENDANT HI BOISE, LLC'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO 
EXCLUDE PORTIONS OF TESTIMONY OF DEFENDANT HI BOISE'S EXPERT WITNESSES - 6 
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Theodore S. Tollefson [x] Facsimile 
Holland & Hart LLP [ ] Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 [ ] E-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneysfor Plaintiff/Counter-Defendant] 
Mortgage Electronic Registration Systems, Inc. [x] U.S. Mail 
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Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) SEP 10 20~O 
Special Deputy Attorneys General 
HOLLAND & HART LLP J. DAVID NAVARRO, Clerk 
f1~~' r.=~I=lt'1F~~P.O. Box 2527 Dtp'lITV' 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF' THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF lTD'S BIUEF IN 
OPPOSITION TO DEFENDANT'S 
MOTION FOR RECONSIDERATION 
RE: CIRCUITY 
Plaintiff Idaho Transportation Department ("ITD") files this Brief in opposition to 
Defendant HI Boise, LLC's ("HI Boise") Motion For Reconsideration Re: Circuity (filed Sept. 3, 
2010). In addition to this Brief, lTD has filed the Affidavits ofRobert Jacobs ("Jacobs Aff."), 
Jason Brinkman ("Brinkman Aff."), and Mary V. York ("York Aff.") in Opposition to Motion 
for Reconsideration. 
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I. SUMMARY OF GROUNDS FOR DENIAL OF HI BOISE'S MOTION 
1. HI Boise's motion is captioned as a motion based on circuity. The only change to 
HI Boise's access is a movement of the Vista Avenue driveway 2 feet south. A 2-foot movement 
of a driveway does not result in a more circuitous route to the HI Boise property. Thus, 
HI Boise's motion and brief make no arguments based on circuity. 
2. HI Boise quotes an isolated statement from State v. Fonburg, 80 Idaho 269, 328 
P.2d 60 (1958), saying that "all inconveniences" suffered by the remainder property in a partial 
taking case are compensable. However, in the actual holdings in Fonburg, the Court ruled that 
most of the forms of damages sought by the property owner were barred by law and not 
compensable. 
3. The more recent Idaho Supreme Court case State ex ret. Moore v. Bastian, 97 
Idaho 444,546 P.2d 399 (1976) involved a physical taking and 'expressly barred evidence of 
damages based on changes in the pattern or flow of traffic. 
4. HI Boise has asserted two separate types of claims for loss of ac,;;ess. The first 
consists of claims based on such things as interferences with left-turning movements to and from 
the property from Vista Avenue; a "de facto" median; changes in traffic volumes, traffic flows, 
and traffic patterns; and congestion at nearby intersections. These claims make all of the cases 
that HI Boise characterizes as "regulatory cases" directly applicable, and these claims are clearly 
barred by law. Second, HI Boise has asserted a claim for taking of a deeded access right. None 
of the severance damages sought by HI Boise can be recovered by this claim because the alleged 
damages were not caused by the slight movement of the driveway. 
5. It is undisputed that the deeded access right claimed by HI Boise was not 
perfected by a permit. Since it is undisputed that no permit was issued, the access right could 
only be perfected by being fixed in location. HI Boise acknowledges that its access on Vista was 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION IrOR RECONSI][>ERATION 
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moved in 1972, after the original construction in 1969. In addition, the Brinkman Aff makes 
clear that the access was moved prior to the present Project. If moving the access afte:r being 
fixed in location constitutes a taking of the deeded access right, as argued by HI Boise, then the 
movement of the access in 1972 condemned and extinguished the access right at that time. 
7. In Fourth District Court case State v. Bradley B., LLC, et al. ("Dillon"), the court 
found that a permit had been issued for the deeded access. This finding was made over ITD's 
objection and contrary evidence presented by ITD. Nevertheless, on the basis of its finding that 
a permit had been granted, the court ruled that the access right had been perfected and that 
moving the access resulting in a taking. It is clear from the decision that if the court had found 
that no permit had been obtained, it would have held that the access right had not been perfected 
and that no taking occurred. In the case at hand, it is undisputed that no permit was granted. 
Therefore the access right was not perfected and no taking of an access right occurred. 
8. The findings and conclusions of Mr. Dobie's affidavit filed with this motion are 
contrary to the findings and conclusions of the Boise Fire Marshall who personally oversaw and 
participated in field testing of two different fire engines at the HI Boise property on August 26, 
2010. The Fire Marshall found emergency access to the HI Boise property to be safe, 
reasonable, and adequate. See Ex. B to York Aff. (Declaration by Boise Fire Marshall). 
Mr. Dobie's conclusions are also contrary to the fact that nearly all commercial accesses in the 
Boise area are the same size or smaller than HI Boise's driveway on Vista Avenue. Thus, if 
Mr. Dobie's contentions were actually correct, then all commercial driveways in Boise are not 
wide enough to accommodate emergency or commercial vehicles. 
II. FACTS RELEVANT TO MOTION 
HI Boise's motion ignores the basic facts of the case. As shown repeatedly in prior 
affidavits filed with the Court, lTD is not taking or restricting any access ofHI Boise. HI Boise 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION I~OR RECONSH>ERATION 
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had a full-movement driveway on Vista Avenue before the Project, and it will have one in nearly 
the identical location after the Project. The only change to the driveway is that it has been 
moved 2.055 feet to the south, and 4.480 feet east. Supp. Jacobs Aff., at 4, ~ 17 (filed May 19, 
2010). The driveway will continue to be northeast of Station 24+53.01 of the original Vista 
Avenue Survey. Thus, the driveway will still be within the area defined in the 1967 deeds 
reserving access. Id. at 4, ~ 18, and 8, ~ 34. 
The lane configuration and road striping on Vista Avenue will be the same after the 
Project as before the Project. Id. at 4, ~ 13. Traffic flow will be the same. Id. at 3-4,7-8. 
No center median is being constructed to limit access to or from HI Boise's driveway on Vista 
Avenue. Id. at 3, ~ 9. No signs are being installed to restrict turning movements in or out of the 
Vista driveway. Id. As to the remaining driveways to HI Boise, the Project does not involve or 
touch the driveways HI Boise has on Sunrise Rim Road. Lastly, all of the traffic conditions 
complained ofby HI Boise through Mr. Dobie are existing condlitions and not caused by the 
Project. Id. at 7-8, ~~ 30-33. 
On August 26, 2010, the Boise Fire Marshall personally oversaw and conducted field 
testing at the HI Boise property to determine if the property had adequate access for use by 
emergency vehicles. The following are excerpts of his findings and conclusions: 
On August 26,20 10, I physically tested the safety and adequacy of 
the driveways and approaches into the HI Boise property with a 
drive-through of two vehicles, a Pierce 105' All-Steer Aerial 
Truck, and a Pierce Engine. The Pierce Aerial Truck was selected 
for the drive-through because it is one of the first-response vehicles 
that would be dispatched by the Fire Department. The second 
vehicle, the Pierce Engine, was selected at HI Boise's request 
because it had fixed rear axles and was one of the least 
maneuverable vehicles the Boise Fire Department has in its 
inventory. 
A description ofthe drive-through tests of the HI Boise property is 
as follows: HI Boise set up pylons along Vista Avenue and its 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION IrOR RECONSJ][lERATION 
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driveway off of Vista Avenue that limited the fire engine's north­
bound lane oftravel to the right-hand lane on Vista Avenue and the 
right hand lane on the HI Boise driveway. In my professional 
opinion this configuration and limitation of lanes of travel does 
not represent a real-world scenario, since if there were a real 
emergency, the lanes of travel would be cleared, as would the 
driveway, with the fire engine's lights and sirens .. 
Nevertheless, we proceeded with the drive-through. The result of 
the two drive-throughs was that the Pierce Aerial Truck was able 
to navigate the tum from Vista A venue into the HI Boise driveway 
without any difficulties. The Pierce Aerial Truck also was readily 
able to negotiate its way in and around the HI Boise Property 
without problem. Additionally the Truck was able to enter and exit 
the HI Boise Property via its driveway access from Sunrise Rim 
Road. 
For the Pierce Engine, with the fixed-rear axles, the vehicle could 
not maneuver when turning into the HI Boise property, heading 
north with the pylons in place. The vehicle required an additional 
two-feet of room to make the tum. However, under real-world 
conditions - without the pylons there - the Pierce Engine could 
readily make the tum. As noted above, if a real emergency existed 
and the lanes of Vista Avenue and/or HI Boise driveway were 
blocked, the fire engines could clear the lanes as needed. Thus, 
the pylons were not a realistic restriction for the fire engine. 
Additionally, the engine had no difficulty negotiating in and 
around the HI Boise property, and it was able to readily enter and 
exit the Property via its driveway access from Sunrise Rim Road. 
Based on my knowledge and experience, the new reconstructed 
driveway is an improvement over the prior driveway offof Vista 
Avenue. The prior driveway had an uneven slope, and one side of 
the driveway was steeper than the other side. Now, in its current 
and improved condition, the driveway has a consistent and even 
slope, which makes it easier for the fire and emergency vehicles to 
navigate the driveway. With respect to the turning radii for the 
driveway, in my opinion there is no change in the driveway 
conditions from what existed prior to the Vista Interchange Project. 
In addition, during the field test of the fire vehicles conducted on 
August 26,2010, I confirmed that the HI Boise driveway provides 
safe, reasonable and adequate access to the property for fire and 
emergency vehicles, and fire and emergency vehicles can readily 
access the property and circulate within and around the property. 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION Ii'OR RECONSIDERATION 
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In my professional opinion as the Deputy Chief Fire Marshall for 
the City of Boise, the HI Boise driveway from Vista Avenue, as 
well as the available alternate accesses to the property from 
Sunrise Rim Road, are acceptable and provide safe, reasonable and 
adequate access to the property for the City of Boise's fire and 
emergency vehicles. 
Declaration of Mark Senteno, Deputy Chief Fire Marshall, City ofBoise (dated Aug. 27,2010) 
(attached as Ex. B to the York Aff.). Thus, it is clear that all of HI Boise's concerns and 
arguments about access for emergency vehicles are unfounded and contrary to the facts. 
III. ARGUMENT 
A.	 The Rule In Fonburg Does Not Allow HI Boise To Recover All Of The Forms Of 
Damages It Seeks In This Case. 
In support of its motion for reconsideration, HI Boise places great weight on a single 
isolated quote from a 1958 Idaho Supreme Court case, State ex rel. Rich v. Fonburg, 80 Idaho 
269, 328 P.2d 60 (1958): 
Where a part ofthe owner's contiguous land is taken in a 
condemnation proceeding, all inconveniences resulting to the 
owner's remaining land, including an easement or access to a road 
or right of way formerly enjoyed, which decrease the value of the 
land retained by the owner, are elements of severance damage for 
which compensation should be paid. 
Id. at 278, 328 P.2d at 64. 
HI Boise contends that this statement allows it to recover any and all forms of "damages" 
it claims to have suffered, even if Idaho law bars the damage claims and even if the Project did 
not cause the so-called "damages." In addition to being contrary to many more recent Idaho 
Supreme Court cases, HI Boise's argument is contrary to the actual holdings in Fonburg. The 
actual holdings on severance damages in the case in fact show that most of the "inconveniences" 
for which the property owner sought compensation were held by the Idaho Supreme Court to be 
barred by law and not compensable. 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION I~OR RECONSI][)ERATION 
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In Fonburg, the property owner's farm abutted and had access to State Highway 95. !d. 
at 274,328 P.2d at 61. The State was engaged in a project to construct a new four-lane limited 
access highway. ld. at 274, 328 P.2d at 61-2. As part ofthe project, the State condemned 12.76 
acres of Fonburg's land for the construction of the new highway. ld. The new highway was 
relocated and did not follow route of the old highway, but instead ran along "the north side of 
defendant's land and south of the Camas Prairie Railroad." !d. at 63,328 P.2d at 274. As part of 
its acquisition, the State condemned Fonburg's right to access the new highway, praying in its 
complaint "that defendant's access to said road from the lands which the proposed highway 
crosses, be prohibited and restrained." !d. The project also eliminated the old highway where it 
abutted Fonburg's land: 
The new road, when constructed, will eliminate the section of 
highway No. 95 where it now abuts and crosses defendant's land, 
and will destroy the existing easement of ingress and egress from 
his land to said highway No. 95, and connecting points, formerly 
enjoyed. 
!d. Thus, the facts in Fonburg contrast sharply to the present case. In the present case" no access 
is being taken, closed, or restricted. Whereas in Fonburg, the property owner was denied access 
to the new highway and all access to the old highway was destroyed, leaving Fonburg with no 
access. The opening of Fonburg's briefbefore the Idaho Supreme Court shows that the State 
condemned all access: 
The State filed its Complaint herein asking condemnation 
of the fee simple title to a strip ofland extending the full length of 
appellants' farm, 300 feet in width on the west end where the 
easement for ingress and egress to and from appellant's land to 
public roads, including U.S. Highway No. 95 exists, and is in US(~ 
and which wide right-of-way takes the entire possible access from 
appellant's land to existing public highways and narrowing 
considerably on the east end where no access is possible. 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION I~OR RECONSIJDERATION 













     










Ex. A to York Aff. (Appellant's Opening Briefui State v. Fonburg, 80 Idaho 269, 328 P.2d 60 
(1958), (emphasis added)). 
On appeal, Fonburg challenged the refusal of the district court to instruct the jury on a 
number of forms of severance damages he sought to recover based on loss of access. The only 
claim the Idaho Supreme Court agreed with, however, was that the jury should have been 
instructed on "claimed severance damages because of destroyed or curtailed access to highway 
No. 95, as formerly enjoyed...." !d. at 65, 328 P.2d at 279. 
Contrary to HI Boise's contention, Fonburg was not allowed to recover for "all 
inconveniences" caused by the project. For example, Fonburg's residence was located on the 
other side of the railroad tracks that ran through the middle of his land, and he sought severance 
damages for the loss of convenient access to his property on the other side of the railroad. Id. at 
277,328 P.2d 64. The Court ruled that Fonburg could not recover the severance damages sought 
because the two parcels were not contiguous, being split by the railroad line. !d. In ad.dition, the 
Court ruled that Fonburg was not entitled to severance damages. for not being able to have access 
to the new highway, which was certainly an inconvenience to the remainder property: 
Nor is the condernnee entitled to damages because he is not 
granted unrestricted access to the new part of the road being 
constructed. There is no inherent right of access to a newly 
relocated highway. The new highway not being in existence prior 
to the present construction, the landowner would suffer no 
compensable damages because his access to the new construction 
was denied him. The condernnee never having had access to the 
new highway there is no easement or access taken in this 
proceeding. There can only be compensable damages for an 
existing easement, and when one does not exist, there is none to 
take. 
!d. at 277-78, 328 P.2d at 64. 
The Idaho Supreme Court also rejected an instruction requested by Fonburg that sought 
"to recover severance damages for non-contiguous parcels of land and matters not within the 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION ]?OR RECONSIJDERATION 
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pertinent issues." !d. at 278,328 P.2d at 64. Thus, the actual holdings in Fonburg make clear 
that most of the "inconveniences" for which Fonburg sought recovery were denied and held not 
to be takings of a property right or compensable as severance damages. 
In short, nothing in Fonburg suggests that HI Boise can recover severance damages 
barred by law simply because a partial taking of land occurred in this case. 
B.	 Bastian Applies And Bars HI Boise Claims Based On Pattern Of Traffic Flow. 
HI Boise attempts to distinguish State ex re!. Moore v. Bastian, 97 Idaho 444, 546 P.2d 
399 (1976), by arguing that the holding in Bastian "dealt only with the regulatory aspect of the 
road widening project at issue, and had no impact on the property owner's ability to assert all 
damages resulting from the physical taking, as established in Fonburg and Covington." HI Boise 
Brief, at 8 (filed Sept. 3,2010). This statement clearly shows the fallacy of HI Boise's argument 
and its reliance on Fonburg. The Court in Bastian specifically reversed the trial court rulings 
and jury award for allowing evidence of damages caused by restrictions in turning movements 
and changes in traffic pattern, which is precisely the situation here. !d. at 447,546 P.2d at 402. 
Bastian involved a project to improve a state highway. Id. at 446,546 P.2d at 401. 
As part of the project, the State condemned a portion of the Bastians' property along Addison 
Avenue in Twin Falls, and condemned a portion of the Bastians' property along Washington 
Street. Id. As part of the project, the State constructed a raised center median on Addison 
Avenue, which prohibited left turns in and out of the Bastians' property on Addison Avenue. Id. 
Also as part of the project, the State painted a double yellow line median on Washington Street. 
Id. As a result, the Bastians sought compensation for the value of the land taken, and severance 
damages due to the restrictions on access to their property. !d. 
The trial court let the Bastians present evidence of damages caused by restrictions on 
access, and the Idaho Supreme Court reversed. !d. at 447,546 P.2d at 402. The Idaho Supreme 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION ]?OR RECONSIOERATION 
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Court held that "[w]hile it is true that defendants have a property interest in access to public 
streets ... nevertheless, not all impairments of that right are compensable or per se 
unreasonable." Id. (emphasis added). This ruling directly refutes HI Boise's contention, based 
on its incorrect reading ofFonburg that all inconveniences are compensable. 
The Idaho Supreme Court went on to hold as follows: 
That right of access does not encompass a right to any particular 
pattern of traffic flow or a right of direct access to or from both 
directions of traffic and we find no impairment of access here. All 
who wish to reach defendants' property may do so with relatively 
minor inconvenience. 
!d. Again, this holding squarely refutes HI Boise's reading of Fonburg. Here, the Idaho 
Supreme Court acknowledged that the project would result in inconvenience to the remainder 
property, but denied compensation for that inconvenience. Whereas, HI Boise insists that all 
inconveniences are compensable under Fonburg. HI Boise's argument is in fact refuted by both 
Fonburg and Bastian. 
C.	 HI Boise's Argument That The Court Mistakenly Applied A Regulatory Standard 
To The Access Issue Is Contrary To The Court's Ruling And Has No Foundation 
In Idaho Law. 
1. Introduction. 
HI Boise's argument regarding regulatory versus physical takings cases is misleading 
because HI Boise has made claims for both regulatory takings and a claim for a physical taking 
of access. By asserting regulatory claims, HI Boise has made all of the cases it characterizes as 
"regulatory" cases directly applicable. The regulatory taking claims are clearly barred by law, as 
ruled by the Court in its Summary Judgment Order of July 23,2010. The fact that this case also 
involves a physical taking for a new sidewalk does not change the law on these barred claims. 
HI Boise now attempts to recover for these barred claims by tying them to the slight 
movement of the Vista Avenue driveway. This argument is equally unavailing. As noted above, 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION ]:rORRECONSlDERATION 
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the isolated quote from Fonburg does not allow it to recover on claims otherwise barred by law. 
In addition, any claim for severance damages must have a causal connection to the physical 
taking. A movement of the driveway 2 feet south and 4 feet east in no way caused increased 
traffic on Vista, changes in traffic flows, patterns, or volumes on Vista, increased traffic 
congestion at nearby intersections, or any of other similar types of damages that HI Boise has 
sought to recover and which the Court has dismissed from the suit. 
2. Regulatory Taking Standards in Idaho. 
"Regulatory taking" standards are found in two Idaho cases: Covington v. Jefferson 
County, 137 Idaho 777,53 P.2d 828 (2002); and Moon et al. v. North Idaho Farmers 
Association, 140 Idaho 536, 96 P.3d 637 (2004). In Covington, the Court found that a taking 
does not occur merely because property is "damaged." This ruling was based on the Idaho 
Constitution, which only protects against "takings" ofproperty but does not provide 
compensation for mere "damage." Covington, at 780, 53 P.3d at 831. 
The Court identified the forms or standards for regulatory takings in Idaho. First, a 
taking can occur if all use and access to a property is "destroyed." Id. (citing Hughes v. State, 80 
Idaho 286, 295, 328 P.2d 397, 402 (1958)). Second, a zoning regulation can result in a taking if 
it renders the property devoid of any value. "[A] zoning ordinance that downgrades the value of 
private property does not necessarily constitute a taking where residual value remains." 
Covington, 137 Idaho at 781,53 P.3d at 832. The Court also noted that no taking occurs by 
regulation unless the regulation "permanently deprives the owner of 'all economically beneficial 
uses' of his land." Id. (citing Lucas v. South Carolina Coastal Council, 505 U.S. 1003,1019 
(2002)). 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION :FORRECONSIDERATION 
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These principles were reaffirmed in Moon et al. v. North Idaho Farmers Association, 140 
Idaho 536, 96 P.3d 637 (2004). In that case, the Idaho Supreme Court held as follows: 
The taking asserted then, is in the nature of a regulatory taking, but 
the plaintiffs have not claimed a permanent deprivation of all 
economically beneficial uses of their land. As such, under the 
Idaho Constitution, which does not allow less that a total 
deprivation of use or denial of access, and under Lucas, 505 U.S. 
1003, 112 S.O. 1465, 152 L.Ed.2d 798, there is no taking in 
violation of the state or the federal constitution. 
Moon, 140 Idaho at 542, 96 P.3d at 643. 
3. The Court Did Not Mistakenly Apply a Regulatory Taking Standard. 
In assessing HI Boise's claim for taking of access and damages based on traffic flow, 
"de facto" median, difficulties in making left turns in and out of the property, and so on, the 
Court did not apply any of the "regulatory taking" standards adopted in Idaho. The Court did not 
analyze whether the Project deprived HI Boise of all economically viable uses of its property, or 
whether the HI Boise property had no residual value after the property, or whether all access and 
use of the property had been destroyed. Rather, the Court properly looked to Idaho case law on 
the specific issues and claims raised by HI Boise and applied the principles in those cases. 
HI Boise cites Covington v. Jefferson County, 137 Idaho 777, 53 P.2d 828 (2002), for the 
proposition that "it is inappropriate to treat precedent from one [form of taking] as controlling on 
the other." Id. at 781,53 P.3d at 832 (brackets added) (citing Tahoe-Sierra Pres. Council v. 
Tahoe Regional Planning Agency, 535 U.S. 302, 122 S.Ct. 1465, 152 L.Ed.2d 517 (2002). 
However, to clarify, the U.S. Supreme Court explained in Tahoe-Sierra that "we do not 
ask whether a physical appropriation advances a substantial government interest or whether it 
deprives the owner of all economically valuable use, [and] we do not apply our precedent from 
the physical takings context to regulatory takings claims." Tahoe-Sierra, 525 U.S. at 323-24, 
122 S.Ct. at 1479. In short, to be compensable, a physical taking is not required to deprive the 
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owner of all economically valuable uses of the property, which is the standard for whether a 
regulatory taking has occurred. Any physical taking ofproperty is compensable. By the same 
token, a regulatory taking does not require an actual physical appropriation of property. Most 
importantly, nothing in Tahoe-Sierra suggests that if certain forms of damages are barred in a 
regulatory takings case, those damages cannot also be barred by law in a physical taking case. 
4. The Claims and Damages Sought by HI Boise Are Barred by Idaho Law. 
Contrary to HI Boise's express and implied arguments, many forms of damages are 
barred in both non-physical and physical takings cases in Idaho" This principle is amply 
demonstrated in Idaho case law. The most obvious examples are the very forms of damages 
HI Boise seeks to recover in this case. For example, the Idaho Supreme Court in State ex rel. 
Moore v. Bastian, 97 Idaho 444,546 P.2d 399 (1976), a case involving a physical taking and 
traffic control measures, relied on non-physical takings cases such as James v. State, 88 Idaho 
172,397 P.2d 766 (1964) and Mabe v. State, 83 Idaho 222, 360 P.2d 799 (1961), in holding that 
a property owner in a physical takings case has no right to a particular pattern or flow of traffic. 
Bastian, at 447,546 P.2d at 402. Thereafter, non-physical takings cases, such as Brown v. City 
ofTwin Falls, 124 Idaho 39, 855 P.2d 876 (1993), have relied on Bastian for the same 
proposition. See Brown, at 43, 855 P.2d at 880 (holding that the claim in Brown ofloss of access 
based on raised medians was "indistinguishable" from the claim in Bastian where a physical 
taking occurred along with construction of raised medians). 
In Brown v. City ofTwin Falls, 124 Idaho 39, 855 P.2d 876 (1993), which HI Boise 
characterizes as a "regulatory taking" case, the property owners argued that the city's placement 
of raised medians in the road adjacent to their property constituted a taking without just 
compensation. "The Browns base their inverse condemnation claim on the rule that access to a 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION J~OR RECONSIJDERATION 
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public way is a property right appurtenant to land which, if unreasonably limited by a 
municipality or the sate, can result in a taking under of property under Article I, § 14." [d. at 41, 
855 P.2d at 878. Relying on State ex reI. Moore v. Bastian, 97 Idaho 44, 546 P.2d 399 (1976) 
and Powell v. McKelvey, 56 Idaho 291,53 P.2d 626 (1935), the Idaho Supreme Court ruled that 
no taking had occurred, and did not apply a "regulatory taking" standard: 
We find the Browns' claim to be indistinguishable from the claims 
made in Bastian and Powell. Although the Browns characterize 
their claim as one involving a limitation of access, they are 
primarily asserting the right to have traffic traveling south on Blue 
Lakes Boulevard and west on Addison Avenue access their 
property by making a left hand tum across oncoming traffic instead 
of traveling an additional block or two which the medians now 
require. Since that "right" has been interfered with, the Browns 
request damages for a taking of their property. However, similar 
to the plaintiffs in both the Bastian and Powell cases, the Browns 
do not have a property right in the way traffic flows on the streets 
abutting their property ... We find the situation in this case to be 
indistinguishable from those ofBastian and Powell. 
[d. at 43, 855 P.2d at 880. 
This ruling by the Idaho Supreme Court is dispositive ofHI Boise's argument that so-
called "regulatory" cases are treated differently from "physical taking" cases OIl the issue of 
whether a property owner can recover the types of damages sought by HI Boise in this case, 
including damages based on an alleged right to or change in traffic flow or pattern. Here, the 
Idaho Supreme Court held that the Bastian case (involving a physical taking and construction of 
medians) and the Brown's claim (involving only the construction ofmedians in an existing 
roadway) were "indistinguishable." Thus, the rule in Idaho is universal: no property owner has 
a right "in the way traffic flows on the streets abutting their property," Brown, at 43,855 P.2d at 
880, or, as phrased in Bastian, "a right to any particular pattern of traffic flow or a right of direct 
access to or from both directions of traffic ... ." Bastian, at 447, 546 P.2d at 402. 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION ]fOR RECONSIJDERATION 
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As further demonstrated below, the Court's ruling denying many of the alleged "takings" 
and "damages" associated with HI Boise's claim of loss or restriction of access (separate from 
the slight movement of the driveway) is amply supported by law. 
5. The Damage Claims Dismissed by the Court are Clearly Barred by Law. 
The access-related claims dismissed by the Court are clearly barred by law. First, the 
claims are based on increases in traffic and on traffic flows and patterns. See HI Boise 
Memorandum Opposing lTD Motion For Partial Summary Judgment ("Mem. Opp."), at 17-19; 
Butler Aff., at' 14; Dobie Aff., at' 19. Idaho law is clear that a property owner does not have a 
private property right in any flow of traffic or a particular pattern of traffic flow. 
The traffic conditions complained ofby Mr. Dobie were existing conditions that were 
occurring before the Project, thus barring HI Boise's claim. See Supp. Jacobs Aff., at 7, , 30 (all 
of the negative traffic conditions noted by Mr. Dobie are already present in the existing condition 
or will occur or worsen even if the Project is not built); and 7, , 31 (traffic lines at the 
Vista/Elder intersection causing stacking past HI Boise driveway on Vista and interfering with 
left hand turns in and out ofHI Boise is an existing condition); and p. 17 (same). Similarly, any 
worsening of these conditions will happen whether the Project is built or not. Id. at 7, '~30, and 
pp. 18-19. HI Boise cannot be compensated for existing conditions or conditions that would 
occur without the Project being built. 
Case law makes clear that an increase in traffic is not a taking and is not compensable in 
a condemnation case. See lTD Reply Br. on Summary Judgment, at 13-14 and cases cited 
therein (filed May 19, 2010). 
Numerous Idaho cases hold that medians and other traffic control devices that restrict 
left-hand turning movements do not constitute a taking of a private right or private property. 
Case law from other states also makes clear that such restrictions which arise as part of a 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION I~OR RECONSI][)ERATION 
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condemnation of property are not compensable. See !d. at 14 and cases involving partial takings 
cited therein. 
Idaho courts have repeatedly held that alleged damages caused by changes to traffic flow, 
volumes, patterns, or routes are not compensable in an eminent domain proceeding. See lTD 
Opening Br. on Summary Judgment, at 21-23 and cases cited therein (filed March 2,2010). In 
each of these cases, the Idaho Supreme Court held that the right of access to a public road does 
not encompass a right to any particular access from any particular road, or a right of any 
particular pattern or flow of traffic. 
The vast majority of courts across the country are in agreement with Idaho that no 
compensable deprivation of property occurs where reasonable access remains or where a less 
convenient or more circuitous means of access is created. !d., at 23-24, and cases cited therein. 
HI Boise has not cited any cases (including no physical taking cases) that hold that an 
increase in traffic or a change in the manner that traffic flows is a compensable taking, or that it 
is the equivalent of closing or eliminating an access, constructing a barrier across an access, or 
building a center median in a roadway to close or restrict access. HI Boise's claim for loss of 
access has no support in the law and should be dismissed on summary judgment. 
D.	 The Deeded Access To HI Boise Was Condemned And Extinguished By 1~)72. 
It is undisputed that the deeded access right claimed by HI Boise has never been 
perfected by a permit. Since it is undisputed that no permit was issued, the acc(:ss right could 
only be perfected by being fixed in location. Mr. Jason Brinkman, a senior engineer with ITD, 
has carefully reviewed ITD files and ACHD project plans. Based on that research, 
Mr. Brinkman has determined the following: 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION :FOR RECONSIDERATION 
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•	 The Holiday Inn was built before the Vista Interchange was constructed in 1969. 
•	 The Holiday Inn had a driveway or approach onto Vista Avenue prior to 
construction of the Vista Interchange Project in 1969. 
•	 As part of the Vista Interchange project in 1967-69, lTD acquired property from 
the Holiday Inn. As part of the acquisition, the Holiday Inn reserved access to 
Vista Avenue by deed, with the access to be Northeasterly of Station 24+53.01. 
•	 As part of the 1967-69 project to build the first Vista Interchange, ITD moved and 
reconstructed the original access to the Holiday Inn property on Vista. 
•	 As part of that same project, lTD also installed a second access to the north, to be 
shared by the Holiday Inn and a gas station on the corner of Vista and Elder. 
•	 In 1972, lTD engaged in another project involving portions of Vista Avenue 
where the Holiday Inn is located. 
•	 As part of the 1972 project, ITD moved and reconstructed the primary access to 
the Holiday Inn on Vista. It also closed the former joint use access to the north 
and replaced it with two separate approaches. 
•	 Therefore, the Holiday Inn approaches on Vista Avenue were moved and the sizes 
were changed in the lTD project in 1972. 
•	 The approaches to the Holiday Inn property were restricted to right-in, right-out 
turning movements by a median in Vista Avenue following the J972 project. 
This condition remained in effect until approximately 1990. 
See Brinkman Aff., at 3-9. 
In its brief in support of its motion for reconsideration, HI Boise acknowledges that the 
Vista Avenue approach was moved as part of the 1972 project. See HI Boise Br., at 10. 
Based on these facts, it is clear that HI Boise's deeded access right was condemned and 
extinguished as early as 1969, and no later than 1972. Specifically, it is undisputed that no 
permit was ever issued for the access. Therefore, the access could not have been perfected by 
permit. The only remaining way for the right to have been perfected is by having it fixed in 
place. 
ITD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION F'OR RECONSI])ERATION 
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The original driveway reserved by deeds in 1967 was moved by ITD as part of the 1969 
project constructing the Vista Avenue interchange. HI Boise argues that any movement of the 
access (even the slight movement of2.055 feet to the south and 4.480 feet east as part of the 
current Project) constitutes a taking. Therefore, the deeded access right was taken and 
condemned by lTD in 1969. 
The access built by lTD in 1969 remained in place until 1972, when lTD again moved 
and reconstructed the access. Therefore, as argued by HI Boise, since any movement of the 
access constitutes a taking, the deeded access right was taken, condemned, and extinguished by 
ITD no later than 1972, and the deeded access right no longer existed after that time. 
To recover compensation for that taking, HI Boise or its predecessors should have filed 
an inverse condemnation claim. Any claim made now for compensation for loss of the deeded 
access right is clearly time barred. Moreover, HI Boise had no deeded access right at the time of 
the current Project and no deeded access right has been taken in this case. 
In Idaho, a claim for inverse condemnation must be brought within four (4) years. See 
Idaho Code § 5-224, and, e.g., McCuskey v. Canyon Cty. Commrs., 912 P.2d 100, 103 (1996) 
McCuskey, 912 P.2d at 103 ("limitations period for inverse condemnation is contained in I.C. 
§ 5-224, which is the statute of limitations for all actions not specifically provided for in another 
statute"). 
Idaho has adopted two rules for determining when a cause of action for inverse 
condemnation accrues. First, Tibbs v. City ofSandpoint, 603 P.2d 1001, 1005 (Idaho 1979), 
holds that the time of the alleged taking, and hence the time the cause of action accrues, is at the 
time that the full extent of the plaintiffs loss of use and enjoyment of the property becomes 
"apparent." In this instance, that time would have been when it became apparent that the 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION I~OR RECONSIII)ERATION 
RE: CIRCUITY - 18 
001785
    




    
   
 
  
   
 
   
   
 , .  
 
 
/Sa ,  
 s.
 
   
 
driveway on Vista Avenue was to be moved - whether in 1969 or no later than 1972. Upon 
movement of the driveway, the full extent of the loss of use and enjoyment of it was readily 
apparent and the cause of action for that pipe accrued. 
In C & G, Inc. v. Canyon Highway District No.4, 75 P.3d 194, 198 (Idaho 2003), the 
Idaho Supreme Court held that landowners affected by a public construction project should have 
more time than the rule in Tibbs allows before the inverse condemnation action accrues: 
A landowner subjected to the taking of his or her property by a 
government construction project should not be required to 
prematurely bring an inverse condemnation claim before damages 
can be fully addressed. 
C & G, Inc., 75 P.3d at 198. Therefore, the court adopted a second rule, known as the "project 
completion" rule for inverse condemnation claims involving government construction projects: 
A private citizen whose land is taken by means of a construction 
project has the right to wait until completion of the project before 
his or her inverse condemnation claim accrues for purposes of 
calculating the statute of limitations. 
!d. 
Even using the later "project completion" rule, HI Boise's claim for inverse 
condemnation of the deeded access is barred by the four (4) year statute oflimitations. 
Accordingly, the claim should be dismissed. 
E.	 The Decision In The Dillon Case Supports lTD's Contention That The Del~ded 
Access Right Was Not Perfected And No Taking Has Occurred. 
Fourth District Court case State v. Bradley B., LLC, et al. dated Dec. 17,2009 
(hereinafter "Dillon") demonstrates that HI Boise's deeded access right was never perfected. 
In the present motion, HI Boise makes much of the fact that lTD contends that no permit was 
issued to the property owners in Dillon. If HI Boise had reviewed the pleadings in that case, it 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION F'OR RECONSII)ERATION 
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would have seen that ITD had presented evidence and made that argument that no permit had 
been granted to the property owners in Dillon. 
Specifically, in Dillon, ITO argued to the court that no permit had been issued for the 
access, and therefore the access right had not been perfected. Nevertheless, the court found, over 
ITD's objection and evidence to the contrary, that a permit had been issued and, on that basis, 
ruled that the access right had been perfected and moving the access resulting in a taking. Thus 
it is clear that, if the court in Dillon had found that no permit had been obtained, it would have 
held that the access right had not been perfected and no taking occurred. 
In this case, it is undisputed that no permit was issued for the HI Boise ease. Therefore, 
under the analysis established by the court in Dillon, ifno access permit was issued then the 
access right is not perfected and no taking of the access right has occurred. Using that same 
analysis in this case, since it is undisputed that no access permit has ever been granted to HI 
Boise or its predecessors in interest, then the access right was never perfected and no taking of 
the access right has occurred. 
F.	 Mr. Dobie's Affidavit In Support Of The Motion To Reconsider Is Contrary To 
The Facts And Fails To Substantiate A Claim Of Loss Or Impairment Of Access. 
The findings and conclusion ofMr. Dobie's affidavit filed with this motion are contrary 
to the findings and conclusions of the Boise Fire Marshall who personally oversaw field testing 
of two different fire engines at the HI Boise property on August 26, 2010, and found the access 
to be safe, reasonable, and adequate. See Ex. B to York Aff., and relevant portions of Fire 
Marshall's Statement cited in Section II. above. The Fire Marshall also found that the 
Department's fire engines could access the property via the driveways on Sunrise Rim Road, 
which Mr. Dobie had previously contended was impossible. Id. And the fire engines could 
access the Vista Driveway even with the traffic cones and other restrictions Mr. Dobie placed in 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION F'OR RECONSIDERATION 
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the driveway, which blocked about half the width of the driveway. !d. The Fire Marshall also 
stated that the cones and other restrictions placed by Mr. Dobie in the driveway were completely 
unrealistic because, in a real emergency, the lights and sirens of the fire trucks would dear any 
cars in the driveway waiting to tum out of the Vista Avenue driveway. Id. The Fire Marshall 
also concluded that the slope of the driveway presented no problem and in fact was an 
improvement over the old driveway that existed prior to the Project which had an uneven slope 
and presented some difficulties for emergency vehicles. !d. 
In addition to being squarely refuted by the Boise Fire Marshall, Mr. Dobie's conclusions 
about the results of the August 26,2010 field testing are refuted by the traffic engineers with 
Stanley Consultants. See Jacobs Aff. The engineers with Stanley Consultants have analyzed 
every contention by Mr. Dobie and show them to be incorrect. Id. 
Under ACHD guidelines, standard commercial driveways are 36 feet wide in Boise and 
Ada County. Jacobs Aff. at 3. lTD provided HI Boise with an even wider driveway of 40-feet 
Id. at 5. This is the width of a standard industrial driveway and the largest driveway allowed. 
It is wider than typically allowed for a commercial business like: the Holiday Inn. Id. Standard 
commercial driveways of 36 feet in width are used all over the City of Boise and Ada County. 
!d. at 6. Therefore, if Mr. Dobie's contention that the HI Boise driveway is not wide enough to 
accommodate emergency or commercial truck traffic, then that would be true for all other 
commercial driveways all over the Boise area, which is certainly not the case. 
In addition, HI Boise has landscaping walls that border each side of its driveway. Id. 
The width of the driveway between these walls was not changed by the Project. The new 
driveway was constructed within the existing landscaping walls. The end result is that the width 
of the driveway between the back of the sidewalk and the HI Boise parking area is the same 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION F'OR RECONS]]lERATION 
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width as before the Project, again refuting claims by Mr. Dobie that the driveway is now too 
narrow as a result of the Project to accommodate emergency and commercial truck traffic. Id. 
Mr. Dobie's conclusions are contrary to the facts and are squarely refuted by the findings 
of the Boise Fire Marshall, who personally oversaw and participated in field testing of two 
different fire engines at the HI Boise property. As noted above, the Fire Marshall found that his 
fire engines could access the property with ease and found the access to be safe, reasonable, 
adequate, and an improvement over the old access. Ex. B to York Aff. In addition, Mr. Dobie's 
conclusions are clearly wrong because they are contrary to conditions found at commercial 
businesses all over Boise who have a 4-foot narrower driveway than HI Boise. 
IV. CONCLUSION 
Based on the foregoing, lTD respectfully requests that the Court deny HI Boise's Motion 
For Reconsideration Re: Circuity. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF IDAHO) 
: ss. 
County of Ada ) 
Case No. CV OC 0903179 
AFFIDAVIT OF JASON BRINKMAN IN 
SUPPORT OF lTD'S OPPOSITION TO HI 
BOISE'S MOTION TO RECONSIDER RE: 
CIRCUITY 
JASON BRINKMAN, being first duly sworn upon oath, deposes and says: 
1. I make this affidavit based upon my personal knowledge and facts known 
to me as set forth below. My personal knowledge is based upon my direct involvement 
in and knowledge of the matters, events, and circumstances described in my affidavit. 
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2. I am the Manager of the GARVEE Transportation Program for the Idaho 
Transportation Department ("lTD"), which includes the 1-84/Vista Interchange Project. 
3. My education and work history are set forth in my first affidavit filed 
March 2, 2010. 
4. I have been employed by the Idaho Transportation Department ("lTD") 
for over 10 years. My background and professional experience is in roadway design, 
highway construction, traffic engineering, and project management. 
1-84/Vista Interchange Project 
5. I am familiar with and have considerable knowledge of the 1-84/Vista 
Interchange Project. I have been directly involved in decisions related to the Vista 
Interchange Project, including design, access, noise mitigation, and acquisition. I also 
have extensive knowledge of the Project in relation to the property owned by HI Boise, 
LLC ("HI Boise"), and HI Boise's driveway on Vista Avenue. 
Timeline of the Vista Access to the Holiday Inn Proper1x 
6. I have reviewed and analyzed project plan sheets for previous projects 
involving the Holiday Inn property. I have also reviewed and analyzed historical aerial 
photographs which depict changes to the Holiday Inn Vista Avenue Access over the 
years. These photographs were taken by lTD or by lTD contractor's at lTD's direction. 
These photographs are maintained in the ordinary and regular course of lTD's business 
as part of lTD's permanent photo archive. I personally witnessed and participated in 
retrieving these photos from the archived file and having these copies made. The 
AFFIDAVIT OF JASON BRINKMAN IN SUPPORT OF lTD'S OI»POSITION 
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following is based upon my review and analysis of all relevant project plans sheets and 
photographs. 
Location of the HI Boise Driveway Prior to the 1969 Construction of the 
Original Vista Interchange Project 
7. Before the original Vista Interchange project, Holiday Inn had a paved 
driveway connecting to a paved access approach that provided access to Vista Avenue 
as it existed before the 1969 Vista Interchange Project. At that time, the Holiday Inn's 
driveway was centered at approximately Station No. 24+95 on Vista Avenue. See July 
5, 1967 Plan Sheet depicting the planned construction of the original Vista Interchange 
(Brinkman Supp. Aff., Ex. ] and 2) (filed May 19,2010). 
8. Construction of the original Vista Interchange was completed in 1969. 
9. At the time of the construction of the original Vista Interchange, the 
Holiday Inn had access to Vista Avenue via the pre-existing approach at approximately 
Station No. 24+95 on Vista Avenue. See July 5, 1967 Plan Sheet depicting the planned 
construction of the original Vista Interchange (Brinkman Supp, Aff., Ex. 1 and 2) (filed 
May 19, 2010). 
10. The paved driveway falls within the limits of the deeds reserving access 
Northeasterly from Station 24+53.01, executed and recorded as contained Instruments 
Nos. 751203 and 751202 in 1967. 
Location of the Holiday Inn Vista Driveways After the Compl.~tion of the 
Original Vista Interchange Project 
11. The 1967 plans for the original Vista Interchange project called for: 
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a. Roadway reconstruction and widening extending north on Vista 
Avenue past the Holiday Inn, through the Sunrise Rim intersection, and ending at 
Vista station 29+31 (located just south of the New York Canal); 
b. Removal of bituminous (asphalt) curb and surfacing on the pre­
existing Holiday Inn access approach to accommodate Vista widening; 
c. Construction of a new 40 foot wide access approach centered at 
Station No. 24+95 on Vista Avenue with a construction note indicating that the 
construction of the approach was to match the existing bituminous (asphalt) 
surface, meaning the Holiday Inn driveway; 
d. Construction of a second 40 foot wide access approach centered at 
Station No. 25+90 on Vista with note to match existing bituminous (asphalt) 
surface. 
12. Therefore, as a result of original Vista Interchange project, lTD's 
predecessor, the Idaho Department of Highways moved and reconstructed the Holiday 
Inn approach at approximately Station No. 24+95 on Vista Avenue. Additionally, 
lTD's predecessor constructed a second 40 foot wide approach for Holiday Inn. The 
construction was completed in 1969. 
Location of the Holiday Inn Vista Driveways in 1971 and Det~llils of Vista 
Avenue. 
13. Attached as Exhibit A is a true and correct copy of an aerial photograph 
of Vista Avenue and the HI Boise Property that was taken on September 15, 1971. The 
photograph is part of lTD's files. (See,-r 6). 
14. This 1971 photograph confirms that 1967 plans were constructed as 
designed: 
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a. Holiday Inn has an approximately 40' wide paved approach 
providing primary Vista Avenue access at approximately Station No. 24+95. 
b. Holiday Inn also has joint use and/or cross access use of an 
approach at approximately Station No 25+90, as evidenced by pavement 
locations and continuity, parking locations and patterns, and the lack of 
boundaries such as curbs or islands to such movements. 
15. In addition, the 1971 aerial photograph shows: 
a. A painted roadway median and a raised curb median exists in the 
middle of Vista Avenue in front of the entire Holiday Inn frontage on Vista 
Avenue, including both of the Holiday Inn driveways. The raised curb median 
begins at approximately Station No 22+00 and ends at approximately Station No 
24+00, where the painted median then begins and continues to approximately 
Station No 26+ 10, located just south of the intersection of then Elder Street, 
north of the Holiday Inn frontage on Vista Avenue; 
b. The effect of these medians is to preclude Ieft-in/Ieft-out access to 
Vista Avenue for owners on either side of Vista Avenue between 1-84 and Elder, 
including the Holiday Inn; 
c. The painted median limits both the primary Holiday Inn approach 
at approximately Station No. 24+95, and the joint or cross access Conoco/ 
Holiday Inn approach at Station No. 25+90, to right-in/right-out movements 
only. 
Location of the Holiday Inn Vista Driveways in 1972 and Details of Vista 
Avenue. 
AFFIDAVIT OF JASON BRINKMAN IN SUPPORT OF lTD'S OPPOSITION 
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16. In 1972, lTD's predecessor, the Idaho Department of Highways, engaged 
in another project involving Vista Avenue. According to the 1972 project plans, the 
project entailed the re-construction of sections of Vista Avenue. See 1972 Plan Sheet 
depicting the planned re-construction of Vista Avenue (Brinkman Supp. Aff., Ex. 3 
(May 19,2010). 
17. According to the 1972 plan sheet: 
a. Vista Avenue was to be widened again across the Holiday Inn 
frontage; 
b. Two (2) driveways were to be constructed to the Holiday Inn by 
lTD's predecessor, both wholly adjacent to the Holiday Inn frontage, with the 
following effects: 
1. The former primary approach was to be moved and 
reconstructed; 
11. The former joint use approach was to be replaced by two 
separate and distinct approaches; one being wholly adjacent to the 
Holiday Inn frontage, the other wholly adjacent to the Continental Oil 
Company (formerly shown as the Conoco Station) frontage. 
18. Therefore, the Holiday Inn approaches on Vista Avenue were moved and 
the sizes were changed as part of the 1972 project. 
19. The size and location of the two new dedicated Holiday Inn approaches 
were then to be approximately: 
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a. one 30 foot approach centered at Station No. 24+89 on Vista 
Avenue with the center being approximately 6 feet south of its previous location 
and the approach being 10 feet narrower than its previous size; 
b. one 40 foot approach centered at Station No. 25+58, with the center 
being 32 feet south of its previous location and with the same width as the 
previous joint use approach size. 
Location of the Holiday Inn Vista Driveways in 1977 and Detatils of Vista 
Avenue. 
20. Attached as Exhibit B is a true and correct copy of an aerial photograph 
that was taken on July 15, 1977. The photograph is part ofITD's files. (See ~ 6). 
21. According to the 1977 photograph: 
a. The location of sidewalks, curbs, approaches, vehicle tracks, and 
parking indicate the use of two Vista Avenue approaches by Holiday Inn that 
conform to the access provided in the 1972 plans for Station Nos. 24+89 and 
25+58; 
b. There is a visibly distinct separation between the northerly Holiday 
Inn approach and the adjacent Continental (Conoco) approach, including a 
section of curb, gutter, and side walk; 
c. A landscape planter box partly obscures the location of northerly 
Holiday Inn approach at Station No. 25+58, and this approach appears to have 
been built narrower than the 40 foot width planned. It appears to be 
approximately 30 feet wide; 
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d. The southerly Holiday Inn approach at Station No. 24+89 appears 
to have been built wider than the 30 foot width planned-it appears to be a full 
40 feet, and was moved to the east and north. 
22. The photograph confirms that 1972 Vista painted median striping was 
built per plans: 
a. The Holiday Inn accesses on Vista Avenue are still right-inlright­
out by virtue of a portion of painted median, and the location of a new dedicated 
left turn bay from northbound Vista onto westbound Elder Street. 
23. Therefore, the 1977 aerial photographs confirm that the Holiday Inn's 
Vista Avenue approach was moved and altered as a result of the 1972 project. 
Location of the Holiday Inn Vista Driveways in 1985 and DehLils of Vista 
Avenue. 
24. Attached as Exhibit C is a true and correct copy of an aerial photograph 
that was taken on October 26, 1985. The photograph is part of lTD's files. (See ~ 6). 
25. All access locations and/or conditions and Vista Avenue striping remain 
unchanged since the 1977 photo. The center median and turn bay on Vista still prevent 
left turns. 
26. The photograph also reveals construction materials and ground 
disturbance at the site of future portico expansion to Holiday Inn main building. 
Location of the Holiday Inn Vista Driveway in 1990 and Details of Vista 
Avenue. 
27. Attached as Exhibit D is a true and correct copy of an aerial photograph 
taken on April 1, 1990. The photograph is part of lTD's files .. (See ~ 6). 
28. The 1990 photograph shows the following changes to the Holiday Inn site: 
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a. A new portico was added to the main Holiday Inn building. 
b. A large new landscape island was constructed on the Holiday Inn 
property immediately adjacent to the Vista Avenue right-of-way with the effect 
of: 
i. Restricting on-site movements and channelizing the Holiday 
Inn driveway connected to the southerly access approach on Vista 
Avenue; 
11. Removing or covering and blocking the driveway leading to 
the second northerly access on Vista Avenue (formerly centered at 
approximately Station No. 25+58). 
29. With respect to access, as of the date of this photograph, the Holiday Inn 
had only one access point on Vista Avenue located in the general vicinity of where the 
access now exists. 
30. Photo also shows notable changes to Vista Avenue, including: 
a. A new right turn bay from southbound Vista to the westbound 1-84 
on-ramp at Vista had been constructed on the opposite side of Vista from the 
Holiday Inn; 
b. The raised curbed median that previously existed south of the 
Holiday Inn approach location on Vista Avenue had been removed and replaced 
with a painted median; 
c. The painted median and dedicated left turn bay for Elder Street had 
been eliminated and replaced with striping permitting two-way left turn 
movements, including into and out of the Holiday Inn approach on Vista Avenue; 
AFFIDAVIT OF JASON BRINKMAN IN SUPPORT OF lTD'S OPPOSITION 
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Location of the Holiday Inn Vista Driveway in 1997 and Details of Vista 
Avenue. 
31. Attached as Exhibit E is a true and correct copy of an aerial photograph 
taken on May 12, 1997. The photograph is part of lTD's files. (See' 6). 
32. All access locations and/or conditions and Vista striping are unchanged 
since the 1990 photo. As of this date, a two-way left turn lane permits full-movement 
access to Holiday Inn approach. 
Location of the Holiday Inn Vista Driveway in 1~)98 and Details of Vista 
Avenue. 
33. Attached as Exhibit F is a true and correct copy of an aerial photograph 
taken on April 21, 1998. The photograph is part of lTD's files. (See' 6). 
34. This photograph shows ACHD's improvements to the Vista/Elder/Sunrise 
intersection: 
a. ACHD closed a portion of Sunrise Rim Road immediately west of 
Vista Avenue, rerouted Sunrise traffic onto Elder Street, and realigned Elder 
Street to line up with Sunrise Rim Road to the east of Vista; 
b. The effect of the ACHD project was to consolidate a problematic 5­
legged intersection into a traditional 4-leg intersection, thereby improving traffic 
operations and flow on Vista and Sunrise Rim; 
c. In addition, minor striping changes on Vista were made near the 
Holiday Inn, including the conversion of the two-way left turn lane north of the 
Holiday Inn frontage back to a dedicated left turn bay for northbound Vista 
traffic turning onto realigned westbound Elder Street; 
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d. Because of the relocation of the Vista/Elder intersection further to 
the north, the dedicated left turn bay no longer blocks left turns into or out of the 
Holiday Inn. 
Conclusion 
35. Based upon the above documents, photographs and analysis, the following 
conclusions are clear as to HI Boise's access to Vista Avenue over the years. 
36. Before the 1969 project, the Holiday Inn had an approach to Vista 
Avenue. 
37. As a result of the 1969 proj ect, Holiday Inn's approach to Vista Avenue 
was moved and reconstructed. After the 1969 project, the: Holiday Inn and Conoco had 
a total of 3 approaches on Vista Avenue. Each party had ~ 1.5 physical approaches, but 
because the one that split their property line was shared, they each effectively had 2 
points of access to Vista Avenue. 
38. As a result of the 1972 project both of Holiday Inn's approaches to Vista 
Avenue were moved. The southern approach was moved less than 1 foot north, and an 
average of 1 to 3 feet east. After the 1972 project, the Holiday Inn and Continental Oil 
(Conoco) had a total of 4 approaches on Vista. Each party had 2 full physical 
approaches, and of course 2 dedicated points of access as a result. The parties no 
longer had to share one in the center - instead they each had their own, side-by-side. 
39. Between 1985 and 1990 the Holiday Inn's northern approach was closed 
and eliminated. No records of these changes have been found in lTD's records. It is 
unclear whether these changes were made by lTD, ACHD, or a third party. 
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40. Between 1997 and 1998, ACHD reconfigured the Vista/Elder/Sunrise Rim 
intersection.
 
Completion of the Sound wall and Project
 
41. As part of this current Project, lTD constructed a sound wall adjacent to a 
portion of HI Boise's property. Construction of this sound wall was completed on or 
about November 4, 2009. 
42. This sound wall was constructed entirely upon lTD's right-of-way and 
does not encroach upon the Holiday Inn's property. At my direction, the sound wall 
was surveyed on September 7th by a professional land surveyor. The survey found that 
the sound wall was constructed per plan and did not encroach upon HI Boise's property 
at any point. Attached as Exhibit G is a true and correct copy of the Surveying 
Services Summary Report prepared by Clinton W. Hansen" PLS. 
43. The 1-84/Vista Interchange Project is nearing completion, and the portion 
of the Project as it relates to the HI Boise Property has been completed. As 
constructed, the approximately 960 square feet of HI Boise property acquired by lTD is 
now occupied by a roadway shoulder and an improved and widened sidewalk. 
Additionally, the portions of the Project for which the temporary construction 
easements were needed have now been completed. 
DATED this 10th day of September, 2010. 
JA ON BRINKMAN 
/ 
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Subscribed and sworn to before me this ~ of September, 2010. 
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I hereby certify that on this 10th day of September, 2010, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to 
the following: 
Fredric V. Shoemaker, Esq. o U.S. Mail 
GREENER BURKE SHOEMAKER P.A. [:g] Hand Delivered 
950 W. Bannock Street, Suite 900 o Overnight Mail 
Boise, ID 83702 o Facsimile 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. I'V1 U S M '1161 .. al
 
1818 Library Street, Suite 300 0 Hand Delivered
 
Reston, VA 90190 0 Overnight Mail
 
Facsimile: (703) 748-0183 0 Facsimile
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~andSurveying and Consulting 
1-84. VISTAAVENUE INTERCHANGE - SOUNDWALL LOCATION VERIFICATION 
BY THE HI BOISE LLC PROPEF~TY 
SURVEYING SERVICES SUMMARY IREPORT 
Assignment 
On September 7, 20 10, Clint Hansen of Land Solutions, Land Surveying and Consulting, PC, (Land 
Solutions) was contacted by Ryan Ward of Central Paving with a request from Jayme Coonce of lTD to 
survey and verify the right-of-way line and the location of the Soundwall constructed with the 1-84, Vista 
Avenue Interchange project. The survey and verification was to include the location of the Soundwall 
and the 3 foot drilled shaft footings to verify that there was no encroachment 011 the HI Boise LLC 
[Holiday Inn) property. Upon completing the survey, a report of the findings as well as an exhibit was to 
be prepared. 
Field Work and Procedures 
Field work for the survey and verification was performed on September 8, 20 1O. Prior to performing any 
work in the field, a reviewal' the plans for the 1-84, Vista Avenue Interchange project was done to verify 
the design of the Soundwall and its location being within the ril~ht-of-way of Interstate 134 and not 
encroaching upon the subject property. Upon reviewal' the plans, it was determined that the Soundwall 
was, indeed, designed to be completely inside the right-of-way, and not encroaching upon the property. 
Surveying was then performed in the field to locate the location of the Soundwall and the right-of-way. 
Upon arrival at the site, an lTD right-of-way brass cap monument set in concrete was located near the 
Soundwall. This monument was verified for its location, and was found to be in a stable and good 
position, and the same location as it was prior to construction. From this monument location near the 
westerly middle of the soundwall at the HI Boise LLC property, the right-of-way was surveyed in both the 
northwesterly and southeasterly directions. A 48" lath with pink fluorescent paint was placed at 50' or 
intervisible intervals along the entire length at the right-at-way along the constructed Soundwall at the HI 
Boise LLC property. From this right-of-way line, measurements were taken to the Soundwall cit the panel 
location, column locations, and footing locations along the length of the wall at the property. 
Several digital photographs were taken, and are included in this report, showing the location of the right­
of-way and the Soundwall, looking both northwesterly and southeasterly. Photos were also taken of the 
right-of-way monument found and the location of the concrete footing. 
All information surveyed was performed using a Trimble R8 GPS receiver, Trimble T5C2 Data Collector, 
and a standard measuring tape. Data collected in the field was downloaded and processed on 
September 9, 20 lOusing Trimble Geomatics Office software. Digital photographs were taken using a 
Casio Exi/im 10.1 Megapixel camera, and were downloaded into the project file. All drawings and exhibits 
were created with AutoCAD Land Desktop 2009 software. 
Conclusions 
Upon assessment and survey of the Soundwall and right-of-way, it is apparent that the Soundwall is not 
encroaching upon the HI Boise LLC property. The back of the columns supporting the wall measure 1.5 
feet from the right-of-way line, and the closest edge of the concrete footings measure from 0.1' feet to 0.8 
feet from the right-of-way line. The panels for the soundwall measure between 2.0 feet to 2.1 feet from 
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the right-of-way line at all locations except near the right-of-way monument found. At this location, the 
panel is a little closer to the right-of-way, and measures 1.5 feet from the right-of-way, due to tile angle in 
the Soundwall. I did not find anywhere that the Soundwall panels, columns, or footings encroach upon 
the property. For further clarification, please see the following attached photos taken at the site, as well 
as the attached exhibit. 
Prepared By: 
Clinton W. Hansen, PLS 
Land Solutions, PC 
231 E. 5th St., Ste. A 208288.2040 (tel) 
Meridian, Idaho 83642 208.2g8.2557 (fax) 
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At ROW Monument - Looking Northwesterly At ROW MClnument- Looking Southeasterly 
At ROW Monument - Footing Close-up 
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Soundwall - Looking Northwesterly 
Soundwall - Looking Southeasterly 
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Mary V. York (lSB #5020) 
Steven C. Bowman (lSB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
NO. s:rr::r:-­
.b,.M ._F_IL~r.!.±.;/::::) _ 
SEP 10 2010 
I AA~la. M".~ArtAfl 61~r"
•. ". ~l ~~ ~~B~~J'l . 
~ u~P'lltr' . 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF UTAH ) 
)ss: 
County of Salt Lake ) 
Case No. CV OC 0903179 
AFFIDAVIT OF ROBERT JACOBS IN 
SUPPORT OF lTD'S OPI'OSITION TO HI 
BOISE'S MOTION TO RECONSIDER RE: 
CIRCUITY 
ROBERT JACOBS, being first duly sworn upon oath, deposes and says: 
1. I make this affidavit based upon my personal knowledge and facts known 
to me as set forth below. My personal knowledge is based upon my direct: involvement 
in and knowledge of the matters, events, and circumstances described in my affidavit. 
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2. My background, training, and work experience are set forth in my first 
affidavit dated March 2, 2010. A copy of my resume is attached as Exhibit A to the 
same affidavit. 
3. I am employed by Stanley Consultants. I am the Chief Transportation 
Engineer for Stanley Consultants. I joined the firm in 1988. 
4. Stanley Consultants is a worldwide provider of engineering, 
environmental and construction services. 
1-84/Vista Interchange Project 
5. The details of the Interstate 84/Vista Interchange Project ("the Project") 
are set forth in my March 2, 2010 affidavit. Stanley Consultants was selected as the 
prime engineering consultant for the Project 
Response To the September 30,2010 Affidavit of Patri(:k Dobie, P.E. in Support of 
Defendant HI Boise, LLC's Motion for Reconsideration re: Circuity 
6. I and the other engineers at Stanley Consultants have reviewed the 
September 30, 2010 Affidavit of Patrick Dobie, P.E. in Support of Defendant HI Boise, 
LLC's Motion for Reconsideration re: Circuitry, along with all materials attached to the 
affidavits. Upon completion of this review, I have identified the following items from 
Mr. Dobie's Affidavit, which are either incorrect, misleading, or in need of 
clarification: 
•	 Item No.1 - Mr. Dobie: The City of Boise attempted access to 
the HI Boise property in two different vehicles. (Page 3, tIT 7) 
Response: On August 26, 2010, a fire engine and fire truck for the City of Boi.se 
conducted a field test to determine whether and the extent to which the vehicles could 
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access the HI Boise property. The field test was documented on a video recording made 
contemporaneously with the drive-through, which I have reviewed. 
As part of the field test, Mr. Dobie placed limitations on where and how the 
emergency vehicles could operate. These limitations placed unrealistic restrictions on 
vehicles that do not represent actual conditions that would exist for the vehicles. The 
limitations created by Mr. Dobie restricted the available width of the driveway 1:0 20 
feet. This restriction assumes that a vehicle would be located in the center of the 
driveway when the fire engine arrived. This limitation is unrealistic and does not 
represent real-world conditions that would exist on site at the driveway. 
The ACHD Technical Requirements note that a 36-foot wide commercial 
driveway will allow a single inbound lane and separate left and right turn lanes for 
outbound travel (Section 7207.9.3). The HI Boise driveway is not striped and never 
was striped, therefore, vehicles exiting the HI Boise property will exit on the right side 
of the driveway, providing additional space for fire engine access. If a vehicle was 
located in the center of the driveway, as proposed by Mr. Dobie, it wouldl move out of 
the way of the emergency vehicle. Additionally, in an emergency, the fire engine or 
truck would arrive at the property with its lights and sirens on and the vehicle would 
move out of the way. 
Another unrealistic limitation that was created by Mr. Dobie was the limitation 
of the fire engine and fire truck to the southbound right-hand lane of Vista Avenue. 
This situation is unrealistic because the left-hand lane will not necessarily be limited or 
blocked by traffic. And if it is, the fire engine would clear the lanes, if n,eeded, through 
the use of its lights and sirens. Also, if stopped traffic was backed up from the Elder 
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Street/Sunrise Rim intersection, the Opticom system for t1he signal would turn the light 
green for Vista Avenue traffic, clearing any traffic blocking the left and right lanes. 
The Opticom system is a signalization system that is part of most every signalized 
intersection in Boise. The system is triggered by the emergency vehicles and will 
automatically turn the lights to green in order to allow traffic to move out of the way of 
the emergency vehicles. The intersection at Elder Street/Sunrise Rim is equipped with 
the Opticom system and would alleviate, if not eliminate, the limiting conditions 
artificially created by Mr. Dobie. Further discussion of the unrealistic restrictions 
placed by Mr. Dobie on the field test of the emergency vehicles is contained in Item No. 
2 below. 
The Project also provides for improved turning capabilities for vehicles, 
including emergency vehicles that did not exist before the Project. The Project 
reconstructed Vista Avenue with a 4-foot shoulder to the l:ip of gutter. Vista Avenue 
prior to the Project did not have a shoulder, making it more difficult for emergency 
vehicles to access the HI Boise property. The strip of land being taken from the HI 
Boise property is to accommodate the shoulder/bike path (4 feet) and the wider 
sidewalk (7 feet vs. 4.5 feet). 
Even with these unrealistic restrictions, the fire truck was able to a.ccess the HI 
Boise property. As documented in the video recording of the attempted access, the 
emergency vehicles were able to successfully access the HI Boise property from the 
Vista Avenue access point as well as the Sunrise Rim access point. 
•	 Item No.2 - Mr. Dobie: I observed that, in the traffic 
conditions mimicking the projected and estimated traffic 
volumes shown by lTD's Synchro videos, where the left 
northbound lane is occupied by traffic and thus unavailable for 
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emergency vehicles to "swing" wide for a right turn into Vista 
Avenue access point at the HI Boise property, the fire engine 
was unable to complete a turn into the Vista Avenue access 
point. (Page 3, ~ 12). 
Response: Mr. Dobie's statements are incorrect. Contrary to Mr. Dobie's statements, 
traffic would not begin to encroach into the left northbound lane until a point 162 feet 
south of the HI Boise access point. The left turning traffic would use the center turn 
lane for storage. The length of the center lane storage provided by the Project is about 
70 feet longer than the storage available in the center lane prior to the Project. 
In the correct Synchro simulation (meaning the current version of the Synchro 
simulation that was provided to HI Boise on March 29,2010), traffic in the right lane 
backs up to the center of the HI Boise access point in one traffic signal cycle at the 
Elder/Sunrise Rim intersection (7 vehicles at 25 feet per vehicle is 175 feet). The 
remaining traffic signal cycles shows five cars as the maximum queue, which does 
reach the north edge of the driveway at 162 feet south of the intersection. This would 
allow ample space for the fire engine to use the left lane to turn into the HI Boise 
access point. If stopped traffic was backed up from the Elder Street/Sunrise Rim 
intersection, the Opticom system for the signal would turn the light green for Vista 
Avenue traffic, clearing any traffic blocking the left and right lanes. 
Further, as described in my previous affidavits, the Syncho simulation is just 
that-a simulation, which is an inexact representation of the projected traffic flow-and 
it should not be relied upon for this type of analysis. 
HI Boise's existing, post-construction driveway is a 40-foot wide driveway, 
which is the width of a standard industrial driveway and the largest driveway allowed. 
It is wider than what would typically be provided for a commercial driveway. The 
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commercial driveway requirement used for businesses with over 1,000 vehicles per day 
but less than 2,000 vehicles per day is a commercial driveway with a maximum width of 
36 feet (ACHD Policy Manual, Section 7200 - Technical Requirements, Section 
7207.9.2). Thus, the driveway width provided to the HI Boise exceeds the maximum 
width for a commercial driveway. The standard commercial driveway is used all over 
Boise and Ada County without creating access restrictions for emergency vehicles. 
The width of the driveway between the landscaping walls was not changed by the 
Project. The reconstruction of the driveway was done between the existing landscaping 
walls without removing and reconstructing them. Therefore, the width of the driveway 
between the back of sidewalk and the HI Boise parking area retains the same width as 
prior to the Project. 
As discussed above, the unrealistic restrictions on the emergency vehicle 
demonstration restricted the available width of the driveway to 20 feet. This restriction 
assumes that a vehicle was in the center of the driveway when the fire engine arrived. 
The ACHD Technical Requirements note that a 36-foot wide commercial driveway will 
allow a single inbound lane and separate left and right turn lanes for outbound travel 
(Section 7207.9.3). Since the HI Boise access point is not striped and never was 
striped, vehicles exiting the HI Boise property will exit on the right side of the 
driveway, providing additional space for fire engine access. If a vehicle was located in 
the center of the driveway, as proposed by Mr. Dobie, it would move out of the way of 
the emergency vehicle or the emergency vehicle would clear the way through the use of 
its lights and sirens. 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF lTD'S OPPOSITION TO 
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Additionally, the Project reconstructed Vista Avenue with a 4-foot shoulder to 
the lip of gutter, which is an improvement over the prior condition on Vista Avenue. 
Vista Avenue prior to the Project did not have a shoulder, making it more difficult for 
emergency vehicles to access the HI Boise property. The strip ofland being taken from 
the HI Boise property is to accommodate the shoulder/bike path (4 feet) and the wider 
sidewalk (7 feet vs. 4.5 feet). As Deputy Chief Fire Marshall Mark Senteno stated in 
his report on the emergency vehicle access demonstration on August 26, 2010: 
Based on my knowledge and experience, the new 
reconstructed driveway is an improvement over the prior 
driveway off of Vista Avenue. ... In addition, during the 
field test of the fire vehicles conducted on August 26, 2010, 
I confirmed that the HI Boise driveway provides safe, 
reasonable, and adequate access to the property for fire and 
emergency vehicles, and fire and emergency vehicles can 
readily access the property and circulate within and around 
the property. 
Deputy Chief Senteno' s full report regarding the attempt to access the HI Boise 
property is attached as Exhibit B to the Affidavit of Mary York in Opposition to HI 
Boise LLC's Motion for Reconsideration Re: Circuity. 
The restrictions placed on driveway conditions wen: unrealistic for current 
traffic volumes as well as future traffic volumes, because the driveway access would 
not be blocked by existing or future traffic volumes, as outlined above. These 
unrealistic restrictions were a result of Mr. Dobie's lack of understanding regarding the 
operations of emergency vehicles. 
However, even with these unrealistic restrictions, emergency vehicles as well as 
a tractor trailer delivery truck successfully accessed the site. 
•	 Item No.3 - Mr. Dobie: If a fire alarm at the HI Boise 
property included notice of smoke, the Fire Department would 
send three fire engines and on fire truck. If the fire alarm 
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included no specific information, the Fire Department would 
send two fire engines and one fire truck. Thus, in either of 
these instances, the majority of the vehicles sent by the Fire 
Department would be unable to access the HI Boise property at 
the Vista Avenue access point. (Pa~~e 4, ~ 13). 
Response: The emergency access demonstration of August 26, 2010, confirmed that 
emergency vehicles can safely and reasonably access the HI Boise property from Vista 
Avenue. See Chief Senteno' s report. 
A fire engine as well as a fire truck can readily access the property. The video-
recorded demonstration provides proof that Mr. Dobie's statement that the Fire 
Department would be unable to access the HI Boise property is completely false. 
•	 Item No.4 - Mr. Dobie: Fire and emergency equipment 
previously accessed the HI Boise property with what has been a 
suitable access, via the driveway to the Holiday Inn located on 
the east side of Vista Avenue. (Page 4, ~ 14). 
Response: As noted above in Item No.2, the geometric conditions at the 
reconstructed driveway are the same or are improved over the driveway prior to the 
Project. The distance from the edge of the Holiday Inn sign to the edge of the traveled 
lane is within one foot of distance prior to the Project. The width of the driveway 
between the landscaping walls is the same. The slope of the driveway is essentially the 
same. 
Therefore, if the previous driveway provided suitable access for fire and 
emergency vehicles, the reconstructed driveway will provide the same suiitable access. 
As also noted in Item No.1, Deputy Chief Senteno stated that the reconstructed 
driveway is an improvement over the driveway prior to the Project. 
•	 Item No.5 - Mr. Dobie: I also observed these emergency 
vehicles attempting to access the HI Boise property by way of 
the existing Sunrise Rim Road access point adjacent to the 
Jackson's Food Mart property. (Page 4, ~ 15). 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF lTD'S OPPOSITION TO 
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Response: As documented in the video recording of the field test for the City of 
Boise's emergency vehicles, the emergency vehicles were able to successfully access 
the HI Boise property from the Sunrise Rim access point. 
•	 Item No.6 - Mr. Dobie: Under Section 503.2.1 of the U'C, in 
order for two fire or emergency vehicles to have room to pass 
each other, drive aisles for fire and emergency vehicles must 
have a minimum width of 20 feet of unobstructed access. The 
measured access width, at its narrowest point at the southerly 
end of the drive aisle between Jackson's Food Mart/gas station 
and the northerly most building is ll6 feet, measured inside curb 
to inside curb. (Page 4, ~ 16). 
Response: The commentary included in Exhibit A to Mr. Dobie's affidavit provides 
an explanation for the minimum width of 20 feet. It states in Section 503.2.1 that: 
the intent of the minimum 20-foot width is to provide space 
for fire apparatus to pass one another during fire-ground 
operations. The need to pass may occur when engines are 
parked for hydrant hook-up, laying hose or when trucks are 
performing aerial ladder operations. 
Engines would not be parked in the Sunrise Rim access for hydrant hook-up. 
There are four fire hydrants in close proximity to the HI Boise property. One is located 
along Vista Avenue on the north side of the HI Boise driveway. Two fin: hydrants are 
located on Sunrise Rim, one on the north side of the street opposite Jackson's Food 
Mart and the other on the south side of the street east of the HI Boise driveway towards 
the east end of the property. The fourth fire hydrant is located on the HI Boise property 
between the conference center and the long term stay building. Engines parked for 
hydrant hook-up would be located on Sunrise Rim, Vista Avenue, or in the HI Boise 
parking lot. 
Engines would not be parked in the Sunrise Rim access for laying hose. Hose 
would be laid from the engine at the hydrant hook-up. An engine may drive through the 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF lTD'S OPPOSITION TO 
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access while laying additional hose from the engine at the hydrant hook-up, but an 
engine would not be parked in the access from Sunrise Rim. 
Finally, a fire truck would not be parked in the Sunrise Rim access for aerial 
operations. Aerial operations for the building along Sunrise Rim would be conducted 
from the parking area parallel to the long direction of the building. Parking in the 
Sunrise Rim access would not provide the coverage that they would need to fight a fire 
from the air. 
Based on the commentary provided in the IFC and the operations used to respond 
to a fire emergency at the HI Boise property, the Sunrise Rim access is a viable 
secondary access for emergency vehicles. Deputy Chief Senteno reached! a similar 
conclusion as documented in his report. Additionally, the conditions at the Sunrise Rim 
access are the same as what existed prior to the Project and have not changes as a result 
of the Project. 
•	 Item No.7 - Mr. Dobie: If the drive aisle of Sunrise Rim Road 
were to become the principal access for fire and emergency 
service, due to the Vista Avenue driveway being cIlosed or due to 
traffic or other devices impeding its use for fire and emergency 
purposes, the drive aisle access from Sunrise Rim Road to all of 
the Holiday Inn buildings, except the northerly most, would be 
unsafe and inadequate according to the standards set forth by 
the IFC. (Page 4, , 17). 
Response: If the Vista Avenue access is closed with the reconstructed driveway, the 
same condition would exist as existed prior to the Project as noted in Item No.4. As 
noted in Item No.4, Deputy Chief Senteno states that the access from Sunrise Rim 
Road is acceptable and provides safe, reasonable, and adequate access to the property. 
According to the commentary of the IFC, the Sunrise Rim Road access would be the 
requirements for a safe access since none of the conditions would exist that require the 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF lTD'S OPPOSITION TO 
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minimum width. Since nothing has changed from conditions prior to the Project, the 
Project has not caused any lack of safety or inadequacy as stated by Mr. Dobie. 
•	 Item No.8 - Mr. Dobie: As the Vista Avenue access point is 
not compliant or sufficient due to the inability of a fire engine 
to gain access to the HI Boise property thereby under 
anticipated traffic conditions, and if compliance with existing 
code is triggered, Section 503.2.1 ofthe IFC would require the 
Holiday Inn to widen the drive aisle mentioned in Paragraph 16 
by at least four feet. (Page 5, ~ 20). 
Response: The fire engine did gain access to the HI Boise property from Vista 
Avenue when the unrealistic restrictions imposed by Mr. Dobie on the driveway were 
removed. The engine needed two additional feet available in driveway width to access 
the property. As noted in Item No.2, the restrictive conditions imposed by Mr. Dobie 
would not occur in the present or the future traffic conditions. 
•	 Item No.9 - Mr. Dobie: As the curbing is currently laid at the 
Sunrise Rim Road access aisle, there was clearly insufficient 
room for two emergency vehicles to travel the aisle at the same 
time, such that the access is not compliant with Section 503.2.1 
of the IFC, as described above. (Page 5, , 20). 
Response: As noted above in Item No.6, the need for two emergency vehicles to 
travel side by side in the Aisle from Sunrise Rim Road would not exist. 
•	 Item No. 10 - When vehicles are stacked in the outbound lanes 
of the Vista Avenue access drtveway, the Vista Avenue driveway 
does not meet these turning radius requirements as set forth in 
the American Association of State Highway and Transportation 
Officials ("AASHTO It ) guidelines. (Page 5, ~ 22). 
Response: AASHTO does not have turning radius requirements for driveways. 
AASHTO provides turning templates for various categories of vehicles for use in 
designing intersections. 
•	 Item No. 11 - Mr. Dobie: The commercial charter bus, which 
had an outside turning radius of only 47.8 feet and an inside 
turning radius of 25.5 feet, was unable to negotiate the turn into 
AFFIDAVIT OF ROBERT JACOBS IN SUPPORT OF lTD'S OPPOSITION TO 
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the HI Boise property while traveling northbound! on Vista 
Avenue under the same conditions that prevented the fire 
engine from accessing the property on the previous day. (Page 
6, ~ 25). 
Response: The bus would need additional width in the driveway to access the 
property. If there were vehicles exiting the driveway, the bus would have to wait for 
the vehicle to clear the driveway before it could access the HI Boise property. This is 
the same condition that existed prior to the Project in a driveway that Mr. Dobie notes 
as suitable access in paragraph 14. This condition is no diifferent than exists at other 
commercial driveways throughout the Boise area. 
•	 Item No. 12 - Mr. Dobie: Based on my observations, the Vista 
Avenue access, as it remains after the Project, is insufficient for 
either emergency or commercial usage and is incapable of 
meeting the needs and dimensions of emergency and 
commercial vehicles. (Page 6, ~ 26). 
Response: Based on the information presented in the above items, Mr. Dobie's 
conclusion that the Vista Avenue access is insufficient for either emergency or 
commercial usage is grossly incorrect. 
The driveway is wider than the width requirements of ACHD. The plans for the 
Vista Avenue driveway were reviewed by ACHD and no comments to revise the 
driveway were received. The driveway has been inspected by Deputy Chief Fire 
Marshall Senteno and has been found to be acceptable and provides a safe, reasonable 
and adequate access to the property for the City of Boise's fire and emergency vehicles. 
If this driveway is determined to be insufficient for emergency and commercial usage 
and incapable of meeting the needs of emergency and commercial vehicles, all 
commercial driveways in the City of Boise and Ada County will also be insufficient and 
incapable. 
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•	 Item No. 13 - Mr. Dobie: As the only remaining access to the HI 
Boise property does not meet the standards set forth by the 
IFC, since it is not possible for two emergency vehicles to pass 
by each other through the aisle way, and since the turning radii 
do not conform to the applicable and relevant Fire Department 
standards, the Sunrise Rim Road access point is an insufficient 
and inadequate access point under the relevant commercial and 
emergency standards. (Page 6, ~ 12). 
Response: As noted above, the Sunrise Rim Road access has been inspected by 
Deputy Chief Fire Marshall Senteno and has been found to be acceptable and provides a 
safe, reasonable and adequate access to the property for the City of Boise's fire and 
emergency vehicles. This was demonstrated by both a fire: engine and truck accessing 
the property from Sunrise Rim Road as documented by video recording. Mr. Dobie's 
interpretation of the IFC did not account for the reasoning behind the requirement. 
Therefore, the Sunrise Rim Road access is also a viable access for fire and emergency 
vehicles. 
Conclusion 
7. It has been demonstrated that fire vehicles can efficiently access the 
property. It was also demonstrated that tractor trailers can access the property to make 
deliveries. The two access points have been inspected by Deputy Chief Fire Marshall 
Mark Senteno and found to be acceptable. ACHD reviewed the plans for the Vista 
Avenue access and offered no comments, thereby approving the plans. The distance of 
the traveled lanes from the edge of the Holiday Inn sign has changed by a matter of 
inches. Mr. Dobie is unwilling to accept the fact that the access to the HI Boise 
property from Vista Avenue has not been changed by the Proj ect. 
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DATED this ID·t day of September, 2010. 
,&!J~Y.=--~ _ 
ROBERTJACO 
SUBSCRIBED and SWORN to before me thisLO..f-J'\ day of September, 2010. 
Notary Pub for Utah 
My Commission Expires: :5" - 2 0 - 2A I :5 
ES 'I) BETHAN" HOOPill
~ -"48 ,COMMIIIIO,.' NOWWMUNTA1EOFUTAH 57.131 
,•••• . CO".EXP., 05-20-2113 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 10th day of September, 2010, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to 
the following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. t8J Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 





Mortgage Electronic Registration Systems, Inc. I'V1 U S M '1 
~ .. al 
1818 Library Street, Suite 300 D Hand Delivered
 
Reston, VA 90190 D Overnight Mail
 
Facsimile: (703) 748-0183 D Facsimile
 
4910556_1.DOC 
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- ORIGINAL. ­ NO..-- FILED J£f-;,;\,M__·_P,M,_-­
Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
SEP , 0 2010 
n"'.\f!Q NAVARRO; G!erk 
,I r', ~~ ft., GA~a~N 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF AIDA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRAnON 
SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
STATE OF IDAHO ) 
) ss: 
County of Ada ) 
Case No. CV OC 0903179 
AFFIDAVIT OF MARY V. YORK IN 
OPPOSITION TO HI BO][SE, LLC'S 
MOTION FOR RECONSIDERATION RE: 
CIRCUITY 
Mary V. York, being first duly sworn on oath, deposes and states as follows: 
1. I am a partner with the law firm Holland & Hart LLP and a Special Deputy 
Attorney General for the above-named Plaintiff, Idaho Transportation Board ("ITO"). 
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I submit this Affidavit in Opposition to Defendant HI Boise, LLC's Motion for 
Reconsideration Re: Circuity. 
2. Attached hereto as Exhibit A is a true and correct copy of the Appellants' 
Brief, State ofIdaho v. Fonburg, 80 Idaho 269, 328 P.2d 60 (1958). 
3. Attached hereto as Exhibit B is a true and correct copy of a written 
statement dated August 27, 2010 from Mark Senteno, Deputy Chief Fire Marshall for 
the City of Boise. 
Further your affiant sayeth naught.
 
DATED this j[)~day of September, ~
 
MARY VC~-----A<~"":""---==-----
SUBSCRIBED and SWORN to before me this 10th day of September, 2010. 
Notary Public for Idaho 
My Commission Expires: _ 5(2C,/20) D 
AFFIDAVIT OF MARY V. YORK IN OPPOSITION TO HI BOISE, LLC'S 
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CERTIFICATE OF SERVICE 
I hereby certify that on this {Oft1.day of September, 2010, I caused to be served 
a true and correct copy of the foregoing by the method indicated below, and addressed 
to the following: 
Fredric V. Shoemaker, Esq. D U.S. Mail 
GREENER BURKE SHOEMAKER P.A. [gJ Hand Delivered 
950 W. Bannock Street, Suite 900 D Overnight Mail 
Boise,ID 83702 D Facsimile 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
Mortgage Electronic Registration Systems, Inc. IVI U S M '1LC::J •• at
 
1818 Library Street, Suite 300 D Hand Delivered
 
Reston, VA 90190 D Overnight Mail
 
Facsimile: (703) 748-0183 D Facsimile
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Mark Senteno - Deputy ChiefFireMarshall 
I am the Fire Marshall for the City of Boise. My official title is Deputy Chief Fire 
Marshall. I was appointed to the position in July 2010. Before that time, I was the Acting Fire 
Marshall for the City of Boise, a position I held since 2008. And before that, I held the position 
of Assistant Fire Marshall from April 2007 until I was promoted to Acting Fire Marshall. I have 
been with the Boise Fire Department since 1989. During that time, I have worked my way 
through the ranks and have held the positions of Firefighter, Senior Firefighter, Captain of 
Training, and Captain of Fire Suppression. 
In my current position as Deputy Chief Fire Marshall, my duties and responsibilities 
include supervising Fire Prevention, Fire Investigation, and Public Education operations. In 
addition, I oversee the Fire Plan Review processes for the Boise Fire Department and North Ada 
County Fire District (NACFR) and have technical authority over the City of Boise Planning and 
Development Services Fire Plan Review. In this capacity, I am responsible for approving 
alternative materials and methods for constructionwithin the City and NACFR, as well as 
changes and reconfigurations of existing developments, for compliancewith applicable fire 
codes, ordinances, access by fire and emergencyvehicles, and internal maneuvering of fire and 
emergency vehicles within developments. In addition, as a designee of the Fire Code Official, I 
have the discretion and authority to approve constructionand reconstructionapplications that are 
not strictly within code. 
Through my experience with the Boise Fire Department, I am very familiar with all aspects 
of fire fighting, fire suppression and prevention, and have considerableknowledge regarding what 
is necessary for fire and emergency vehicles to gain access to and maneuver within a particular 
piece of property. I am familiar with the HI Boise property on Vista Avenue and its driveway 
approaches and accesses. I have personal experiencedriving into the HI Boise driveway off of 
Vista Avenue and its other accesses as they existed before the Vista Interchange Project when I 
was a Senior Firefighter (Driver) for the Boise Fire Department. During that time, I had occasion 
to drive fire trucks into and around the HI Boise property. Additionally, I have inspected the 
driveway during and after completion of construction of the current ITO I-84Nista Interchange 
Project. 
On August 26,2010, I physically tested the safety and adequacy of the driveways and 
approaches into the HI Boise property with a drive-throughof two vehicles, a Pierce 105' All­
Steer Aerial Truck, and a Pierce Engine. The Pierce Aerial Truck was selected for the drive­
through because it is one of the first-response vehicles that would be dispatched by the Fire 
Department. The second vehicle, the Pierce Engine, was selected at. HI Boise's request beca.use 
it had fixed rear axles and was one of the least maneuverablevehicles the Boise Fire Department 
has in its inventory. 
A description of the drive-throughtests of the HI Boise property is as follows: HI Boise 
set up pylons along Vista Avenueand its driveway off of Vista Avenue that limited the fire 
engine's north-bound lane of travel to the right-hand lane on Vista Avenue and the right hand 
lane on the HI Boise driveway. In my professional opinion this configurationand limitation of 
lanes of travel does not represent a real-world scenario, since if there were a real emergency, the 
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lanes of travel would be cleared, as would the driveway, with the fire engine's lights and sirens. 
Nevertheless, we proceeded with the drive-through. The result of the two drive-throughs was 
that the Pierce Aerial Truck was able to navigate the turn from Vista Avenue into the HI Boise 
driveway without any difficulties. The Pierce Aerial Truck also was readily able to negotiate its 
way in and around the HI Boise Property without problem. Additionally the Truck was able to 
enter and exit the HI Boise Property via its driveway access from Sunrise Rim Road. 
For the Pierce Engine, with the fixed-rear axles, the vehicle could not maneuver when 
turning into the HI Boise property, heading north with the pylons in place. The vehicle required 
an additional two-feet of room to make the turn. However, under real-world conditions­
without the pylons there-the Pierce Engine could readily make the turn. As noted above, if a 
real emergency existed and the lanes of Vista Avenue and/or HI Boise driveway were blocked, 
the fire engines could clear the lanes as needed. Thus, the pylons were not a realistic: restriction 
for the fire engine. Additionally, the engine had no difficulty negotiating in and around the HI 
Boise property, and it was able to readily enter and exit the Property via its driveway access from 
Sunrise Rim Road. 
Based on my knowledge and experience, the new reconstructed driveway is an 
improvement over the prior driveway off of Vista Avenue. The prior driveway had an uneven 
slope, and one side of the driveway was steeper than the other side. Now, in its current and 
improved condition, the driveway has a consistent and even slope, which makes it easier for the 
fire and emergency vehicles to navigate the driveway. With respect to the turning radii for the 
driveway, in my opinion there is no change in the driveway conditions from what existed prior to 
the Vista Interchange Project. 
In addition, during the field test of the fire vehicles conducted on August 26, 2010, I 
confirmed that the HI Boise driveway provides safe, reasonable and adequate access to the 
property for fire and emergency vehicles, and fire and emergency vehicles can readily access the 
property and circulate within and around the property. 
In my professional opinion as the Deputy Chief Fire Marshall for the City of Boise, the 
HI Boise driveway from Vista Avenue, as well as the available alternate accesses to the property 
from Sunrise Rim Road, are acceptable and provide safe, reasonable and adequate access to the 
property for the City of Boise's fire and emergency vehicles. 
The City of Boise has adopted the 2006 International Fire Code and all references in this 
statement are to the 2006 International Fire Code, as well as to the Boise City Code Title VII, 
Fire Prevention Code. 
The driveway and access at HI Boise would have to comply with the code at the time it 
was built. To trigger current code requirements there needs to be a change of use or addition to 
the building. The HI Boise driveway and access involved neither. Also, if there was an 
overriding life safety issue, the current code would then be applied. 
As stated above, the 2006 International Fire Code does not necessarily apply to this 
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(a) 2006 International Fire Code § 503.2.1 for fire apparatus accessroad dimensions. 
(b) 2006 International FireCodeAppendix D § 103.2,2006 International Fire Code § 
503.2.7 and BoiseCity Code § 7-01-66 for grade requirements. 
(c) 2006 International Fire Code§ 502.4 and BoiseCityCode § 7-01-29 for turning 
radius requirements. 
DATE: _ ~~~~ 
Mark Senteno 
Deputy Chief Fire Marshall 
City of Boise 
3 
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Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) SEP 10 2n~O 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
,J. DAVID NAVARRO, Clerk 
H* h GA!=lhl=!,'
'P(:f''q1't' 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRI4CT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF lTD'S BIUEF IN 
OPPOSITION TO DKFENDANT'S 
MOTION IN LIMINE RE: MOST 
INJURIOUS USE 
Plaintiff Idaho Transportation Department ("lTD") files this Brief in opposition to 
Defendant HI Boise, LLC's ("HI Boise") Motion In Limine Re: Most Injurious Use (filed 
Sept. 3,2010). As shown in more detail below, HI Boise's motion should be denied for the 
following reasons. 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION IN LIMINE RE: MOST 
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I. SUMMARY OF RESPONSE TO HI BOISE'S MOTION
 
1. HI Boise seeks to have this Court apply an overly-broad version of the 'most 
injurious use' rule and one that has not been applied by any Idaho Court. HI Boise has. not 
specifically stated what evidence it is seeking to introduce. However, its assertion that this Court 
should adopt an expanded application of the rule is not supported by Idaho case law and should 
be rejected. 
2. The 'most injurious use' rule only applies in situations where it is not known what 
is being constructed on the property being taken. Idaho-Western Ry. Co. v. Columbia 
Conference ofEvangelical Lutheran Augustana Synod, 20 Idaho 568, 119 P. 60 (1911). It does 
not apply in situations, like the present case, where there is no question as to what property is 
being taken and what improvements are being constructed on the property. 
3. Even if the rule does apply, its application is limited to only those damages that 
arise from the actual improvement constructed on the property taken and the natural or 
reasonable incident of the improvement. In the present case, the rule is limited to only those 
damages that arise from the construction of a shoulder on Vista Avenue and a sidewalk adjacent 
to the roadway. 
4. The 'most injurious use' rule, as it has been adopted in Idaho, only applies to the 
specific property that is actually being taken as part of this action. In this case, where lTD is 
acquiring only approximately 960 square feet ofland, the 'most injurious use' rule limits the 
damage evidence to the 960 square feet of property being taken and the uses to which that 
property will be put. To the extent that HI Boise seeks to have the rule applied beyond the 
property being taken as part of this action, its motion is improper and should be denied" 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION IN LIMINE RE: MOST 
INJURIOUS USE - 2 
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5. The 'most injurious use' rule is also limited to the purposes for which the property 
is being acquired, the lawful uses to which the property might be put consistent with those 
purposes, and the particular condemnor who is acquiring the property. Here, where the property 
is being taken by lTD for highway purposes and to be used as a shoulder for Vista Avenue and a 
widened sidewalk, HI Boise may not, under the guise of this rule, present any and all evidence of 
any type of damages that it could envision. The rule, properly applied, specifically limits the 
damage evidence to the stated purpose for the acquisition, the lawful uses to which the property 
can be put, and the specific condemnor, which here is lTD. 
6. The cases from other jurisdictions cited by HI Boise support ITD's position that 
the 'most injurious use' rule is limited in its application and does not permit a landowner to 
introduce evidence of any and all damages. 
7. The 'most injurious use' rule does not permit the landowner to introduce evidence 
of damages that are remote, speculative or conjectural. 
8. The 'most injurious use' rule does not permit HI Boise to present evidence of a 
taking and of damages that have been dismissed from this case as a matter of law. 
II. FACTS RELEVANT TO MOTION 
The facts and details of this case have been set out in numerous briefs that have been 
submitted by both parties in this case. ITD will not repeat that information here, but will merely 
incorporate that information by reference. 
A. The Project and the Property Taken. 
As relevant to the present motion, ITD is acquiring a narrow strip of land located along 
the western edge of HI Boise's property bordering Vista Avenue. The strip of land is 
approximately 7 feet wide and 133 feet long, and totals approximately 0.022 acres (-960 sq.ft.). 
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The Amended Complaint filed by lTD states that the property being acquired by lTD is for the 
purpose ofa "right-of-way," and the Order of Condemnation states that it is being acquired for 
"highway purposes." Am. Compl., ~ III and Ex. C. Consistent with the general purpose 
statement for the taking, the property is being used to construct a shoulder on Vista Avenue and a 
new sidewalk. Brinkman Aff. at 12, ~ 43 (Sept. 10,2010). The new sidewalk is an improvement 
over the existing sidewalk; it is wider than the old sidewalk, and it will comply fully with the 
Americans with Disabilities Act ("ADA"), including ADA-compliant approaches. Brinkman 
Aff. at 12, ~ 43 (Mar. 2, 2010); Jacobs Aff. at 5, ~~ 19-20 (Mar. 2, 2010). All cracks and other 
imperfections in the existing sidewalk will be eliminated. Id. 
lTD also needs two temporary construction easements for the Project, one that is 
approximately 0.057 acres (~2,483 sq.ft.) for the reinstallation of HI Boise's driveway onto Vista 
Avenue. The other temporary construction easement is located along Interstate 84, totaling 
0.072 acres (~3,136 sq.ft.), and is needed to facilitate construction of the sound wall. The sound 
wall was constructed on existing lTD right-of-way. It was not constructed on any portion of 
HI Boise's property. Brinkman Aff., Ex. G (Report of Clint Hansen, PLS) (Sept. 10,2010). 
These temporary easements have now terminated, since the construction of the portions of the 
Project for which the temporary easements were needed have now been completed. Brinkman 
Aff. at 10, ~ 38 (Sept. 10, 2010). 
B. HI Boise's Motion and Anticipated Evidence. 
Through its motion, HI Boise is seeking permission from the Court to present evidence of 
"the most onerous and injurious use of the property taken" at both the scope-of-take trial and the 
damages trial. HI Boise attempts to have this Court apply a vastly expanded version of the 'most 
injurious use' rule and one that has not been recognized in Idaho. 
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While HI Boise has not provided any details or information as to the specific evidence it 
seeks to introduce under this rule, it appears from the framing oftheir argument that they are 
seeking to introduce evidence of future changes that may (or may not) be made to Vista Avenue, 
including evidence of center lane medians and potential future changes in traffic pattern and 
traffic flows. Evidence of this type is not permissible under the 'most injurious use' rule, nor is 
it permitted under the law of this case, where the Court has dismissed HI Boise's claims for 
impairment of access due to traffic patterns and traffic flows and claims for loss of visibility. 
III. ARGUMENT 
lTD acknowledges that Idaho recognizes a rule that allows a landowner to present 
evidence of damages that it may sustain "by reason of the most numerous and injurious use to 
which the condemning party might lawfully put the property under its condemnation." Idaho-
Western Ry. Co. v. Columbia Conference ofEvangelical Lutheran Augustana Synod, 20 Idaho 
568, 119 P. 60,67 (1911). However, the rule is not applicable in the present case whe:re there is 
no question as to what is being constructed on the property being taken, nor is there any 
uncertainty as to how the property is being used. Alternatively, if the rule is held to apply to this 
case, it does not permit, as suggested by HI Boise, evidence of any and all future uses as 
numerous, onerous, and injurious as might possibly be envisioned. The damage evidence 
allowable under the rule is specifically limited to the improvements that are actually constructed, 
the property that is actually taken, the specific lawful purposes for which the property is 
acquired, and the particular condemnor that is acquiring the property. HI Boise's arguments to 
the contrary are without support in law and should be rejected. 
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A.	 The 'Most Injurious Use' Rule -Idaho Western Ry. Co. v. Columbia Conference 
Evangelical Lutheran Augustana Synod, 20 Idaho 568,119 P. 60 (1911). 
The rule that has come to be known as the 'most injurious use' rule was. first recognized 
in Idaho in the 1911 case of Idaho- Western Ry. Co. v. Columbia Conference ofEvangelical 
Lutheran Augustana Synod, 20 Idaho 568, 119 P. 60 (1911). In that case, the railroad sought to 
condemn a strip of land, 100 feet wide, through the campus of Coeur d' Alene College for 
"railroad purposes." Id. at 61. At trial, the single issue presented was the amount of damages 
that would be caused to the remainder property as a result of the taking and the "construction of 
the improvement as proposed" by the railroad. Id. 
In its analysis of whether the presentation of the damage evidence was proper, the court 
pointed out that the railroad did not specify the particular nature of its anticipated railroad-related 
improvement, the manner in which the improvement would be made, or the use: that the 
improvements would be put. Id. at 64. Absent that information, the court concluded that it was 
appropriate for the landowner to be able "to prove the damage that it would probably sustain by 
reason of the most numerous and injurious use to which the condemning party might lawfully 
put the property under its condemnation for railroad purposes." Id. at 67. Accordingly, the 
landowner was permitted to put on evidence showing the "probable annoyance and damage that 
would be produced to the school and school property by the use of this land for railroad purposes 
in the event it should lay a double track or should use the ground for switching purposes." Id. at 
67. 
In its decision, the court identified certain definitive limitations to the rule. The court 
held that it would not have applied the rule had the railroad company "bound itself by its 
pleadings and proceedings, or by stipulation, in the action to maintain only a single track, and 
not to use the ground for switching purposes." Id. Furthermore, the court also limited the rule 
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to (1) the specific property being taken, (2) the specific purposes for which the property was 
taken, (3) the lawful uses to which the property would be put, and (4) and the particular 
condemnor who would be acquiring and using the property taken. Id. 
Under the facts of the case, the property was being taken by a railroad company "for 
railroad purposes" and certain railroad facilities would be constructed on the property. /d. at 61, 
67. Consistent with the 'most injurious use' rule, the landowner's testimony as to the most 
injurious use, was therefore limited to "the most injurious use to which the condemning party 
[No. 4 above] might lawfully [No. 3 above] put the property under its condemnation [No. 1 
above] for railroad purposes [No.2 above]." /d. 
B.	 Idaho Cases Applying the 'Most Injurious Use' Rule. 
Since the Idaho-Western case, the 'most injurious use' rule has since been applied in only 
a handful ofIdaho cases. Crane v. City ofHarrison , 40 Idaho 229,232 P. 578 (1925); Powell v. 
McKelvey, 56 Idaho 291,53 P.2d 626 (1935); Foster's Inc. v. Boise, 63 Idaho 201, 118 P.2d 721 
(1941); Reisenaur v. State, 120 Idaho 36,813 P.2d 375 (Ct. App. 1991). In each of those cases, 
the Idaho Supreme Court applied the rule looking backward in time to determine what had been 
acquired at the time of the original acquisition of the property-either through dedication or 
condemnation. Additionally, in each case, the court denied the landowner's claims ofa taking 
and damages, reasoning that where original dedication nor condemnation of the right-of-way 
contemplated the most "numerous and injurious use" the property could lawfully be put to under 
the condemnation action, the new use of the street did not create a new taking-s-so long as the 
new use was of the same type and character as the original use. 
In Crane v. City ofHarrison, 40 Idaho 229, 232 P. 578 (1925), the Idaho Supreme Court 
cited to the 'most injurious use' rule in a case involving the City of Harrison's re-grading of a 
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street. Id. at 479. The adjacent landowner claimed that the city's actions to lower the level of 
the street resulted in a taking for which he was entitled to damages. /d. The court disagreed and 
cited to the Idaho-Western case and its 'most injurious use' rule-that "damages should be 
assessed once and for all time, and should be based upon the most injurious use to which the 
condemnor may lawfully put the property." Id. at 580. The court then applied the rule from a 
backwards-looking perspective and held that, "at the time the municipality acquired the right of 
way for street purposes, appellant or his predecessor was given damages once and for all time, 
based upon the most injurious use of the land reasonably possible to which the city might 
lawfully put it." Id. And where the landowner, or his predecessor, had already been 
compensated, the Idaho Supreme Court concluded that the re-grading of a street was "within [the 
city's] jurisdiction" and did not transcend the city's authority. Therefore, under the 'most 
injurious use' rule, the landowner was not entitled to compensation. /d. 
In the next case, Powell v. McKelvey, 56 Idaho 291, 53 P.2d 626 (1935), the court made a 
similar application of the 'most injurious use' rule and reached the same conclusion that the City 
of Nampa's construction of a street subway under railroad tracks in the middle of the street did 
not constitute a taking of property because the use only deprived the abutting landowner of the 
full use of the street and diverted traffic and because it did not deprive him of ingress and egress 
to his property. 56 Idaho 291,53 P.2d at 631. As with the Crane case, the COUlt in Powell stated 
that under Idaho's constitution, when a municipal corporation acquires the right to establish a 
public highway where one was not previously located, it must first pay a just compensation for 
the land. Id. Applying the Idaho- Western case and its 'most injurious use' rule, the court 
concluded that a landowner or his predecessor is compensated at the time the right-of-way was 
originally acquired for street purposes, "based upon the most injurious use of the land reasonably 
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possible to which the city might lawfully put it." Id. at 634. The Idaho Supreme Court held that 
the street subway would have been covered by the original condemnation for the street, and 
therefore the abutting landowner did not have a cause of action. Id. 
Then in Foster's Inc. v. Boise, 63 Idaho 201, 118 P.2d 721 (1941), the Idaho Supreme 
Court applied the same analysis and reached the same conclusion regarding the construction of 
parking meters on the sidewalk. The court once again held that "it is the accepted rule in this 
state, that, where property is once dedicated, taken or condemned for public use, it is competent 
and proper for the land owner to show the probable damage that he will or may 'sustain by 
reason of the most numerous and injurious use' to which the condemnor may 'lawfully put the 
property under its condemnation." Id. at 724 (quoting Idaho-Western Ry. Co. v. Columbia 
Conference, 20 Idaho 568, 119 P. 60,67 (1911); Crane v. City (if Harrison, 40 Idaho 229, 232 P. 
578 (1925); Powell v. McKelvey, 56 Idaho 291,53 P.2d 626 (1935)). In its consideration of what 
type and character of uses that fall within the 'most injurious use' rule, the court compared the 
type of use for which the property was taken (parking regulations through a parking meter) and 
assessed whether the subsequent use of the property was consistent with the original use (public 
street or highway uses). Id. at 726. The court concluded that while the specific: uses were not 
contemplated when the street was originally acquired, because the uses were consistent with the 
type and character of the uses for which the property was originally acquired, there was no claim 
for a taking for which compensation was due. Id. 
The most recent case to discuss the 'most injurious use' rule is Reisenaur v. State, 120 
Idaho 36, 813 P.2d 375 (Ct. App. 1991). In that case, the Reisenauers sought damages for 
improvements made to an existing roadway, consisting of the addition of a third lane on the 
portion of right-of-way adjacent to the Reisenauer's property. The Idaho Court of Appeals cited 
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Powell and Synod, for the 'most injurious use' standard and held that because the property was 
acquired for a highway, the continued use of it as a highway did not constitute an additional 
taking. Id. at 39-40,813 P.2d 378-379. The Court state that, 
[b]ecause it is clear that the Reisenauers' predecessors in interest 
were paid just compensation for the right-of-way acquired by the 
state in 1937, the Reisenauers cannot obtain any additional 
compensation for alleged inverse condemnation. 
Id. at 40,813 P.2d at 379. 
These cases are the only cases in Idaho that have applied the rule first announced by the 
Idaho- Western case, and as applied, the rule is limited in application to (1) the specific: property 
being taken, (2) the specific purposes for which the property was taken, (3) the lawful uses to 
which the property would be put, and (4) and the particular condemnor who would be acquiring 
and using the property taken. The rule does not permit, as suggested by HI Boise, the 
presentation of any and all types of evidence, including evidence of what mayor may not occur 
on Vista Avenue at a future date and possibly by a different governmental entity. 
Additionally, the Idaho-Western case is the only case in Idaho that has addressed the 
'most injurious use' rule from the prospective presented in this case, and as argued by HI Boise, 
is the Idaho- Western case. And it is therefore the only case that is squarely on point for the 
issues presented. 
C.	 The 'Most Injurious Use' Rule Only Applies When It Is Unclear or Uncertain As To 
What is being Constructed. 
The 'most injurious use' rule only applies in situations where it is not known what is 
being constructed on the property being taken. Idaho- Western Ry. Co. v. Columbia Conference 
ofEvangelical Lutheran Augustana Synod, 20 Idaho 568, 119 P. 60 (1911). It does not apply in 
situations, like the present case, where there is no question as to what property is being taken and 
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no uncertainty as to the specific uses to which the property will be put and the particul ar 
improvements that will be-and have been-e-constructed on the property. 
In the Idaho- Western case, the Idaho Supreme Court applied the 'most injurious use' 
rule for the sole reason that the landowner had no way to determine what was actually going to 
be constructed on the property taken. Id. at 61, 67. Therefore, the landowner had no real basis 
for assessing the impacts to its property under the statutory framework requiring that damages be 
based upon the value of the property taken and the damages incurred "by reason of its severance 
from the property sought to be condemned" and the "construction of the improvement proposed" 
by the condemnor. Id. at 64. The court concluded that where the railroad company did not 
indicate or stipulate as to "the specific manner in which it intends to use the property or the 
number of tracks it proposes to lay or whether it will use the land for switching purposes," then it 
was appropriate for the landowner to be able to present evidence of what the "most numerous 
and injurious use to which the railroad company might lawfully put the property under its 
condemnation for railroad purposes." Id. at 61. Thus, to the extent that the rule exists in Idaho, 
it is specifically limited to situations where it is unclear what is to be built on the property being 
taken. 
Cases from other jurisdictions, including the cases cited by HI Boise are either in accord, 
or they only allow for the application of the rule based upon the actual improvements constructed 
on the property taken or damages that are the natural or reasonable incident of the improvement 
to be made. In State ex rei. Missouri Highway & Transp. Com 'n v. Cowger, 838 S.W.2d 
144 (Mo. Ct. App. 1992), the court held that the most injurious use rule, which in Missouri is 
called the maximum injury rule, "is used only in the absence ofdetailed construction plans 
which limit the condemnor." Id. at 146-47 (citing 4A Nichols, THE LAW OF EMINENT DOMAIN, 
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14.15 (rev. 3d ed. 1981) pp. 14-327 to 24-329) (emphasis added). The court went on to state 
that, 
In such a case, the jury has the right to base its verdict on the most 
injurious use to which the property could lawfully be applied. 
However, the condemnor has the right to file and incorporate its 
construction plans into its petition, and the jury is allowed to 
assess the damages based on these plans. 
Id. (citing St. Louis K. & N WRy. Co. v. Clark, 121 Mo. 169,25 S.W. 906,907-908 (1894) 
(emphasis added)). 
In the case ofJacksonville & S.R. Co. v. Kidder, 21 Ill. 131, 1859 WL 6711 at *4, 11 
Peck (II) 131 (1859), which involved a condemnation action for the construction of a railroad, 
the Illinois court held that 
Indeed, it seems to us that the plan upon which the road was to be 
built, and the mode of construction, were of the utmost importance 
to enable the jury to come to a correct conclusion, and that it was 
not only the right, but it was the duty, ofthe railroad company to 
furnish full plans, profiles, and estimates ofthat part ofthe road, 
and if they failed or neglected to do so, then the jury were 
authorized to presume that the road would be constructed in the 
mode the most injurious, within the bounds ofreasonable 
probability." 
Id. While the case is vintage, it remains good law in Illinois and is regularly cited in more recent 
cases. See Forest Preserve Dist. ofCook County v. Eckhoff, 372 Ill. 391, 393-394,24 N.E.2d 52, 
54 (Ill. 1939) (citing the Jacksonville case and holding that "[w]here there is a cross-petition 
claiming damages to land not taken, it is proper to show what use the corporation exercising the 
right of eminent domain intends to make out of the property so obtained."); State ex rei. Dept. of 
Highways v. Maloney, 537 P.2d 464,466 (OkLApp. 1975) (quoting the statement in the 
Jacksonville case that "[ijndeed, it seems to us that the plan upon which the road was to be built, 
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and the mode of construction, were of the utmost importance to enable the jury to come to a 
correct conclusion[.],,) 
In the case of State ex rei. Dept. ofHighway v. Maloney, involving a condemnation 
action in which the Oklahoma Department of Highways sought to acquire a narrow strip of 
property fronting State Highway 62, the court reached the same conclusion. In its discussion 
regarding the admissibility of the project construction plans and specifications, the court stated 
that, 
It has been held in a number of cases that the plans, specifications, 
or stipulations of the condemnor as to the nature of the 
improvements to be construed on or about the premises sought to 
be condemned, or the use to be made of such premises, are 
admissible in evidence to enable the jury to fix the damages of the 
owner of the premises with more precision. * * * 
In the absence of the introduction of such plans, it has been held 
that the jury, in assessing damages, may presume that the 
improvement will be constructed in the mode most injurious to the 
owner's property, within the bounds of reasonable probability. But 
where the plans and profile are offered in evidence in the 
condemnation proceeding, and the construction ofthe 
improvement is made in accordance therewith, it has been held 
that no recovery can be had by reason ofa mistake ofthe jury in 
determining the amount ofdamage or by reason ofa failure to 
allow a sufficient sum as damage to contiguous land or as 
compensation for lands taken. 
Maloney, 537 P.2d at 467 (emphasis added). 
Other cases, including the cases cited by HI Boise, have applied the 'most injurious use' 
rule but have also limited the rule to when there is uncertainty as to what is being constructed on 
the property. In People, ex rei. Dept. ofPublic Works v. Edgar, 219 Cal.App.2cl381, 32 
Cal.Rptr. 892 (Cal. Dist. Ct. App. 1963) cited by HI Boise, the California court of appeals 
approved of a jury instruction stating that, 
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You must presume that the improvement put upon the land taken 
will confirm to the plans and diagrams herein evidence, and you 
must, once and for all, fix the damages, present and prospective, 
that will accrue reasonably from the construction and presence of 
the improvement, and in this connection you must consider the 
most injurious use to which the condemnor may lawfully put the 
property. 
Edgar, 219 Cal.App.2d at 386,32 Cal.Rptr. at 895 (emphasis added). Thus, the court only 
contemplated the assessment of damages based upon the actual '''improvement put upon the land 
actually taken." !d. 
Similarly in the cases of Cleveland, C, C & St. 1. Ry. Co. v. Hadley, 101 N.E. 473 
(1913) and City ofElkhart v. No-Bi Corp., 428 N.E.2d 43 (Ct. App. Ind. 1981), which were also 
cited by HI Boise, the Indiana courts held that, 
The general rule in condemnation proceedings is that all damages, 
present or prospective, that are the natural or reasonable incident 
ofthe improvement to be made or work to be constructed, not 
including such as may arise from negligence or unskillfulness, or 
from wrongful act of those engaged in the work, must be assessed. 
Damages are assessed once and for all, and the future necessities as 
well as the present needs ofthe condemnor are to be taken into 
consideration. 
Cleveland, C, C & St. 1. Ry. Co. v. Hadley, 101 N.E. 473, 477 (1913); City ofElkhart v. No-Bi 
Corp., 428 N.E.2d 43,47 (Ct. App. Ind. 1981) (emphasis added). Again, the courts 
contemplated a limitation of the rule to the actual improvement constructed and the "natural or 
reasonable incident of the improvement to be made or work to be constructed." Id. 
In the case of County ofSan Diego v. Bressi, 184 Cal.App.3d 112, 229 Cal.Rptr. 44, 
(Cal.App. 4 Dist., 1986), involving the condemnation of an avigation easement, the California 
court likewise required that the damages be assessed based upon "the construction of the 
improvement." !d. at 123,229 Cal.Rptr. at 50. Specifically, the court held that, 
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The jury in a condemnation action must "... once and for all fix the 
damages, present and prospective, that will accrue reasonably from 
the construction ofthe improvement and in this connection [the 
jury] must consider the most injurious use of the property 
reasonably possible." 
Id. (quoting People ex reI. Dept. ofPub. Wks. v. Silveira 236 Cal.App.2d 604, 622, 46 Cal.Rptr. 
260 (1965) (original emphasis omitted, noted emphasis added). 
In the present case, there is no question as to "the specific manner in which [ITD] intends 
to use the property[,]" nor is there any uncertainty as to what improvements that will be-and in 
fact, have been-constructed on the 960 square feet of property being acquired from HI Boise. 
First, Idaho's eminent domain statutes requires that the condemnation complaint describe each 
piece ofproperty and property interest that is to be acquired, and an order of condemnation or 
"other official binding document which sets for the and clearly identifies all property rights to be 
acquired including rights to and from the public way and permanent and temporary easements 
known or reasonably identifiable to the condemning authority." Idaho Code § 7-707. lTD 
satisfied these requirements in its Amended Complaint. Second, lTD has provided a full set of 
the project plans to HI Boise that clearly identifies the particular details of what is going to be 
constructed on the property being taking. lTD's Discovery Responses to HI Boise's First Set 
Interrogatories, Requests for Production and Requests for Admissions (Nov. 2, 2009). And third, 
the 1-84Nista Avenue project as it relates to the HI Boise property has been completed; Vista 
Avenue has been widened; the sidewalks in front of the HI Boise property have been 
constructed; and the HI Boise driveway had been constructed. Brinkman Aff. at 12, ~" 41-43. 
Under the ldaho- Western case and the other cases cited above, because there is no 
uncertainty as to the "the specific manner in which [lTD] intends to use the property" or the 
actual improvements that will be constructed on the property taking, the 'most injurious use' rule 
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does not apply to the present case. Alternatively, if the rule does apply, damage evidence can 
only be presented based upon the construction of the particular improvement on the HI Boise 
property-here a roadway shoulder and a sideway-and the natural or reasonable incid.ent of the 
improvement to be made. 
D.	 The 'Most Injurious Use' Rule Only Applies To The ~~60 Square Fed of Land 
Actually Being Taken. 
The 'most injurious use' rule, ifit is held to apply in this case, is limited in its application 
to evidence relating to the property that is taken as part of the condemnation action. The rule 
permits a landowner "to prove the damage that it would probably sustain by reason of the most 
numerous and injurious use to which the condemning party might lawfully put the property 
under its condemnation for railroad purposes." Idaho-Western, 20 Idaho 568, 119 P. 60 (1911). 
In the Idaho-Western case, the focus of the court's discussion was on the uses to which the 
property would be put and the specific improvements that would be built on the property taken. 
Id. at 61, 67. There was no discussion by the court about the railroad's use of any other property 
or impacts that might be caused by improvements constructed on other property. Rather, the 
court's analysis centered on the potential damages that would be produced "by the use of this 
land for railroad purposes" or by the construction of a railroad track "over this ground"­
meaning the land or ground that was taken by the railroad. 
The other Idaho cases apply the same limitation. Crane v. City ofHarrison, 40 Idaho 
229,232 P. 578,580 (1925) ("damages should be assessed once and for all time, and should be 
based upon the most injurious use to which the condemnor may lawfully put the property") 
(emphasis added); Powell v. Mckelvey, 56 Idaho 291,53 P.2d 626,634 (1935) (same and "at the 
time the municipality acquired the right of way for street purposes, appellant or his predecessor 
was given damages once and for all time, based upon the most injurious use ofthe land' 
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reasonably possible to which the city might lawfully put it.") (emphasis added); Foster's Inc. v. 
Boise, 63 Idaho 201, 118 P.2d 721, 726 (1941) ("it is the accepted rule in this state, that, where 
property is once dedicated, taken or condemned for public use, it is competent and proper for the 
land owner to show the probable damage that he will or may 'sustain by reason of the most 
numerous and injurious use' to which the condemnor may 'lawfully put the property under its 
condemnation.") (emphasis added and internal citations omitted); Reisenauer v. State, Dept. of 
Highways, 120 Idaho 36, 40, 813 P.2d 375, 379 (Ct. App. 1991) ("at the time the municipality 
acquired the right of way for street purposes, appellant or his predecessor was given damages 
once and for all time, based upon the most injurious use ofthe land reasonably possible to which 
the city might lawfully put it") (emphasis added and internal citations omitted). 
As properly applied, the 'most injurious use' rule is expressly limited to the property 
being acquired as part of the condemnation action. Here, the property being taking consists of 
approximately 960 square feet ofland adjacent to Vista Avenue. The property is being taken for 
a "right-of-way" and for "highway purposes." (Am. CompI., , III and Ex. C), and, specifically, 
now that the I-84/Vista Interchange Project is completed, the property taken is being used for a 
shoulder on the edge of Vista Avenue and for a widened sidewalk. See Brinkman Aff. at 12, 
, 43 (Sept. 10,2010). Thus, to the extent that the 'most injurious use' rule is applied, it can only 
be applied to permit evidence of the most injurious uses ITD could lawfully put the 960 square 
foot strip of land. Additionally, because Vista Avenue has been previously acquired and put to a 
public use since before 1967 (see Brinkman Aff. at 3, "7-10 (Sept. 10,2010)), the adjacent land 
owners have already been fully compensated,. Thus, any changes to Vista Avenue that are 
lawful and consistent with its existing roadway uses cannot constitute a new taking, nOT can it 
form the basis for HI Boise's claim for damages. 
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E.	 The 'Most Injurious Use' Rule Is Also Limited By The Specific Purpose F'or Which 
The Property Is Being Condemned, The Lawful Uses To Which Tille Property May 
Be Put, And The Particular Condemnor Who Is Acquiring The Property. 
The 'most injurious use' rule is also limited by the purposes for which the property is 
being acquired, the lawful uses to which the property might by put consistent with those 
purposes, and the particular condemnor who is acquiring the property. Going back to the 
original rule as stated by the Idaho Supreme Court in the Idaho- Western case, a landowner is 
permitted under the 'most injurious use' rule "to prove the damage that it would probably sustain 
by reason of the most numerous and injurious use to which the condemning party might lawfully 
put the property under its condemnation for railroad purposes." Idaho-Western, 20 Idaho 568, 
119 P. at 67 (1911). It is significant that the Idaho Supreme Court specified that the damages for 
which evidence could be presented were those damages that the railroad "might lawfully put the 
property under its condemnation for railroad purposes." Id. Similarly, it is significant that the 
court limited the ruling to the "use to which the condemning party" might put the property 
"under its condemnation." Id. (emphasis added). 
The court did not permit evidence of any kind of use or for any kind of purpose, rather it 
clearly restricted the presentation of evidence to "lawful" uses "for railroad purposes" by this 
particular "condemning party." Id. In applying the rule, the court permitted the landowner to 
present evidence of a second rail line or a railroad switching facility being constructed on the 
property. Both of these uses are "lawful" uses that a railroad company could make of the 
property, and they are both "railroad purposes." Id. at 67. Additionally, they are uses for which 
the particular condemnor-s-the railroad company--eould put the property. 
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The rationale behind these limitations was outlined by the Idaho Court of Appeals in the 
case of Reisenauer v. State, 120 Idaho at 40,813 P.2d at 379. There, quoting from AMERICAN 
JURISPRUDENCE 2D, the Court stated that, 
Often, after land has been taken for a particular public use and 
devoted to that use in the customary manner for a number of years, 
an increase in the public requirements makes an altered or 
increased use of the land desirable. In such a case, if the new use is 
of the same character as the use for which the land was taken, and 
merely amounts to the advancement of the original purpose, as 
when the wrought portion of a highway is widened so as to include 
the whole of the original location, or a second track is laid upon a 
railroad right of way, there is only an exercise of the easement 
which had been taken in the first place, and the owner of the fee 
has no ground for complaint, even ifhe is deprived of privileges in 
the land taken which he had previously enjoyed, or his remaining 
land suffers damages from the increased use by the public from 
which it had previously been exempt. All these damages were pa.id 
for when the original taking was made, and the owner's good 
fortune in not suffering injury for several years for which he had 
been fully paid cannot be the basis of a property right protected by 
the Constitution, or entitle him to be paid both when the right to 
inflict the damage is acquired by the public and when the damage 
is actually inflicted. 
!d. (quoting 26 Am.Jur.2d, EMINENT DOMAIN § 206, at 889 (original emphasis omitted); see 
Powell, 56 Idaho 291, 53 P.2d at 637 (holding that business owner was not entitled to 
compensation for an alleged taking resulting from the construction of a subway in front of his 
business and reasoning that "while the manner of use of the street is changed, the kind of use is 
not changed; it is still used as a highway; neither the state nor the city are attempting to make use 
of the center of the street for park purposes or building purposes or anything else."). 
Under this limitation, any evidence presented under the 'most injurious use' rule must be 
limited to the highway purposes for which HI Boise's property is being acquired, the lawful uses 
to which the property can be put consistent with those uses, and the uses to which ITD, as the 
condemnor can put the property. HI Boise may not use the rule to present evidence of non-
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highway uses, uses that are not lawful, and uses that might (or might not) be put to the property 
by a different entity other than lTD. 
F.	 The Cases From Other Jurisdictions Support lTD's Position That The 'Most 
Injurious Use' Rule Is Limited In Its Application. 
In support of its motion, HI Boise cites to three cases from other jurisdictions that consist 
of a 1913 case and a 1981 court of appeals case from Indiana and a 1963 court of appeals case 
from California. Cleveland, c, C. & St. L. Ry. Co. v. Hadley, 101 N.B. 473 (1913); City of 
Elkhart v. No-Bi Corp., 428 N.B.2d 43 (Ct. App. Ind. 1981); People, ex reI. Dept. ofPublic 
Works v. Edgar, 219 Cal.App.2d 381, 32 Cal.Rptr. 892 (Cal. Dist. Ct. App. 19(3). None of these 
cases are binding authority for this Court. Nor do the cases support HI Boise's assertion that 
there exists in Idaho a broad 'most injurious use' rule that allows them to present evidence of any 
type and kind of evidence that might be imagined. Contrary to HI Boise's contentions, the cases 
cited by HI Boise actually support lTD's position that the 'most injurious use' rule is not as 
expansive as HI Boise would have this Court believe. 
In the case of People, ex reI. Dept. ofPublic Works v. Edgar, 219 Cal.App.2d 381,32 
Cal.Rptr. 892 (Cal. Dist. Ct. App. 1963), the California court of appeals approved of a jury 
instruction stating that, 
You must presume that the improvement put upon the land taken 
will confirm to the plans and diagrams herein evidence, and you 
must, once and for all, fix the damages, present and prospective, 
that will accrue reasonably from the construction and presence of 
the improvement, and in this connection you must consider the 
most injurious use to which the condemnor may lawfully put the 
property. 
Edgar, 219 Cal.App.2d at 386, 32 Cal.Rptr. at 895. (emphasis added). Similarly in the 
Cleveland case and the city of Elkhart case, the Indiana courts held that, 
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The general rule in condemnation proceedings is that all damages, 
present or prospective, that are the natural or reasonable incident 
ofthe improvement to be made or work to be constructed, not 
including such as may arise from negligence or unskillfulness, or 
from wrongful act of those engaged in the work, must be assessed. 
Damages are assessed once and for all, and the future necessities: as 
well as the present needs ofthe condemnor are to be taken into 
consideration. 
Cleveland, C; C. & St. L. Ry. Co. v. Hadley, 101 N.E. 473, 477 (1913); City ofElkhart v. No-Bi 
Corp., 428 N.E.2d 43, 47 (Ct. App. Ind. 1981) (emphasis added). The language used by the 
courts in each of these cases is similar to that used by the Idaho cases, which limits the 
application of the rule to the actual improvements constructed on the property and the natural 
incidents of those improvements. Additionally, the cases limit the 'most injurious use' rule to 
the property actually taken, the lawful uses to which the property might be put, and the particular 
condemnor that acquires the property. Cleveland, 101 N.E. at 477; City ofElkhart, 428 N.E.2d 
at 47. 
In addition, the Edgar case is distinguishable on its facts" While the Edgar court 
approved ofjury instructions that stated the 'most injurious use' rule, in application, the court 
applied the rule to allow for consideration of special benefits that accrued to the property as a 
result of improvements made to the landowner's access and did not focus on the assessment of 
severance damages. In its discussion of the Edgar case, HI Boise omitted from its quotation of 
the court's ruling, the portion of the discussion that focused on the extent to which the special 
benefits should be deducted from the severance damages. The full statement made by the court 
was that, 
special benefits to be deducted from severance damages must be 
assessed as of the time of the taking of the property, and the mere 
possibility that the benefits might subsequently be terminated by 
the condemnor does not preclude the deduction of the benefit 
although it may properly be considered in determining its present 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION IN LIMINE RE: MOST 
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value.	 The defendants in this case did not introduce evidence 
tending to show a reasonable probability of future implementation 
of police power regulations restricting the value of defendants new 
access rights, nor did they ask for any special instructions on that 
theory to the effect that in arriving at the present monetary value of 
the special benefits the jury could consider the likelihood, if any, 
that the access rights would be changed in the future. 
Id.	 Thus, in addition to the reasons noted above, HI Boise's reliance on the Edgar case is 
misplaced because it is factually distinguishable. 
G.	 The 'Most Injurious Use' Rule Does Not Permit Evidence of Remote, Speculative, or 
Conjectural Elements of Damage. 
The 'most injurious use' rule does not permit the landowner to introduce evidence of damages 
that are remote, speculative or conjectura1. This rule of eminent domain is universa1. 
•	 Eagle Sewer Dist. v. Hormaechea, 109 Idaho 418,419, 707 P.2d 1057, 1058 (Ct. 
App. 1985) (denying damage award in condemnation action where "award would 
be too speculative to be compensable."); 
•	 Lawrence County v. Miller, 786 N.W.2d 360,367 (S.D. 2010) ("Damages in an 
eminent domain proceeding must include present and prospective damages caused 
by the condemnor but not those which are specuIative or remote or damages 
which are sentimental only. Speculative damages are those in which either the 
very existence of the damage is doubtful or the pecuniary seriousness of the 
damages is grossly conjectural."); 
•	 State v. Dawmar Partners, Ltd., 267 S.W.3d 875,879 (Tex. 2008) ("Evidence 
[regarding severance damages] should be excluded relating to remote, 
speculative, and conjectural uses, as well as injuries, which are not reflected in the 
present market value of the property.") (quoting State v. Carpenter, 126 Tex. 604, 
89 S.W.2d 194,200 (Tex.1936»; 
•	 City ofSanta Fe v. Komis, 114 N.M. 659, 662, 845 P.2d 753, 756 (N.M. 1992) 
("Our objective in a condemnation case is to compensate the landowner for 
damages actually suffered. Damages which are speculative, conjectural, or 
remote are not to be considered for compensation.") (quoting Ryan v. Kansas 
Power & Light Co., 249 Kan. 1,815 P.2d 528,535 (1991»; 
•	 Van Horn v. City ofKansas City, 819 P.2d 624, 627-28 (Kan. 1991) ("The sole 
objective of a condemnation case is to compensate the landowner for actual 
damages suffered. Damages which are speculative, conjectural, or remote are not 
to be considered for compensation.") (internal citations omitted); 
•	 State Highway Commission v. Antonioli, 401 P.2d 563,567 (Mont. 1965) ("In 
eminent domain not every potential damage may be compensated for. Remote, 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION IN LIMINE RE: MOST 
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conjectural, and speculative damages are damnum obsque injuria, unless certainty 
that they will occur can be soundly established.") (citing 5 Nichols, Eminent 
Domain, § 18.42[1], pp. 248-49); 
•	 People By and Through Dept. ofPublic Works v. Renaud, 198 Cal.App.2d 581, 
589, 17 Cal.Rptr. 674, 678 (Cal.App.1961) ("While it is true that a condemnation 
award must 'once and for all' fix the damages, present and prospective, that will 
accrue reasonably from the construction of the improvement, and in this 
connection must consider the most injurious use of the property reasonably 
possible, that does not mean that the jury may speculate on the possibility of 
damage from some future abandonment of the improvement. Remote, 
speculative, or conjectural elements of damage cannot be submitted to or 
considered by the jury.") (internal citations omitted). 
Admittedly, HI Boise has not specified what evidence it intends to introduce into 
evidence. Nevertheless, its motion in limine to have this court adopt its version of the 'most 
injurious use' rule cannot be used as a basis to circumvent the fundamental rule against the 
admissibility of damage evidence that is remote, speculative or conjectural. HI Boise's motion 
should be denied in this regard. 
H.	 HI Boise May Not Use The 'Most Injurious Use' Rule To Undermine The Court's 
Summary Judgment Orders. 
In its Order dated July 23,2010 and its ruling on summary judgment made on 
September 2,2010, the Court dismissed HI Boise's claims for a taking and damages based upon 
(1) loss or impairment of access relating to traffic patter and traffic flows on Vista Avenue and 
(2) loss ofvisibility. While it is unclear what specific evidence HI Boise will seek to introduce 
under the 'most injurious use' rule, the rule cannot be used as a means to go behind the Court's 
rulings on summary judgment and its dismissal ofHI Boise's claims. Specifically, HI Boise may 
not present evidence of impairment of access due to changes in traffic patterns and traffic flows, 
nor may it present evidence ofloss ofvisibility. Those issues have been resolved as a matter of 
law and are no longer part of this case. 
lTD'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION IN LIMINE RE: MOST 
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Based on the foregoing, lTD respectfully requests that the Court deny HI Boise's motion 
to the extent that it seeks to broaden the 'most injurious use' ruJle beyond its established and 
limited application. Moreover, the rule does not apply at all to the present case: where there is no 
question as to the purposes or uses for which the property is being used or as to what is actually 
being constructed on the property. 
Respectfully submitted this 10th day of September, 2010. 
By ~~....uaLlLLLf__---lJL.....lL~4lL--!tL _ 
HOLLA 
MaryV. 
Special ty Attorney General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
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HI BOISE, LLC., a Delaware limited liability company. 
and MORTGAGE ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE:, 
LLC'S REPL Y BRIEF IN 
STJIPPORT OF MOTION IN 
LIMINE RE: MOST 
INJURIOUS USE 
Defendant HI Boise, LLC, a Delaware limited liability company, CHI Boise"). by and 
through its undersigned counsel of record, Greener Burke Shoemaker P.A., submits this Reply 
Brief in Support of its Motion in Limine Rc: Most Injurious Use .. 
I. INTRODUCTION 
Plaintiff Idaho Transportation Department's ("'ITD") opposition memorandum on III 
Boise's motion in limine re: most injurious use is, at best, a curious and inconsistent interplay 
between citations offered and the leaps of logic and semantics that lTD makes from those 
citations. Despite having identified and discussed numerous Idaho cases which each indicate 
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that a condemnee cannot in the future recover for damages associated with a taking that occurs in 
the present, lTD nevertheless concludes that this rule of law somehow indicates that HI Boise 
cannot in the present recover for those damages which will reasonably and foreseeably arise in 
the future. Because lTD misapplies the Idaho cases that form the precedential structure to which 
this Court is bound, and further mischaracterizes additional authority from other jurisdictions, HI 
Boise respectfully requests that this Court enter an Order permitting HI Boise to present evidence 
for the jury's consideration of the most injurious use to which the condemned property may be 
put, in accordance with the case law that lTD admits is the controlling authority on this subject. 
II. ARGUMENT 
A.	 Idaho Case Law Requires That HI Boise Be Permitted To Present Evidence On 
Most Injurious Use. 
In its opposition briefing, ITO admits that the controlling authority in Idaho for 
presentation of evidence on 'most injurious use' damages is Idaho- Western Ry. Co. v. Columhia 
Conf ofEvangelical Lutheran Augustana Synod, 20 Idaho 568, 119 P. 60 (1911): 
Additionally, the Idaho-Western case is the only case in Idaho that 
has addressed the 'most injurious use' rule form the prospective 
[sic] presented in this case, and as argued by HI Boise, is the 
Idaho- Western case. [sic] And it is therefore the only case that is 
squarely on point for the issues presented. 
(lTD's Brief in Opposition to Defendant's Motion in Limine Re: Most Injurious Use ("ITO 
Brief'), p. 10.) Idaho-Western, also as noted by lTD, has been cited as the ultimate authority 
on the issue by a number of Idaho cases since. (lTD Brief, pp. 7-10.) The rule of law 
established by Idaho-Western is that in a condemnation action, a landowner is entitled to present 
evidence of "the damage that it would probably sustain by reason of the most numerous and 
injurious use to which the condemning party might lawfully put the property." 119 P. at 67. 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR 
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ITO asserts that the basis for the Idaho-Western court's decision to allow evidence of 
future injurious use was based on the condemning authority's failure to "specify the particular 
nature of its anticipated railroad-related improvement the manner in which the improvement 
would be made, or the use that the improvements would be put. [sic]" (ITO Brice p. 6.) Thus. 
according to ITO, since "there is no question as to the' speci lie manner in which [lTD] intends to 
use the property,'" the present case is distinguishable from Idaho-Western. (hi, p. 15.) The 
premise on which ITO builds this argument, unfortunately, is a complete fabrication of the ruling 
in Idaho-Western. 
The damages sought in Idaho-Western dealt with the possibility that the future use of a 
strip of land condemned for a railroad line could be increased to contain more than the single line 
of track that the condemning authority had then planned. 119 P. at 67. That court, quite clearly 
and unequivocally, stated that the condemning authority therein "might have bound itself by its 
pleadings and proceedings, or by stipulation, in the action to maintain only a single track, and not 
to use the ground for switching purposes. It did not however, see fit to do this." Id. The court, 
in the very next sentence, stated, "It was competent, therefore, for the landowner to prove the 
damage that it would probably sustain by reason of the most numerous and injurious lise" of the 
property. Id. By use of the word, "therefore," the court clearly indicated that the basis for its 
decision was the immediately-aforementioned lack of any self-limiting promises of the 
condemning authority, and not, as ITO has argued, that the authority simply failed to make 
certain specifications as to the then-present plans for the property. Id. 
The present situation, therefore, is no different than that which presented itself in Idaho-
Western. ITO has made no promises, by stipulation or otherwise, that its future use of the 
MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR 
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condemned property will remain forevermore consistent with the presently available construction 
plans. "It did not ... see fit to do this." Id. As such, HI Boise must be able to present evidence 
on probable future uses of the property. By way of non-limiting example, and borrowing from 
the situation that existed in Reisenauer v. State, 120 Idaho 36,813 P.2d 375 (CLApp. 1991), one 
future use of the property taken could consist of the addition of another lane of traffic on Vista 
Avenue. As established by Reisenauer, the landowner must take the opportunity, as HI Boise 
seeks to do now, to be compensated "once and for all time" for all damages "based upon the 
most injurious use of the land reasonably possible." 120 Idaho at 40 (citing Powell v. Mcicelvey, 
56 Idaho 291, 53 P.2d 626 (1935)). Accordingly, if it can be established that it is pro bable that 
an additional lane of traffic will be installed in the future, III Boise ought to be able to present 
evidence of, for example, the effect that such a lane will have on the fair market value of the 
property, if any. 
I'TD's additional attempts to distinguish Idaho-Western similarly fail, and are weakly 
based on pure semantics. Primarily, lTD goes to many lengths to establish that the land sought 
in Idaho-Western was sought for rather generic "railroad purposes." (lTD Brief, p. 6.) 
Contrastingly, according to lTD, the take in this case is to be used solely for "a roadway shoulder 
and a sideway [sic]." (lTD Brief, p. 16.) This is merely an example of the shell game that lTD 
is attempting to play with its own plans for the property. lTD's Amended Complaint plainly 
reads: 
That the property sought to be condemned is to be used/or a right­
of-way to locate, design, construct, reconstruct, alter, extend, repair 
and maintain state highways and associated facilities; that said 
highway is a part and link of the established highway system of the 
State of Idaho; that said highway is to be used for travel by the 
general public; that the project to be constructed upon said land is 
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for the safety, convenience, and utility of the general public; that 
the same will be a state designated public highway or related 
facility, and the use thereof by the public will be a public use; that 
the land sought to be condemned herein is required for public use, 
and the taking of the said land is necessary for such use. 
(Amended Complaint, ~ III.) lTD cannot now argue that it condemned HI Boise's property to 
build a sidewalk. lTD and/or its successors in interest will from now on own the land as a public 
right-of-way, not as a sidewalk. The land is now a part of the public highway system, not the 
public sidewalk system. Thus, I-II Boise is entitled to damages for the most probable and 
foreseeable injurious use of the land in its capacity as a public right-of-way, not its capacity as a 
sidewalk. 
Whether land is condemned for "railroad purposes" or for "a right-of-way to locate ... 
state highways," the situations are indistinguishable. Just as Idaho-Western permitted evidence 
of a future possibility of a second line of railroad track on the condemned property, so 100 should 
this Court permit evidence of the future probable usc of the property, whether that consists of 
additional lanes of traffic or other manifestation of a future injurious use. lTD's argument that 
the condemned land is simply to be used as a sidewalk is both self-serving and consisting of 
nothing more than a hollow statement made for the sole purpose of avoiding liability for 
additional damages in this action. .Just as this Court has previously rejected lTD's pretentious 
attempt to invade the province of the Court with respect to defining the scope of the take, the 
Court should also reject lTD's present attempt to invade the province of the jury in determining 
what damages are available, based on reasonable and foreseeable future use. 
Subsequent case law, cited and discussed at length by ITD, all leads to the same 
conclusion - HI Boise ought to now be permitted to present evidence of most injurious use, lest 
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it never again be able to assert a claim for damages based on future probable alterations to the 
use of the condemned property. See Crane v. City ofHarrison, 40 Idaho 229, 232 P. 578 (1925); 
Powell v. McKelvey, 56 Idaho 291,53 P.2d 626 (1935); Foster's Inc. v. Boise, 63 Idaho 201, 118 
P.2d 721 (1941). Each of these Idaho cases stand for the proposition that if a landowner desires 
damages for future injurious use of condemned property, he must seek such damages at the time 
of condemnation (i.e. in the present litigation, now). While these cases do place the onus of a 
certain amount of foresight on the landowner to claim and be able to prove that the future 
injuries are foreseeable and probable, they do not stand for the proposition, as lTD asserts, that a 
landowner simply cannot argue for damages arising out of future injurious uses of the property. 
The logical end of ITD's argument, in order to emphasize the necessity of this principal 
as clearly as possible, would permit a condemning authority to simply condemn land with no 
present plans whatsoever, thereby substantially limiting the available damages, only to later 
purposefully inflict a number of injuries on the condemnee. This shell game, for lack of better 
terminology, would result in a serious and impermissible loophole for the government to bypass 
the mandates of the Fifth Amendment to the U.S. Constitution and Article I, section 14 of the 
Idaho Constitution. 
B. Additional Authority Cited By lTD Favors Damages For Most Injurious Use. 
lTD attempts to bolster its limitations on the damages available to HI Boise by use or 
other authorities is both disingenuous and irrelevant. First and foremost. lTD has admitted that 
the controlling authority in this jurisdiction is Idaho-Western. Based on the foregoing, lTD 
cannot distinguish this case from Idaho-Western in any meaningful manner that would have the 
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effect of invalidating HI Boise's claim for damages based on future mjunous use of the 
condemned property. 
Furthermore, however, the authority cited by ITO is either taken out of context or 
includes language, conveniently not cited by ITD, that supports III Boise's motion in this 
instance. For example, in Eagle Sewer Dist. v. Hormaechea, 109 Idaho 418, 707 P.2d 1057 (Ct. 
App. 1985), cited for the proposition that future damages are "too speculative to be 
compensable," a better review of the case reveals that ITO has actually cited the opinion of the 
trial court, not the appellate court. 109 Idaho at 419. On appeal, the Idaho Court of Appeals 
affirmed, but clarified that the trial court correctly did not award extra damages for the injuries 
claimed, but stated that the proper approach was to incorporate those injuries into the overalliury 
determination as to the fair market value of the property taken. ld. at 420. 
By way of further example, ITO's citation to City ofSanta Fe v. Komis, 114 N.M 659, 
845 P.2d 753 (N.M. 1992), is equally misleading. ITO quotes the following section of that 
opinion: "Our objective in a condemnation case is to compensate the landowner for damages 
actually suffered. Damages which are speculative, conjectural, or rcrnote arc not to be 
considered for compensation." 845 P.2d at 756 (internal citations omitted). Conveniently, lTD 
omits the very next sentence of that opinion: "However, if loss of value can be proven. it should 
be compensable regardless of it source." ld. (emphasis added). Accordingly, HI Boise ought to 
be able to present evidence to the jury of future damages that will likely be suffered by HI Boise 
and, if convinced, the jury ought to be permitted to award such damages. 
State Highway Comm 'n v. Antonioli, 145 Mont. 411, 401 P.2d 563 (Mont. 1(65), also 
cited by ITO, runs contrary to ITO's overbroad assertion that all damages based on future 
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injurious use are too speculative to permit compensation. Where damages are speculative, but 
are "able to be objectively appraised" and a "market value ... shown," those aspects of damages, 
while still speculative in nature, may be presented and considered by the jury for purposes of just 
compensation. 40 I P.2d at 567. 
Finally, ITO alludes to the prospect that future damages that occur on the property are not 
compensable from ITO, as those future changes will be made by an entity other than ITO. (ITO 
Brief, PI'. ] 8-20.) In this litigation, it has already been established that upon completion of the 
project, authority and jurisdiction over the relevant portion of Vista Avenue will be transferred 
from ITO, the condemnor in this action, and the Ada County Highway District. a nonparty to this 
action. (Supplemental Affidavit of Jason Brinkman in Support of Plaintiff ITO's Motion for 
Partial Summary Judgment, filed in this action on May 19,2010,'1 ]8.) HI Boise cautions that 
ITO's attempt here is yet another attempt at a shell game ultimately designed to bypass federal 
and state Constitutional mandates requiring just compensation for taking of private property. 
People v. Logan, 198 Cal.App.2d 58] (CaI.App. ] 96]), erroneously cited by ITO as People l'. 
Renaud, contains an instructive discussion on this issue. In that case, in light of the evidence 
before the court that the state of California was by agreement with the local county to transfer to 
that county jurisdiction over the particular roadway that then included the condemned land 
following the condemnation action, the court permitted introduction of evidence of probable and 
foreseeable future injuries that the landowner would suffer. ] 98 Cal.App.2d at 588-89. Despite 
the fact that it would not be the state that was ultimately responsible for the roadway and its 
maintenance, the court found that the state was liable for those future injuries: "The agreement 
was part of the present, existing plan of construction which the jury could properly consider in 
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assessing damage to the land ...." Similarly, this Court should not permit ITD to evade its 
Constitutional duties by playing a game of hot-potato with jurisdiction over Vista Avenue. 
III. CONCLUSION 
lTD has failed to articulate any reason why the most InJUrIOUS use analysis is 
inappropriate in the present case. To the contrary, it has provided a list of Idaho cases that all 
stand for the proposition that this action is the appropriate action during which a court and a jury 
can properly determine those damages. As it has failed to distinguish Idaho-Western from the 
case at bar, ITD cannot avoid the fact that HI Boise is entitled to probable and foreseeable 
damages that it can prove to a jury by way of objective appraisal testimony or otherwise. For 
these reasons, HI Boise respectfully requests that the Court grant its Motion in Limine and 
permit testimony on future damages arising from the most 1lI1JUrIOUS use of the condemned 
property. 
~\.., 
DATED THIS ~~_ day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
By rL r ti;J-=='" 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
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HI BOISE, LLC., a Delaware limited liability company, 
and MORTGAGE ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, 
LLC'S REPLY BRIEF IN 
SUPPORT OF MOTION 
FOR RECONSIJDERATION 
RE: CIRCUITY 
Defendant HI Boise, LLC, a Delaware limited liability company, ("HI Boise"), by and 
through its undersigned counsel of record, Greener Burke Shoemaker P.A., submits this Reply 
Brief in Support of its Motion for Reconsideration Re: Circuity. 
I. INTRODUCTION 
In its opposition memorandum, the Plaintiff Idaho Transportation Department ("lTD") 
has perpetuated a number of half-truths, misstatements of applicable law, and irrelevant facts 
having no bearing on the present motion. HI Boise contends that such tactics have been 
employed by lTD for the fundamental reason that its position is wholly inconsistent, and 
unsupportable, by relevant and applicable legal standards. Because lTD cannot rationalize its 
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position consistently with Idaho case law and the recent decisions by other courts of this Judicial 
District, it has instead attempted to distract the Court from the wholly logical position set forth 
by HI Boise in its opening brief on this motion. Particularly, as this Court has reserved for 
eventual trial the question of whether an actual access right was taken by lTD as a part of the 1­
84Nista Avenue Interchange project (the "Project"), it is not now possible or appropriate to 
evaluate the extent of the damages inflicted upon HI Boise in connection with such a potential 
takings determination, let alone revisit whether that right was taken. 
In denying HI Boise its ability to present evidence of damages incurred as a result of that 
potential physical taking of its access rights, the Court has, HI Boise must respectfully urge, 
prematurely and incorrectly stricken a compensable element of damages in a physical takings 
case. 
Because ITD' s opposition reads in large part like its own attempt at a Motion for 
Reconsideration on the issue of whether a deeded access right has been taken, but in light of the 
fact that ITD did not actually file any such motion and, thus, none is presently before the Court, 
this Court is not now in a position to make any such ruling and that issue is still preserved for the 
Court's determination in the scope of the take trial. HI Boise submits that a great and obvious 
portion ofITD's brief is therefore irrelevant and inapplicable to the legal position asserted by HI 
Boise in this motion. With that in mind, HI Boise presents the following memorandum, 
primarily to clarify and correct the positions and interpretations offered by ITD. 
II. ARGUMENT 
A. lTD FUNDAMENTALLY MISSTATES THE LA'''' OF FONBURG. 
In this case, HI Boise has argued the applicability of the well-established legal precedent 
set forth in Fonburg and its progeny, that a party whose property has been physically 
appropriated is entitled to damages from "all inconveniences resulting to the owner's remaining 
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land, including an easement or access to a road or right of way formerly enjoyed, which decrease 
the value of the land retained by the owner." State ex rel. Rich v. Fonburg, 80 Idaho 269, 278, 
328 P.2d 60,64 (1958). ITO's response to this argument is flawed on a number of levels. 
ITO begins its discussion regarding Fonburg with a blatantly false statement about the 
facts of that case, in an apparent attempt to distinguish the facts there from the facts of the case at 
bar. (ITO Brief, p. 7.) ITO asserts, notably and inexplicably citing the condemnee's opening 
brief and not the decision of the court, that "the property owner was denied access to the new 
highway and all access to the old highway was destroyed, leaving Fonburg with no access." 
(lTD Brief, p. 7 (emphasis in original).) This appears to be a deliberate effort to distract the 
Court from the actual findings of the Fonburg court, which clearly state: "Defendant will be 
prevented from crossing the new highway from his land to the railroad, except by a circuitous 
route permissible at one point." Fonburg, 80 Idaho at 274. In other words, the court in Fonburg 
did ultimately rule that the condemnee was entitled to present evidence to ajury that the physical 
taking of the "the easement and right of access ... curtailed in this proceeding, was an element 
of damage," despite the fact that, as here, another access point did in fact exist. Jd. at 279. The 
same situation presents here, and, thus, the same rules of law ought to apply. 
Next, lTD continues its argument with the self-serving conclusion that "no access is 
being taken, closed, or restricted." (ITO Brief, p. 7.) As set forth previously in HI Boise's 
Opposition to ITO's Motion to Strike Certain Testimony, this statement is a fundamental 
misstatement of the Court's findings. Based on this Court's Order of July 23,2010 ("Order"), 
this issue of whether an access right has been taken has been reserved for trial: "the small 
movement of the driveway could constitute a taking." (Order, p. 5.) HI Boise posits that the 
reason ITO is intent on ignoring this Court's rulings, and instead propagating such 
misstatements, is that it implicitly recognizes the conflict between its present argument and the 
DEFENDANT HI BOISE, LLC'S REPLY BRIEF IN SUPPORT OF MOTION FOR 
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present case's similarity to Fonburg. In other words, lTD must continue to <conclusively assert 
that no taking of access has occurred because it knows its argument is otherwise inconsistent 
with well-established case law. It is telling that lTD cannot argue against the applicability of 
Fonburg here, without misconstruing this Court's own findings in order to do so. 
Further complicating the ruling and applicability of Fonburg is lTD's attempt to 
completely fabricate the ultimate decision of that court. ITO asserts that the Fonburg court made 
only one determination in favor of the condemnee, that the jury ought to have been instructed on 
"claimed severance damages because of destroyed or curtailed access to highway No. 95, as 
formerly enjoyed." (lTD Brief, p. 8 (citing Fonburg, 80 Idaho at 279.) In fact, the court further 
instructed that accessibility formerly enjoyed is an element of severance damages when a 
physical taking has occurred (80 Idaho at 279), that the refused instruction on the availability of 
severance damages for curtailment of easements or rights of access ought to have been given (ld. 
at 280), and that the jury ought to have been instructed on all elements of damage, "consist[ing] 
of the reasonable market value of the lands taken, ... severance damage to the remainder ... 
includ[ing] ... the curtailment and restriction of access to highway No. 95, as formerly enjoyed, 
and access to the railroad as enjoyed prior to the construction of the new road." 
Even the quoted material offered by lTD supports HI Boise's position in regard to the 
premature determination of this Court on the availability of severance damages relating to lost 
access rights. (lTD Brief, p. 8.) In the last sentence of the block quote on page 8 of no's Brief, 
HI Boise's argument is confirmed: "There can only be compensable damages for an existing 
easement, and when one does not exist, there is none to take." (ld. (citing 80 Idaho at 277-78).) 
The obvious inverse of the Idaho Supreme Court's statement is that, when an easement did exist 
and has been taken, compensation is required. As this Court has reserved for trial any 
determination as to whether lTD has taken an established or fixed access right of HI Boise 
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(Order, p. 5), it is inconceivable how the subsequent determination of damages on that very issue 
can now be established. 
Finally, rather than arguing with the position actually advanced by HI Boise, that it is 
entitled to "all reasonable damages arising out of the direct physical condemnation of its access 
rights" (HI Boise's Memorandum in Support of Motion for Reconsideration Re: Circuity, p. 14), 
lTD attacks a 'straw man' argument. lTD asserts, incorrectly, that HI Boise is seeking damages 
"barred by law." (lTD Brief, p. 9.) Quite clearly, HI Boise's position centers around those 
aspects of severance damages that are permissible, per the historical jurisprudence on physical 
takings in this Judicial District, this state, and this country. HI Boise simply seeks 
reconsideration of this Court's determination to prematurely cut off damages incidental to a 
taking that is still an issue before the Court. 
B. BASTIAN IS NOT CONTROLLING PRECEDENT IN THE PRESENT MOTION. 
In its Brief, lTD relies heavily on the decision in State ex rel. Moore v. Bastian, 97 Idaho 
444, 546 P.2d 399 (1976), as it did in its original Summary Judgment motion. The folly of the 
Bastian majority in the 3-2 split decision is articulated well in the dissenting opinion. As HI 
Boise has argued, and as the dissenting Justice Donaldson proclaimed, the Bastian decision fails 
to distinguish between regulatory takings cases and physical takings cases, and in so doing 
becomes an aberration in condemnation jurisprudence. As noted in the subsequent paragraph, it 
is an aberration that has only been followed in subsequent cases as pertaining to regulatory 
takings, and has been ignored or rejected by subsequent courts when the issue presented involves 
a physical taking. Thus, to any extent that this Court would initially find merit in ITl.rs 
argument and that Bastian evolves out of similar circumstances as here, it should be rejected here 
as a diversion from all prior and subsequent case law relative to physical takings cases. 
DEFENDANT HI BOISE, LLC'S REPLY BRIEF IN SUPPORT OF MOTION FOR 
RECONSIDERATION RE: CIRCUITY - 5 19106-001 (350110) 001881
   
 













   
  
--' 
While lTD has cited other cases that have relied upon Bastian, it is notable that no other 
reported case since Bastian involving a claim for damages arising out of a physical taking of an 
access right has relied on Bastian. Brown v. City of Twin Falls, 124 Idaho 39, 855 P.2d 876 
(1993), as cited by ITO as an admittedly "non-physical takings" case, reveals that even the Idaho 
Supreme Court interprets Bastian in the same way proposed by HI Boise: That the principles set 
forth in Bastian pertaining to limiting the damages claimed arose from the regulatory taking 
asserted, and not from the simultaneous physical taking. To the contrary, as set forth in the 
opening memorandum on this motion, judges within this Judicial District and county have on no 
fewer than two occasions just this year applied the Fonburg standard to damages arising out of a 
physical appropriation. 
C. HI BOISE SEEKS COMPENSABLE DAMAGES INCIDENTAL TO THE 
PHYSICAL APPROPRIATION OF ITS ACCESS RIGHT, IF ONE IS 
DETERMINED TO HAVE BEEN TAKEN BY THE PROJECT. 
In furtherance of its efforts to distract the Court from the real issues at hand, lTD takes 
numerous liberties in attempting to curtail the damages available to HI Boise as a result of the 
project. As was made clear in HI Boise's opening memorandum, and as is supported by 
Fonburg and Covington v. Jefferson County, 137 Idaho 777, 53 P.2d 828 (2002), there are 
compensable damages associated with the physical taking of an access right, and it is those 
damages, and only those damages, for which HI Boise requests reconsideration and an 
opportunity to present evidence to the jury (assuming a taking of the deeded access right or 
easement is established during the scope of the take trial). Thus, to a large extent, lTD's Brief, 
especially as it pertains to damages arising from regulatory takings, is irrelevant and another 
distraction from the real issues at hand. 
In part, though not entirely, HI Boise's argument for reconsideration is tied to its motion 
in limine, filed on the same day. Without restating the argument contained therein, HI Boise 
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does incorporate it by reference. As a part of that argument, and as described more fully in HI 
Boise's reply brief on that motion, the incidental and foreseeable damages must be viewed in the 
light of the most injurious lawful use that is foreseeable and reasonable to expect at the time of 
the taking. Thus, despite lTD's continued attempts to purport to define the scope of the take (a 
position that was rejected by this Court earlier in this litigation) and to thereby become the final 
authority on what HI Boise can or cannot claim in relation to this action, controlling case law 
instructs that this Court permit evidence on that most injurious use and, further, what effects that 
most injurious use will have on the fair market value of the remaining property. For example, in 
a case cited by lTD as authority in opposition to the motion in limine, it was expressly declared 
that "If decreased market value because of overhead power lines is relevant, then certainly 
decreased market value because of increased traffic flow is relevant." Van Horn v. City of 
Kansas City, 819 P.2d 624, 628 (Kan. 1991).1 
If HI Boise is able to prove that a likely arid foreseeable use of the condemned property 
will involve the addition of another lane of traffic, arid that such addition would require the 
closing of the Vista Avenue access, HI Boise ought to be entitled to any damages to the fair 
market value of the property that flow therefrom. See, e.g., Idaho-Western Ry. Co. v. Columbia 
Conf of Evangelical Lutheran Augustana Synod, 20 Idaho 568, 119 P. 60 (1911) (permitting 
evidence of additional use beyond present plans unless the condemning authority binds itself to 
restrict the future use). lTD has not bound itself to maintaining the roadway in "as planned" 
condition or to prohibiting the construction of an additional lane of traffic where the bike lane 
and sidewalk are now situation, and thus HI Boise must be able to inquire at trial, present 
evidence, arid have the opportunity to convince the jury that additional damages will arise from 
1 As Van Horn case was cited as authority on condemnation cases first by lTD, it would be inappropriate for lTD to 
now assert that the case does not have persuasive weight on the same legal principal. 
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the most injurious use of the property taken, including the effect that such usc;: may have on the 
access to the property and the severance damages to the fair market value of the remaining 
property. 
III. CONCLUSION 
Other aspect of lTD's Brief simply are not relevant to the discussion at hand. [TD spends 
several pages attempting to reassert its argument that HI Boise cannot present a case for the 
taking of deeded or established access rights. (lTD Brief, pp. 16-19.) Again, this ignores the 
Court's prior rulings and otherwise distracts from the real issue at hand: If HI Boise can 
establish that lTD has taken an access right previously enjoyed, is HI Boise entitled to 
compensation for damages that arise as a result of that taking? Because HI Boise urges this 
Court to follow Fonburg and the present direction of the majority of judges in this Judicial 
District, HI Boise requests that the Court reconsider its prior decision, in part, such that HI Boise 
is permitted to present evidence of damages associate with the physical appropriation of its 
property and/or property rights. 
lTD's Brief is full of misstatements of the applicable law, the positions advanced by HI 
Boise, and its own prior statements in this case. Notable is that lTD both refuses to admit that it 
misled this Court with regard to the alleged permit at issue in State v. Bradley 8., LLC, which did 
not exist, and which lTD now asserts was its own argument in that case, but which lTD asked 
this Court to rely on in distinguishing that case from the case at bar. While that issue is 
irrelevant as it has already been reserved for trial, the lack of transparency by lTD is disturbing. 
Further, lTD fails to address or even mention the recent decision in the Fourth Judicial District 
by Judge Darla Williamson regarding the applicability of the Fonburg decision in these cases. 
As such, HI Boise will simply reincorporate its prior argument on the guidance offered by Judge 
Williamson's decision. 
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For each of the foregoing reasons, and specifically because lTD cannot distinguish this 
case from the Fonburg precedent without misconstruing both the facts of Fonburg and the facts 
of the present case, HI Boise urges this Court to reconsider its prior decision regarding the 
availability of damages for the physical appropriation of access and property rights. 
DATED THIS 15th day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
B~ TJJ.i-4?_----__~
 
Fredric V. Shoemaker 
CERTIFICATE OF SERVICE 
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HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRAnON SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
PLAINTIFF lTD'S REPLY BRIEF IN 
SUPPORT OF MOTION TO 
EXCLUDE PORTIONS OF 
TESTIMONY OF DEFENDANT HI 
BOISE'S EXPERT WITNESSES 
I. INTRODUCTION 
Pursuant to Rule 702 of the Idaho Rules of Civil Procedure and the Court's Order of 
July 23, 2010, PlaintiffIdaho Transportation Department ("lTD") submits this reply brief in 
support of its motion to exclude portions of testimony of HI Boise, LLC's ("HI Boise") experts 
and witnesses. lTD's motion is based upon the Court's dismissal of HI Boise's claim for 
damage "resulting from limitation of access from Vista Avenue due to alleged changes illl traffic 
flow." Court's Order Granting In Part And Denying In Part Plaintiffs Motion For Partial 
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Summary Judgment (filed July 23, 2010) (hereinafter the "Summary Judgment Order), at 8. 
Where the claims have been dismissed, correspondingly evidence and testimony relating to the 
claim should likewise be dismissed. HI Boise has not presented any substantive challenge to the 
specific testimony that lTD seeks to have excluded. Rather, HI Boise's arguments in opposition 
to lTD's motion consist essentially of reference to its other motions filed in this case-
specifically its motion to vacate, motion for reconsideration and motion in limine regarding the 
'most injurious use' rule. As outlined in lTD's responsive briefing to each of these motions and 
as discussed below, HI Boise's arguments are without merit and should be rejected. 
II. ARGUMENT 
On September 3, 2010, lTD filed its motion and supporting brief in which it sought to 
exclude testimony of HI Boise's witnesses that were barred by the Summary Judgment Order. 
Specifically, lTD sought to exclude testimony relating to: 
1.	 Alleged loss or restriction of access to the HI Boise property via the driveway on 
Vista Avenue or the driveways on Sunrise Rim Road; and 
2.	 The pattern or flow of traffic on Vista Avenue following completion of the 
Interstate 84Nista Avenue Interchange project (the "Project"), including alleged 
or anticipated changes in the pattern of traffic flow. 
In its supporting brief, lTD outlined in detail the specific portions of the anticipated testimony of 
HI Boise's witnesses that are barred by the Court's Summary Judgment Order. 
In its response to lTD's motion, HI Boise has failed to present any substantive response 
to lTD's motion, and it has not made any attempt to refute the claims and arguments made in 
lTD's motion. Instead, HI Boise's arguments are essentially that lTD's motion should be denied 
based upon the other recent motions filed by HI Boise in this case. First, HI Boise suggests that 
lTD's motion should be denied because it has moved to vacate the trial in this matter. (HI Boise 
Br., at 3). Second, HI Boise argues that it should be denied based upon its Motion for 
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Reconsideration Re: Circuity and its suggestion that the case of State ex rei. Rich v. Fonburg, 80 
Idaho 269, 328 P.2d 60 (1958) allows HI Boise to present evidence of any and "'all 
inconveniences." Id. And third, HI Boise contends that its Motion in Limine Re: Most Injurious 
Use will permit it to introduce any type of damage evidence-even, presumably, evidence of the 
claims that have been dismissed by this Court. HI Boise's arguments fail and do not provide the 
Court with any legitimate basis to deny lTD's motion to exclude portions of HI Boise's experts 
and witnesses' testimony 
A.	 HI Boise's Assertion That The Court Should Deny lTD's Motion Based Upon A 
Motion To Vacate-That Has Yet To Be Decided-And An AppealflRule 54(b) 
Motion-That Has Yet To Be Filed-Is Without Basis Or Support And Should be 
Rejected. 
In response to ITO's motion, HI Boise argues that because it has filed a motion to vacate 
the trial in this matter and because it intends to appeal the Court's Summary Judgment Order, the 
Court should not grant ITO's motion to exclude testimony. HI Boise does not cite to any case 
law as authority for its arguments, but instead contends that the Court should deny lTD' s motion 
because it would be "illogical" for the Court to grant the motion in light of HI Boise's motion to 
vacate and anticipated appeal. According to HI Boise, a ruling by the Court on ITD's motion 
might "further complicate[]" matters in this case. HI Boise's argument is without basis, support 
or logic. (HI Boise Br. at 2). 
First, HI Boise has not filed an appeal, it has not requested a Rule 54(b) certification, and 
its motion to vacate the trial in this matter has not been heard or granted by the Court. Thus, 
from the outset HI Boise's argument based upon the motion to vacate is premature. 
Additionally, HI Boise, like any other litigant, should be required to go through the appropriate 
processes to request a Rule 54(b) certification, obtain the certification and then proceed with the 
appeal. There is ample time before trial for HI Boise to go through the appropriate process of 
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filing its motion for 54(b) certification for its intended appeal, and it should not be granted some 
type of special dispensation to avoid the requirements of the Idaho Rules of Civil Procedure. 
Until a Rule 54(b) certification granted or denied, the case should continue to move forward and 
ITO's motions, which are properly before the Court, should be ruled upon. 
Second, HI Boise's assertion that a Rule 54(b) certification is forthcoming and that this 
potentiality should bar the Court from ruling on this motion is inaccurate. The present motion 
relates to the Court's Summary Judgment Order on the issue of impairment of access relating to 
traffic on Vista Avenue. By contrast, the Court's references to a possible Rule 54(b) certification 
related only to the issue of HI Boise's loss of visibility claim, which was a different summary 
judgment motion that did not involve any of the evidence that is the subject ofITD's motion to 
exclude. With respect to the impairment of access issue, the Court gave no indication that it 
would grant a motion for 54(b) certification on the issue of loss of access. Therefore, again, HI 
Boise should be required to go through the appropriate processes of obtaining a Rule 54(b) 
certification, and unless and until it does, lTD should be permitted to continue prosecuting this 
case. 
Additionally, even if HI Boise files its motion for 54(b) certification and even if the Court 
grants its motion to vacate the trial, there is no legitimate reason not to proceed with the current 
motion to exclude and obtain a ruling. In fact, it makes more sense to have these issues decided 
now. The issue has been fully briefed and will be argued on September 17,2010. The ease, its 
facts and the intricacies of the issues are fresh in the minds of the Court and the parties, such that 
the Court can more readily render its decisions at the present, as compared to after an appeal in 
18 to 24 months when the issues will be stale. The issues presented in lTD's motions are ones 
that will likely need to be resolved if this case proceeds to trial. Thus, they shoulld be decided 
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now, and ITD should not have to wait until the completion of an appeal before these evidentiary 
issues are decided. 
In sum, HI Boise's arguments are premature. HI Boise's suggestion that merely because 
it has asked the Court to vacate the proceedings, the Court cannot or should not rule on ITD 
motions is without basis. 
B.	 HI Boise's Motion For Reconsideration Does Not Provide A Legitimate Basis For 
Denying lTD's Motion. 
HI Boise's next argument is that the Court should deny lTD's motion based upon the 
same arguments set forth in their Motion for Reconsideration Re: Circuity and their 
interpretation of the case of ex rei. Rich v. Fonburg, 80 Idaho 269, 328 P.2d 60 (I 958). HI 
Boise's arguments fail for the reasons outlined in ITD's Brief in Opposition to HI Boise's 
Motion for Reconsideration Re: Circuity filed on September 10, 2010. 1 
While ITD does not detail all of the arguments contained in its Opposition Brief, it should 
be specifically noted that HI Boise's reliance on State v. Fonburg, 80 Idaho 269, 328 P.2d 60 
(1958) is misplaced. The isolated statement in Fonburg quoted by HI Boise, which says that "all 
inconveniences" suffered by the remainder property in a partial taking case are compensable 
does not represent that actual holdings ofthe case. In Fonburg, the court's actual ruling was that 
most of the forms of damages sought by the property owner were barred by law and not 
compensable. Therefore, HI Boise's suggestion that Fonburg allows for the introduction of 
evidence relating to claims that have been dismissed in this case are not correct. See State ex rei. 
Moore v. Bastian, 97 Idaho 444,546 P.2d 399 (1976) (involving a direct condemnation action 
I ITD incorporates by reference its Brief in Opposition to HI Boise's Motion for Reconsideration 
Re: Circuity filed on September 10,2010 and the supporting affidavits filed contemporaneously 
with its Motion. 
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with a physical taking of property where the Idaho Supreme Court expressly barred evidence of 
damages based on changes in the pattern or flow of traffic). 
Additionally, HI Boise's argument glosses over the fact that it has asserted separate and 
distinct claims for damages resulting from loss of access. HI Boise's claims relating to "access" 
include, 
1.	 a claim for impairment of access based upon alleged interferences with Ieft­
turning movements to and from the property from Vista Avenue; a "de facto" 
median; changes in traffic volumes, traffic flows, and traffic patterns; and 
congestion at nearby intersections; 
2.	 a claim, which it characterizes as "lost access," based upon HI Boise's deeded 
access rights and the physical movement of the driveway 2 feet south and 4 feet 
east; and 
3.	 a claim for damages based upon the physical characteristics of the Vista Avenue 
driveway, which it also characterizes as a claim for "lost access." 
Each of the "access" claims are distinct, and HI Boise's use of the term "access" to refer to each 
of these claims for damages confuses the issues. 
To clarify-the only claim that is the subject of the present motion is the impairment of 
access claim that the Court dismissed in its Summary Judgment Order. The other claims relating 
to the slight movement of HI Boise's driveway or the physical dimensions of the driveway and 
slope have no relation to the increased traffic on Vista Avenue, changes in traffic flows, patterns 
or volumes on Vista, increased traffic congestion at nearby intersections, or any similar types of 
impacts or damages that HI Boise has sought to recover and which the Court has dismissed from 
this suit. lTD is not seeking in this motion to exclude evidence of the movement of the driveway 
or its physical dimensions. It is only seeking to exclude the traffic-related access impairments 
that have been dismissed as a matter of law by the Court. 
Of note is that HI Boise acknowledges in its response brief that Fonburg only relates to 
evidence "as to all inconveniences that will arise out ofthe physical alteration ofthe driveway 
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access." HI Boise Br. at 3. As stated by HI Boise, the only evidence that it believes is the 
subject of its Motion for Reconsideration-at least as stated in this briefing-appears to be 
limited to the slight movement of the driveway and its slope and dimensions. This evidence is 
not the evidence that lTD seeks to exclude by way of the present motion. The evidence that lTD 
is seeking to exclude relates to the impairment of access due to the traffic on Vista Avenue-
namely, the increased traffic on Vista Avenue, changes in traffic flows, patterns or volumes on 
Vista, increased traffic congestion at nearby intersections, or any similar types of impacts or 
damages that HI Boise has sought to recover under its impairment of access claim. Thus, lTD's 
motion is properly granted because under HI Boise's own characterization of the evidence that 
should be permitted under its reconsideration motion is not the same evidence that lTD is 
seeking to exclude here. 
C.	 HI Boise's Motion In Limine Re: Most Injurious Use Also Does Not Require The 
Court To Deny lTD's Motion. 
HI Boise's third argument in opposition to lTD's motion is based upon its motion in 
limine to have this Court adopt its version of the 'most injurious use' rule. lTD has outlined in 
detail the reasons why HI Boise's arguments are without merit in its Brief in Opposition to HI 
Boise's Motion In Limine Re: Most Injurious Use filed on September 10,2010.2 
As with the argument above, ITO will not repeat the arguments discussed in its 
opposition to HI Boise's motion in limine. However, HI Boise's argument does not provide a 
legitimate basis for the Court to deny the present motion because, 
1.	 HI Boise's version of the 'most injurious use' rule is overly-broad and one that has 
not been applied by any Idaho Court; 
2 lTD incorporates by reference its Brief in Opposition to HI Boise's Motion In Limine Re: Most 
Injurious Use filed on September 10, 2010 and the supporting affidavits filed contemporaneously 
with its Motion. 
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2.	 The rule does not apply to the present case, but rather only applies in situations 
where it is not known what is being constructed 011 the property being taken. 
Idaho-Western Ry. Co. v. Columbia Conference ofEvangelical Lutheran 
Augustana Synod, 20 Idaho 568, 119 P. 60 (1911); and 
3.	 Even if the rule does apply, its application is limited to only those: damages that 
arise from (a) the actual improvement constructed on the property taken and the 
natural or reasonable incident of the improvement, (b) the specific property that is 
actually being taken as part of this action, (c) the purposes for which the property 
is being acquired, (d) the lawful uses to which the property might be put consistent 
with those purposes, and (e) the particular condemnor who is acquiring the 
property. 
The 'most injurious use' rule does not permit, as suggested by HI Boise, the introduction of any 
and all evidence of any type of damages that could be envisioned, nor does it permit the 
landowner to introduce evidence of damages that are remote, speculative or conjectural. The 
rule also does not preclude the granting ofITD's motion to exclude evidence relating to the 
claims that the Court has dismissed as a matter of law. 
D.	 Contrary To HI Boise's Assertion, lTD Has Not Misstated The Court's Ruling In Its 
Summary Judgment Order. 
HI Boise asserts that lTD misstated the Court's Summary Judgment Order (1) by not 
referencing the entire Court's ruling on summary judgment, and (2) by stating that "[i]t is 
undisputed that no change in access to and from Vista Avenue will occur." HI Boise's statement 
is incorrect and unfounded. 
lTD quoted the entire portion of the Court's Summary Judgment Order relating to its 
ruling on the impairment of access issue, and therefore does not misstate the Court's ruling as 
suggested by HI Boise. (lTD Br. at 4 (quoting Summary Judgment Order, at 6-8». Abo, to the 
extent that HI Boise appears to take issue with lTD's statement that "[i]t is undisputed that no 
change in access to and from Vista Avenue will occur." (HI Boise Br. at 4). HI Boise 
apparently failed to read the remainder of the paragraph from which the cited statement came. 
The full statement made by lTD was that, 
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It is undisputed that no change in access to and from Vista Avenue 
will occur. The Vista Avenue driveway is not beiing closed. Nor is 
it being restricted in any way. The Project does not touch the 
driveways on Sunrise Rim Road. In addition, Vista Avenue will 
have the same configuration of traffic lanes and road striping. 
Therefore, the flow or pattern of traffic will be the same in the 
"after" condition. 
See lTD Br. at 4-8 (filed Mar. 2, 2010). These issues are undisputed, and there is nothing in the 
record to refute the fact that (1) the Vista Avenue driveway is not being closed, (2) the Vista 
Avenue driveway is not being restricted in any way, (3) the Project does not touch the driveways 
on Sunrise Rim Road, (4) Vista Avenue will have the same confiiguration of traffic lanes and 
road striping as it did before the Project, and (5) the flow or pattern of traffic on Vista Avenue 
will be the same in the "after" condition. 
III. CONCLUSION 
Based on the foregoing, lTD respectfully requests that the Court grant lTD's motion to 
exclude the testimony of HI Boise's experts and witnesses that are counter to the Court's 
Summary Judgment Order and the claims dismissed by the Court. 
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Mary V. York (ISB #5020) 
Steven C. Bowman (ISB #4404) 
Special Deputy Attorneys General 
HOLLAND & HART LLP 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
E-mail: myork@hollandhart.com 
sbowman@hollandhart.com 
Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF' THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRATION 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
lTD'S BRII~F IN OPPOSITION TO 
DEFENDANT HI BOISE, LLC'S MOTION 
TO VACATE TRIAL AND PRETRIAL 
DEADLINES 
Plaintiff Idaho Transportation Department ("lTD") submits this Brief in Opposition to 
Defendant HI Boise, LLC's ("HI Boise") Motion to Vacate Trial and Pretrial Deadlines (filed 
Sept. 9,2010). HI Boise's Motion to Vacate is premature and should be denied. 
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I. SUMMARY OF RESPONSE TO HI BOISE'S MOTION
 
1. The possibility that a Rule 54(b) certification may be granted in the future is not a 
valid reason to vacate and indefinitely continue the scope-of-the-take and the damage trials in 
this matter. 
2. HI Boise's Motion to Vacate is premature because HI Boise has not yet filed its 
motion, and it not clear whether it is permissible to grant 54(b) certification in this case. 
3. HI Boise cannot show that prejudice or harm would result if the scope-of-the-take 
and the damage trials are not vacated. 
4. By contrast, lTD's substantial rights will be prejudiced if HI Boise's Motion to 
Vacate is granted, unless the interest which accrues under I.C. § 7-712 is tolled or otherwise 
eliminated. 
5. HI Boise cannot vacate ITD's scheduled depositions based upon a motion to 
vacate a trial date and its stated intent to appeal this matter. 
II. FACTS 
This eminent domain case was initiated on February 2, 2:009, over a year and half ago. 
The trial in this matter has been bifurcated into two phases, with the scope-of-the-take trial set 
for November 3, 2010 and the damages trial set for March 3, 2011. HI Boise now asks for an 
indefinite postponement of the trial dates as a result of two summary judgment decisions by the 
Court dismissing HI Boise's claims for impairment of access resulting from traffic on Vista 
Avenue and its claims for loss of visibility. 
On July 23,2010, the Court issued its decision on summary judgment in which it 
dismissed HI Boise's claim for damage "resulting from limitation of access from Vista Avenue 
due to alleged changes in traffic flow." Court's Order Granting In Part And Denying In Part 
Plaintiffs Motion For Partial Summary Judgment (filed July 23,2010), at 8. Then on September 
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2,2010 this Court orally granted lTD's Motion for Partial Summary Judgment re: Visibility and 
dismissed all of HI Boise's claims for taking and damages related to a purported loss of 
visibility. Based upon existing Idaho case law and a wealth of case law from other jurisdictions, 
the Court held that as a matter oflaw, there is no compensable property right in the visibility of 
property. The Court also relied upon the fact that no Idaho case or statute has ever recognized 
loss of visibility as a compensable property right. 
In the course of its oral ruling regarding visibility, the Court commented that "If the 
parties want to appeal that before, right away, I would sign a 54(b) certificate." (Tr. 55:7-9 
(Sept. 2, 2010) Ex. A to Aff. ofHI Boise's Counsel filed September 9,2010). HI Boise asserts 
that this Court's willingness to possibly order 54(b) certification is sufficient grounds to vacate 
the two trials set in this matter. (Motion to Vacate at 2). HI Boise has not asserted any other 
grounds for its Motion to Vacate. Contrary to HI Boise's assertion, the mere potential for 54(b) 
certification based upon a party's intention to appeal a Court's ruling is not a valid basis to 
vacate and continue these trials. 
III. ARGUMENT 
From the outset of this litigation HI Boise has repeatedly claimed taking and damages 
which go beyond well-established boundaries of eminent domain law. Now that most of its 
claims for taking and damages have been dismissed as a matter oflaw, HI Boise has expressed 
its intent to appeal the Court's summary judgment rulings and has filed a Motion to Vacate the 
Trial and Pretrial Deadlines. 
The entire basis of HI Boise's motion to vacate rests upon the possibility of a 54(b) 
certification based upon the Court's comments as part of its ruling on lTD's summary judgment 
motion that "[i]fthe parties want to appeal, then the Court would sign a 54(b) certificate." (Tr. 
55:7-9). lTD acknowledges that the Court engaged in further discussions about a possible 54(b) 
lTD'S BRIEF IN OPPOSITION DEFENDANT HI BOISE, LLC'S MOTION TO 
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certificate. However, no motion for 54(b) certification has been filed, briefed or heard. There is 
no certainty as to what issues HI Boise will seek to appeal, nor is there any certainty as to 
whether a 54(b) certification is appropriate in this instance. Additionally, and most importantly, 
the Court has not yet determined whether it will grant a 54(b) certification or whether it will do 
so on both summary judgment orders issued in this case. Accordingly, HI Boise is premature 
and there is no valid basis to vacate the trials in this matter. 
A.	 Standards For Vacating The Trial. 
The decision whether to grant or deny a motion to continue a trial is within a trial court's 
sound discretion. Everhart v. Washington County Road and Bridge Dept., 130 Idaho 273, 275, 
939 P.2d 849,851 (1997) (citing State v. Tapia, 127 Idaho 249, 255, 899 P.2d 959, 965 (1995)). 
While there is no definitive list of factors for the court to consider in deciding a motion to vacate 
or continue a trial, courts will often look at whether the substantial rights of the: parties will be 
affected by the vacation or continuance. See id., at 275-76,939 P.2d at 851-52 (holding that the 
"district court correctly determined that [plaintiff] did not meet her burden of showing that her 
substantial rights had been prejudiced by denial of her motion to continue."). 
The Idaho appellate courts have upheld orders granting continuances of trials in cases 
where the party requesting the continuance has established some prejudice. Gunter v. Murphy's 
Lounge, LLC, 141 Idaho 16,24,105 P.3d 676, 684 (2005) (continuance properly granted because 
the attorney's supervisor at the Boundary County Prosecutor's Office had resigned, which left 
only one other attorney in the office). Conversely, if the party requesting a continuance based 
upon some fault of their own, the Idaho courts have upheld denials of those motions to continue. 
Villa Highlands, LLC v. Western Community Ins. Co., 226 P.3d 540, 549-51 (2010) (upholding a 
denial of a motion to continue because party requesting the continuance had failed to timely seek 
new counsel); Everhart, 130 Idaho at 275-76, 939 P.2d at 851-52 (holding that the "district court 
lTD'S BRIEF IN OPPOSITION DEFENDANT HI BOISE, LLC'S MOTION TO 
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correctly determined that [plaintiff] did not meet her burden of showing that her substantial 
rights had been prejudiced by denial of her motion to continue."). Applying these standards, HI 
Boise's motion is properly denied. 
B.	 HI Boise Has Not Asserted Valid Grounds To Vacate and Indefinitely Postpone The 
Trials In This Matter. 
HI Boise's Motion to vacate is premised on a future, potential granting of 54(b) 
certification. The motion for 54(b) certification has not yet been filed, briefed or heard. 
Therefore, since HI Boise is basing their Motion to Vacate on a motion that has not even been 
filed, HI Boise cannot assert that their substantial rights will be adversely affected if their Motion 
to Vacate is not granted. 
1. 54(b) Certification May Not Be Possible or Appropriate. 
While lTD acknowledges this Court's comments at oral argument regarding 54(b) 
certification, there is an open question as to whether 54(b) certification is even possible or 
appropriate in this case. 
First, the Idaho Supreme Court has cautioned that "54(b) certification should not be 
granted routinely, or as a matter of course; it should be reserved only for "the infrequent harsh 
case." Id. And except where an injustice would result from the denial of an immediate appeal, 
Rule 54(b) certification should not be granted. Robinson v. Richards, 118 Idaho 791, 793, 800 
P.2d 678, 680 (1990). Rule 54(b) certification was not intended to abrogate the general rule 
against piecemeal appeals. Jd. HI Boise cannot show an injustice simply because it lost motions 
for partial summary judgment. 
Second, it is not clear whether 54(b) certification can even be granted in this case because 
an order granting partial summary judgment may not comply with the requirements for 54(b) 
lTD'S BRIEF IN OPPOSITION DEFENDANT HI BOISE, LLC'S MOTION TO 
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certification. See Watson v. Weick, 141 Idaho 500, 504-06, 112 P.3d 788, 792··94 (2005). Idaho 
Rule 54(b), states in part: 
(b) Judgment Upon Multiple Claims or Involving Multiple 
Parties. 
(1) Certificate of Final Judgment. When more than one 
claim for relief is presented in an action, whether as a claim, 
counterclaim, cross-claim, or third party claim, or when multiple 
parties are involved, the court may direct the entry of a final 
judgment upon one or more but less than all of the claims or 
parties only upon an express determination that there is no 
just reason for delay and upon an express direction for the 
entry of the judgment. In the absence of such determination and 
direction, any order or other form of decision, however designated, 
which adjudicates less than all the claims or the rights and 
liabilities of less than all the parties shall not terminate the actions 
as to any of the claims or parties, and the order or other form of 
decision is subject to revision at any time before the entry of 
judgment adjudicating all the claims and the rights and liabilities of 
all the parties. 
Idaho R. Civ. P. Rule 54(b) (emphasis added). Thus, Rule 54(b) certification is only applicable 
when an entire party or an entire claim is subject to ajudgment. 
While this Court has dismissed elements ofHI Boise's taking and damages claims, it has 
not dismissed HI Boise's entire counterclaim, nor has it entered judgment on ITD's claim for 
condemnation. See Watson, 141 Idaho at 504-506, 112 P.3d at 792-94 (2005) ("An order 
dismissing a counterclaim can constitute ajudgment."). 
Therefore, since no "claim" or "party" in this case is subject to judgment, there is the 
possibility that the Idaho Supreme Court will determine, like it did in Watson, that the procedural 
requirements ofRule 54(b) were not met and dismiss the appeal. Id. 
It is also an open question as to whether 54(b) certification would be appropriate in this 
case because there is no real dispute as to the law regarding visibility because the vast weight of 
case law hold that loss of visibility is not a compensable taking. Dept. ofTransp. v. Marilyn 
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VACATE TRIAL AND PRETRIAL DEADLINES - 6 
001901
 
 . ,  
 
 














   
 ria1
 





Hickey Ministries, 159 P.3d ] 11, 116 (Colo. 2007); Ivers v. Utah Dept. ofTransp., 154 P.3d 802, 
806 (Utah 2007); Intermountain Sports, Inc. v. Utah Dept. ofTransp., 103 P.3d 716, 719 (Utah 
App. 2004); State v. Schmidt, 867 S.W.2d 769, 781 (Tex. 1993); Troiano v. Colo. Dept. of 
Hwys., 463 P.2d 448, 455 (Colo. 1969); State Road Dept. v. Lewis, 170 So.2d 817, 819 (Fla. 
1964). 
However, an in-depth analysis of54(b) requirement is not appropriate for ITD's response 
to a motion to vacate, nor should lTD have to guess at what HI Boise will file in its motion for 
54(b) certification. The issues are more properly addressed if and when HI Boise files a motion 
for 54(b) certification. Until that occurs, it is premature for HI Boise to seek a vacation and 
continuance of the trial on the basis that this Court might grant 54(b) certification. 
2.	 This Court Did Not Address Any Comments About 54(b) Certiflcation in 
Regards to the Traffic Issue. 
On July 23,2010, this Court dismissed HI Boise's claims for taking and damages based 
upon a loss of access based upon future traffic flows. The COUlt'S comments during the hearing 
held on September 2, 2010 related to the grant of partial summary judgment on the issue of 
visibility. The Court gave no indication as to how it might rule on a motion for 54(b) 
certification on the traffic flow/access issue. Once again, lTD is left to guess as to what mayor 
may not be filed, and what mayor may not be granted by the Court. HI Boise should be required 
to comply with the appropriate procedures for seeking an appeal and a 54(b) certification, and 
unless and until that occurs, HI Boise's Motion to Vacate is premature and should be denied. 
3.	 HI Boise's Motion to Vacate Violates the Purpose of Summary Judgment 
and Does Not Allege Any Prejudice or Harm. 
HI Boise's only reason for seeking to vacate is because it wants to appeal rulings it does 
not like. This reason does not constitute the harm or prejudice necessary to vacate and 
indefinitely continue a trial. 
lTD'S BRIEF IN OPPOSITION DEFENDANT HI BOISE, LLC'S MOTION TO 
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4. lTD will be Substantially Prejudiced if this Trial is Continued Indefinitely. 
In contrast to the lack of prejudice for HI Boise ifits motion is denied, lTD's rights will 
be substantially prejudiced if HI Boise's Motion to Vacate is granted. Under Idaho Code § 7­
712, ITD is required to pay interest on the amount ofjust compensation, which accrues from the 
date of summons. Thus, it goes without saying that the longer it takes for a determination ofjust 
compensation, the more interest that lTD will be required to pay. 
HI Boise is seeking to vacate the trials in the matter so that it can take an interlocutory 
appeal of the Court's summary judgment orders. Unless the interest accruing under Idaho Code 
§ 7-712 is tolled or otherwise eliminated, ITD will be required to pay interest during the entire 
time of the appeal, which could span as long as two years. Considering the sums that are at issue 
in this case, the amount of interest could be considerable. 
ITD is not the party requesting the delay in the trial dates, nor is it at fault for the delay. 
HI Boise is requesting that the trial be vacated and therefore, if the Court is inclined to grant HI 
Boise's motion, the interest on the amount ofjust compensation owed should be tolled 
throughout the pendency of the appeal. Otherwise, lTD will suffer substantial prejudice if HI 
Boise is allowed to postpone this trial indefinitely. 
C.	 Standards for Vacating Depositions. 
While not explicitly addressed in its Motion to Vacate, HI Boise has indicated to lTD that 
vacating the trial and potential 54(b) certification serves to vacate the depositions properly 
noticed and served by lTD. 
HI Boise does not and cannot cite any authority for this proposition. lTD has the right to 
take depositions pursuant to Rule 30 and Rule 45 of the Idaho Rules of Civil Procedure. There is 
no requirement in either of those rules that a continuance of a trial serves to vacate depositions. 
If HI Boise wishes to prevent lTD's depositions from going forward, it must file for a Protective 
lTD'S BRIEF IN OPPOSITION DEFENDANT HI BOISE, LLC'S MOTION TO 
VACATE TRIAL AND PRETRIAL DEADLINES - 8 
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Order under Rule 26(c). See, e.g., Bailey v. Sanford, 139 Idaho 744, 748, 86 P.3d 458,462 
(2004). Unless and until HI Boise has a motion granted for protective order, lTD's depositions 
can and will go forward. lTD is also entitled to get the testimony ofHI Boise's witnesses based 
upon their current recollections. If an appeal is heard, it will be at least another 18 to 24 months 
until the parties are once again before the Court.rand witness memory will necessarily have 
faded. lTD should not be required to halt its discovery efforts and have its ability to prosecute its 
case compromised based upon HI Boise's premature motion. 
IV. CONCLUSION 
The mere possibility that this Court may grant a 54(b) certification is not valid grounds to 
vacate and indefinitely postpone a trial. This is especially so when there may be legal bars to the 
granting of 54(b) certification. Thus, HI Boise's motion is premature and should be denied. 
DATED this 15th day of September, 2010. 
By ...-L..~~~I--'_----='....,t.p.~--= _ 
HOLL 
Mary . 
Specia eputy Attorneys General 
Attorneys for Plaintiff 
State of Idaho 
Idaho Transportation Board 
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1818 Library Street, Suite 300 D Hand Delivered 
Reston, VA 90190 D Overnight Mail! 
Facsimile: (703) 748-0183 D Facsimile 
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HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 




Case No. CV OC 090~~8Y. '~- j~p\Jr1I --;-'T-"­
ORDER GRANTING P AINTIFF 
lTD'S MOTION FOR UMMARY 
JUDGMENT DISMISSING CLAIMS 
BASED ON ALLEGED LOSS OF 
VISIBILITY AND INCREASED 
NOISE 
*Based on the Court's Findings Of Fact And Conclusions: Of Law On PlaintiffITD's 
//I~~'~~ 
Motion For Summary Judgment On Visibility And Noise Claims, entered'Sept(~mber~~, 2010, 
IT IS HEREBY ORDERED that PlaintiffITD's Motion For Summary judgment 
Dismissing Claims Based On Alleged Loss Of Visibility And Increased Noise, filed August 5, 
2010, should be, and is hereby, GRANTED. 
IT IS FURTHER ORDERED that Defendant HI Boise's claim for taking and/or damages 
based on alleged restriction or loss of visibility should be, and is hereby, DISMISSED. 
IT IS FURTHER ORDERED that Defendant HI Boise's claim for taking and/or damages 
based on alleged increased noise should be, and is hereby, DISMISSED. 
*IA. 'rJJr11j#Y> HI-K t.n'IIST-(/h r vi''''''''' ::hAT 17Y""( 1(TN>~.;1I.Jt'1/ 
L e, 4t tu~ r 
ORDER GRANTING PLAINTIFF' lTD'S MOTION FOR SUMMARY JUDGMENT DISMISSING 
CLAIMS BASED ON ALLEGED LOSS OF VISIBILITY AND INCREASED NOISE- 1 
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IT IS FURTHER ORDERED that evidence relating to visibility, loss of visibility and 
damages relating to the loss of visibility of HI Boise's property" signs or facilities is irrelevant 
and not admissible at trial. 
IT IS SO ORDERED.
DATED this 1J- aay of September, 2010. 
ONALD J. 'WILPER 
JRT JUDGE 
ORDER GRANTING PLAINTIFF lTD'S MOTION FOR SUMMARY ;rUDGMENT DISMISSING 
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950 W. Bannock Street, Suite 900 
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Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
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MaryV. York /via U.S. Mail 
Theodore S. Tollefson [J Via Hand Delivery 
Holland & Hart LLP [J Via Email 
P.O. Box 2527 
Boise,ID 83701-2527 
Attorneys for Plaintiff 
Mortgage Electronic Registration Systems, Inc. C/Via U.S. Mail 
1818 Library Street, Suite 300 [J Via Hand Delivery 
Reston, VA 90190 [J Via Facsimile 
Defendant 
DATED THIS 21st day of September, 2010 
GREENER BUP E SHOEMAKER P.A. 
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DEPUTY 
Fredric V. Shoemaker, ISB No. 1687 
Thomas 1. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
DEFENDANT HI BOISE, LLC'S 
MOTION FOR CERTIFICATION 
PURSUANT TO IDAHO RULE 
OF C][VIL PROCEDURE 54(b) 
OR, IN THE ALTERNATIVE, 
FOR PERMISSIVE APPEAL 
PURSUANT TO IDAHO 
APPELLATE RULE 12 
COMES NOW Defendant HI Boise, LLC, a Delaware limited liability company, ("HI 
Boise"), by and through its undersigned counsel of record, Greener, Burke, Shoemaker P.A., 
hereby moves this Court for a Certificate of Final Judgment as to one or more claims in the 
current action pursuant to Idaho Rule of Civil Procedure 54(b), or in the alternative for 
DEFENDANT HI BOISE, LLC'S MOTION FOR CERTIFICATION PURSUANT TO IDAHO 
RULE OF CIVIL PROCEDURE 54(b) OR, IN THE ALTERNATIVE, FOR PERMISSIVE 
















    
permission to appeal the Court's decisions on summary judgment pursuant to Idaho Appellate 
Rule 12. 
The basis for this request is that, during recent oral arguments held before this Court, 
your Honor expressed a willingness and indeed enthusiasm to sign a Certificate of Final 
Judgment pursuant to Idaho Rule of Civil Procedure 54(b), such that the Court's ruling on the 
availability of damages under Idaho law for a loss of visibility might be appealed and resolved 
by the Idaho Supreme Court prior to trial. Additionally, HI Boise contends that an immediate 
appeal of the visibility issue, as well as the issue of compensability of damages resulting from 
the potential loss of a physical access right, is both just and in furtherance of the interests of the 
Court and the parties. 
This request is made in good faith and not in an effort to hinder or delay these 
proceedings, but rather in an effort to gain clarity as to the law of this state on issues of 
seemingly first impression in Idaho, or which otherwise involve controlling questions of law that 
require clarification from the Idaho Supreme Court. This motion is supported by a 
Memorandum in Support filed concurrently herewith and the record in this matter. 
Oral argument is requested. 
DATED THIS Z3 .J.day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
~-r~ 
Fredric V. Shoemaker 
Thomas 1. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
DEFENDANT HI BOISE, LLC'S MOTION FOR CERTIFICATION PURSUANT TO IDAHO 
RULE OF CIVIL PROCEDURE 54(b) OR, IN THE ALTERNATIVE, FOR PERMISSIVE 
APPEAL PURSUANT TO IDAHO APPELLATE RULE 12 - 2 19106-001 (351073) 
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I HEREBY CERTIFY that on the ~ay of September, 2010, a true and correct 
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Holland & Hart LLP Hand Delivery 
101 S. Capitol Blvd., Ste. 1400 DE-mail 
P. O. Box 2527 
Boise,ID 83701-2527 
[Attorneys for PlaintifJlCounter-Defendant] 
Mortgage Electronic Registration Systems, Inc. [g] u.S. Mail 
1818 Library Street, Suite 300 D Facsimile 
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Fredric V. Shoemaker, ISB No,. 1687 
Thomas J. Lloyd III, ISB No. 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 
Attorneys for Defendant HI Boise, LLC 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
MEMORANDUM IN SUPPORT 
OF MOTION FOR 
CERTIFICATION PURSUANT 
TO IDAHO RULE OF CIVI]~ 
PROCEDURE 54(b) OR, IN THE 
ALTERNATIVE, FOR 
PERMISSIVE APPEAL 
PURSUANT TO IDAHO 
APPELLATE RULE 12 
INTRODUCTION 
Defendant HI Boise, LLC ("HI Boise"), submits this memorandum in support of its 
Motion for Rule 54(b) Certification or, in the Alternative, for Permissive Appeal Pursuant To 
Idaho Appellate Rule 12. By this motion, HI Boise requests that the Court certify as "final," 
pursuant to I.R.C.P. 54(b), two of its prior decisions granting partial summary judgment in favor 
of Plaintiff Idaho Transportation Board ("lTD") on the bases that the decisions resolved several-
but not all - of the claims asserted by HI Boise in this litigation, there is no just reason for delay 
in allowing HI Boise to appeal that determination, and the interests of judicial economy and 
MEMORANDUM IN SUPPORT OF MOTION FOR CERTIFICATION PURSUANT TO IDAHO RULE OF CIVIL 
PROCEDURE 54(b) OR, IN THE ALTERNATIVE, FOR PERMISSIVE APPEAL PURSUANT TO IDAHO 
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preservation of resources justifies an appeal of those issues prior to trial(s) on the merits of the 
case. 
In the alternative, HI Boise seeks permissive appeal, pursuant to Idaho Appellate Rule 12, 
of: 1) the availability of damages to HI Boise for inconveniences and lost access to the HI Boise 
property resulting from lTD's Vista Interchange project ("the Project"), as further described in 
this Court's Order Granting in Part and Denying in Part Plaintiffs Motion for Partial Summary 
Judgment, entered on July 23, 2010 ("Access Order"); and 2) the Court's September 2, 2010 
decision granting partial summary judgment in favor of lTD on the availability of damages to HI 
Boise for lost visibility as a result of the Project ("Visibility Decision"). As established below, 
these decisions involve controlling questions of law as to both the scope of the take at issue in 
this litigation and the availability of damages resulting from that take, all of which is subject to 
substantial differences of opinion based on prior case law, and in which an immediate appeal 
would materially advance the orderly resolution of the litigation without an undue and costly 
progression of two full trials which, depending on the results of the appeal, may likely be 
required to be retried at a later date. 
For these reasons, HI Boise respectfully requests that this Court issue a Rule 54(b) 
Certificate on the above-described issues or, in the alternative, permit a permissive appeal 
pursuant to I.A.R. 12. 
THE DECISIONS 
Relevant to this Motion, HI Boise seeks certification and permission to appeal two prior 
decisions of this Court, decided on separate motions for summary judgment. First, HI Boise 
intends to appeal the Court's decision denying the availability or compensability of damages 
related to its potential lost access right to Vista Avenue from its property. (Access Order, pp. 7­
MEMORANDUM IN SUPPORT OF MOTION FOR CERTIFICATION PURSUANT TO IDAHO RULE OF CIVIL 
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8.) While this Court has not yet decided whether HI Boise's deeded access right to Vista Avenue 
has been taken as a result of the Project, it has nevertheless ruled that HI Boise will be unable to 
assert and collect certain damages related thereto. (Id.) Based on Idaho case law, HI Boise 
believes it is entitled to damages consistent with State ex reI. Rich v. Fonburg, 80 Idaho 269, 
278, 328 P.2d 60, 64 (1958), and on that basis intends to appeal this Court's decision, which 
appears to have disallowed all of the Fonburg damages. 
Secondly, HI Boise intends to appeal this Court's decision that visibility is not a property 
right in the state of Idaho, such that any damages suffered by HI Boise arising therefrom would 
not be compensable under Idaho law. As acknowledged by this Court during oral argument on 
September 2, 2010, whether visibility from abutting roadways is a property right is an issue of 
first impression in the state of Idaho. While this Court has now decided that it is not, HI Boise 
believes it to nevertheless be an issue subject to substantially differing opinions, and an issue 
which this Court has already indicated a willingness and enthusiasm to obtain guidance from the 
Idaho Supreme Court. 
LEGAL STANDARD 
1. Criteria Under Idaho Rule Of Civil Procedure 54(b). 
I.R.C.P. 54(b) provides, in pertinent part: 
Certificate of Final Judgment. When more than one claim for 
relief is presented in an action, whether as a claim, counterclaim, 
cross-claim, or third party claim, or when multiple parties are 
involved, the court may direct the entry of a final judgment upon 
one or more but less than all of the claims or parties only upon an 
express determination that there is no just reason for delay and 
upon an express direction for the entry of the judgment. 
As noted by the Idaho Supreme Court, a partial summary judgment, such as that which 
forms the subject matter of this motion, can be treated as final, and thus appealable, when the 
trial court makes the determination that there is no just reason for delay. Eg., Large v. Mayes, 
MEMORANDUM IN SUPPORT OF MOTION FOR CERTIFICATION PURSUANT TO IDAHO RULE OF CIVIL 
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100 Idaho 450, 600 P.2d 126 (1979). The decision whether to grant Rule 54(b) certification is 
one vested in the sound discretion of the trial court. E.g., Smith v. Whittier, 107 Idaho 1106, 695 
P.2d 1245 (1985). 
2. Criteria for Permissive Appeal Under Idaho Appellate Rule 12. 
I.A.R. 12 allows a permissive appeal from an interlocutory order of a district court: 
which is not otherwise appealable under these rules, but [i] which 
involves a controlling question of law [ii] as to which there is 
substantial grounds for difference of opinion and [iii] in which an 
immediate appeal from the order or decree may materially advance 
the orderly resolution of the litigation. 
I.A.R. l2(a) (numbering added). 
Thus, to provide a basis for permissive appeal under Rule 12, the interlocutory order must 
(1) involve a controlling question of law; (2) the issues must be such that there are substantial 
grounds for difference of opinion; and (3) an immediate appeal would materially advance the 
resolution of the litigation, as opposed to causing additional delay. E.g., Budell v. Todd, 105 
Idaho 2,665 P.2d 701 (1983). See also, Kindred v. Amalgamated Sugar Co., 118 Idaho 147,795 
P.2d 309 (1990). As stated by the Idaho Supreme Court on this issue: 
It was the intent of I.A.R. 12 to provide an immediate appeal from 
an interlocutory order if substantial legal issues of great public 
interest or questions of first impression are involved. The Court 
also considers such factors as the impact of an immediate appeal 
upon the parties, the effect of the delay of the proceedings in the 
district court pending the appeal, the likelihood or possibility of a 
second appeal after judgment is finally entered by the district 
court, and the case workload of the appellate court. 
Budell v. Todd, 105 Idaho at 4, 665 P.2d at 703. In considering a request for permissive appeal, 
no single factor is controlling. Id. 
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I.A.R. 12 was adopted by the Idaho Supreme Court in 1977, and was patterned after 28 
U.S.C. § 1292(b).1 Id. Therefore, federal cases interpreting and applying 28 U.S.C. § 1292(b) 
are persuasive in determining whether permissive appeal under I.A.R. 12 is appropriate. 
Institutional efficiency is the major purpose of a permissive appeal pursuant to 28 U.S.C. 
§1292(b) and also pursuant to I.A.R. 12. E.g., Forsyth v. Kleindienst, 599 F.2d 1203 (3d Cir. 
1979). Therefore, interlocutory appeal is not to be used merely to obtain review of the 
"correctness" of interim rulings, but rather to avoid harm to litigants caused by unnecessary or 
repeated protracted proceedings. Lipsett v. University of Puerto Rico, 740 F. Supp. 921 (D. 
Puerto Rico 1990). 
ARGUMENT 
1.	 Access Order 
A.	 Certification Of A Final Judgment Is Appropriate Under Idaho Rule Of 
Civil Procedure 54(b). 
In the present case, the Court's granting of partial summary judgment in favor of I'I'D on 
the availability of certain damages to HI Boise following a potential physical take of a prior 
access right constituted a final determination as to one of multiple claims asserted against lTD in 
HI Boise's Answer and Counterclaim. (Access Order, p. 8.) Thus, the issue is one that is 
procedurally ripe for a Rule 54(b) Certificate (see Pichon v. L. J Broekemeier, Inc., 99 Idaho 
598, 586 P.2d 1042 (1978», and the only remaining question is whether the Court would be 
acting within its discretion to issue such a Certificate at this juncture: 
28 U.S.C. § 292(b) provides in pertinent part: 
When a district judge, in making in a civil action an order not otherwise appealable under this 
section, shall be of the opinion that such order involves a controlling question of law as to which 
there is substantial ground for difference of opinion and that an immediate appeal from the order 
may materially advance the ultimate termination of the litigation, he shall so state in writing in 
such order. 
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(O)rdinarily an application for a Rule 54(b) order requires the trial 
judge to exercise considered discretion, weighing the overall 
policy against piecemeal appeals against whatever exigencies the 
case at hand may present. Indeed, the draftsmen of this Rule have 
made explicit their thought that it would serve only to authorize 
"the exercise of a discretionary power to afford a remedy in the 
infrequent harsh case ...." 28 U.S.C.A., Federal Rules of Civil 
Procedure 118-119 note. It follows that 54(b) orders should not be 
entered routinely or as a courtesy or accommodation to counsel. 
The power which the Rule confers upon the trial judge should be 
used only "in the infrequent harsh case" as an instrument for the 
improved administration of justice and the more satisfactory 
disposition of litigation in the light of the public policy indicated 
by statute and rule. 
Panichella v. Pennsylvania R.R., 252 F.2d 452, 455 (3d Cir. 1958) (cited with approval III 
Pichon, 99 Idaho at 602). 
In ruling on the claims asserted by HI Boise, the Court granted surnmary judgment to 
lTD and denied HI Boise the opportunity to present to the jury evidence of damages related to 
"limitation of access from Vista Avenue due to alleged changes in traffic flow ...." (Access 
Order, pp. 7-8.) There is no just reason for delaying an appeal of this issue for review by the 
Idaho appellate courts. As HI Boise has already indicated with certainty, it fully intends to 
appeal the issue of access based on the potential applicability of State ex rei. Rich v. Fonburg, 80 
Idaho 269, 278, 328 P.2d 60, 64 (1958). As the Court has already acknowledged, a reversal of 
the Access Order will necessarily result in costly new trials of this matter. lTD will not be 
prejudiced in any material way by having this issue appealed now. In fact, if HI Boise is 
successful on appeal, lTD (and the state ofIdaho and its taxpayers) will actually save money by 
not going through two sets of trials in the same litigation. Justice, with its companion 
consideration of judicial economy, provides ample reasons for permitting am appeal at this 
juncture. The Court would be well within the bounds of its discretion to issue a Rule 54(b) 
Certificate on this issue. 
MEMORANDUM IN SUPPORT OF MOTION FOR CERTIFICATION PURSUANT TO IDAHO RULE OF CIVIL 
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B.	 HI Boise's Request For Permissive Appeal Should Be Granted Under Idaho 
Appellate Rule 12. 
I.	 The Court's July 23, 2010 Order Involves Substantial And 
Controlling Issues Of Law. 
The Access Order issued by this Court denies HI Boise the ability to claim or present to 
the jury any evidence of damages "resulting from limitation of access from Vista Avenue." 
(Access Order, p. 8.) This determination weighs heavily in favor of a permissive appeal pursuant 
to LA.R. 12. The issues surrounding the Court's prior grant of partial summary judgment deal 
with whether this category of damages is even compensable, as a matter of law. The Court's 
decision was not based on HI Boise's inability to present any evidence of these damages, such 
that there was no genuine issue of material fact to be decided by the jury, but was rather based on 
a line of cases stemming from the reasoning in State ex rei. Moore v. Bastian, 97 Idaho 444, 546 
P.2d 399 (1976). (Access Order, p. 8.) Accordingly, HI Boise's request satisfies the first prong 
of the standard for permissible appeals under LA.R. 12, as the Court's July 23, 2010 order 
impacts a substantial legal issue. As the Court is already aware, this legal issue is in fact 
controlling, as it will ultimately be a heavy determining factor in the extent and amount of 
damages that may be awarded by the jury at the second phase of this bifurcated litigation. 
II.	 Substantial Grounds For Difference Of Opinion Exist As To Whether 
Damages Arising From A Lost Access Right Are Compensable. 
As evidenced by the briefing and arguments submitted by both lTD and HI Boise 
regarding this access issue, there are substantial grounds for differences of opinion regarding the 
scope and extent of permissible and compensable damages in a condemnatiion action in the 
context of lost physical access. lTD has adamantly argued that the Bastian decision controls in 
this case, but cannot direct the Court's attention to a single case decided since Bastian that 
construed the case to have any applicability except in the context of a regulatory taking, and not 
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the physical taking that HI Boise has asserted and which determination has been reserved for 
trial. In contrast, HI Boise has argued for the application of the Fonburg decision in specifically 
permitting damages in a physical taking case for "all inconveniences resulting to the owner's 
remaining land, including an easement or access to a road or right of way formerly enjoyed, 
which decrease the value of the land retained by the owner." 80 Idaho at 278 (emphasis added). 
If there was any doubt as to whether reasonable minds might reach differing conclusions 
on this issue, HI Boise would only point again to the recent decision of Judge Darla Williamson 
in lTD v. SJJV, LLC, et al., Ada County Case No. CV OC 0902734. On August 20,2010, Judge 
Williamson expressly acknowledged the applicability of Fonburg in the context of a physical 
takings case. Bastian neither overruled nor questioned Fonburg, and Fonburg remains good and 
controlling law in the state of Idaho. 
The result of this Court's decision, and specifically its conflict with the SJJV case, is a 
split within the walls of the Ada County District Court as to what legal standards apply in 
physical takings cases. The fact that this Court agreed, in this instance, with the position asserted 
by lTD does not alter the fact that there exist substantial grounds for differences of opinion on 
this issue. This issue is one that must be resolved by the Idaho Supreme Court, as only that court 
may appropriately and definitively interpret the impact of Bastian on the Fonburg jurisprudence. 
For this reason, this factor likewise weighs in favor of granting HI Boise's request for 
permissive appeal pursuant to Idaho Appellate Rule 12. 
iii.	 An Immediate Appeal Of The Court's Order Precluding HI Boise's 
Ability To Present Evidence Of Damages Related To Its Lost Access 
Right Would Materially Advance The Orderly Resolution Of This 
Litigation. 
HI Boise has made no secret about its intentions to appeal this and one other decision 
(discussed below) in this case. These appeals, therefore, are certain to occur. To the contrary, 
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HI Boise is unaware of any other decision that could or might be appealed by either party once 
these two issues are decided by the appellate courts. For this reason, an immediate appeal of the 
Court's Access Order would materially advance the orderly resolution of the case, as it would 
enable the courts and the parties to avoid costly, unnecessary, prejudicial and repetitious trials. 
In light of the foregoing, HI Boise respectfully submits that its alternative request for 
permissive appeal of the Access Order should be granted pursuant to Idaho Appellate Rule 12. 
2.	 Visibility Decision 
A.	 Certification Of A Final Judgment Is Appropriate Under Idaho Rule Of 
Civil Procedure 54(b). 
The Court's stated position on the propriety of a Rule 54(b) Certificate appeal on this 
issue was unequivocal: 
Ifthe parties want to appeal that before, right away, I would sign a 
54(b) certificate. I think this would be just the type of case that 
would call for that. 
And I might mention, too, just in case you ever find yourselves in a 
position where you're having to ask the Supreme Court to pick this 
one up, I think that I've only requested the Supreme Court take up 
an interlocutory matter like this a couple oftimes in 12 years. And 
this one is on that I kind of enthusiastically urge them to take a 
look at. 
. . . And it seems to me that it would be a waste of judicial 
resources, of the entire judiciary, both at the trial court level and 
at the appellate court level, if this thing were to go through a trial 
to determine the scope of the taking in November ... It's just a 
legal issue I think at this point. So I think this would be an 
appropriate one for them to look at. 
. . . I would hate to see the parties go to the expense ofhaving a 
court trial simply for the purpose of building a record. And then I 
would hate to have a jury trial on the scope of the taking if there's 
still a fighting chance for HI Boise to have the Supreme Court 
disagree because then we would have to do it all over again to 
figure out the bigger issue. 
(Transcript of September 2, 2010 Hearing, pp. 55:7 - 56:17) (emphasis added). 
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The Court, therefore, is well aware of the policy adopted by Pichon, that Rule 54(b) 
Certificates ought to be issued only infrequently. Nevertheless, as the Court has also already 
expressed understanding, this is the precise type of case in which such a certification is proper. 
The Court has noted that the question before it is a legal issue that, if not resolved prior to full 
and final litigation of the remaining issues, may result in repetitive depositions, motion practice, 
and trials. In other words, the dual considerations of "improved administration of justice and the 
more satisfactory disposition of litigation" mandate an appeal at this time. 99 Idaho at 602. 
Under the facts and the governing rules, as acknowledged by this Court in its statements 
regarding the very issuance of a Rule 54(b) Certificate, the scope of the trial and the: available 
damages are both subject to change with the results of the appeal, it is both uneconomical and 
inefficient to not immediately certify this issue as final for purposes of permitting an appeal, such 
that the parties and the Court do not spend time, money and resources to finish out the bifurcated 
trials of this matter under the acknowledged risk that this issue may invalidate all of those 
efforts. 
B.	 HI Boise's Request For Permissive Appeal Should Be Granted Under Idaho 
Appellate Rule 12. 
1.	 The Court's September 2, 2010 Visibility Decision Involves 
Substantial And Controlling Issues Of Law. 
The above-quoted language offered by this Court on September 2, 20I0 reveals that there 
can be no dispute as to the nature ofthis particular question. As noted, "it's just a legal issue ... 
at this point." (Id.) Whether HI Boise has a property right in the visibility of its property under 
the relevant Idaho statutory scheme is a question oflaw that speaks directly to the scope ofITD's 
taking of its property - to be resolved in the first of the bifurcated trials in this matter. Similarly, 
whether and, if so, to what extent HI Boise is entitled to damages associated with that loss of 
visibility speaks directly to the damages to be assessed by the jury in this matter - to be resolved 
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in the second of the bifurcated trials. The Court has already referred to resolving this step as "the 
bigger issue," which must be decided prior to ascertaining any further the scope of lTD's taking 
or the damages available to HI Boise. In other words, this is an issue that will substantially 
control the further outcome of this case, and there is no reason to not seek an immediate appeal 
to resolve this issue for the benefit of all parties and the Court, and in the interest of avoiding 
"the expense of having a court trial simply for the purpose of building a record." (ld.) 
ii.	 Substantial Grounds For Difference Of Opinion Exist As To Whether 
Visibility Is A Compensable Property Right In The State Of Idaho. 
As evidenced by the briefing and arguments submitted by both lTD and HI Boise 
regarding the visibility issue, there are substantial grounds for differences of opinion regarding 
the scope and extent of permissible and compensable damages in a condemnation action in the 
context of lost visibility. This Court has acknowledged that the visibility issue is one of first 
impression in this state, and one over which there is considerable dissonance among neighboring 
jurisdictions. This issue is one that must be resolved by the Idaho Supreme Court, as. only that 
court may appropriately and definitively interpret the law of the state on issues of first 
.	 .
impression, 
For this reason, this factor likewise weighs in favor of granting HI Boise's request for 
permissive appeal pursuant to Idaho Appellate Rule 12. 
iii.	 An Immediate Appeal Of The Court's Order Precluding HI Boise's 
Ability To Present Evidence Of Damages Related To Its Lost 
Visibility Would Materially Advance The Orderly Resolution Of This 
Litigation. 
As noted above, HI Boise fully intends to appeal the issues discussed herein and which 
are the subject of this bi-part request. Again, HI Boise does not know of any other decision by 
this court that may actually be or has been threatened by either party to be appealed. There is no 
reason for delaying or postponing the appeal on these issues, then, especially in light of the 
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extreme costs and prejudices that will befall HI Boise, and the costs and resources that will be 
expended by the taxpayers of the state of Idaho, if this matter has to be tried on multiple 
occasions instead of a single (bifurcated) occurrence. An immediate appeal of the Court's 
Visibility Decision will necessarily and materially advance the orderly resolution of the case, as 
it would enable the courts and the parties to avoid costly, unnecessary, prejudicial and repetitious 
trials. 
In light of the foregoing, HI Boise respectfully submits that its alternative request for 
permissive appeal of the Visibility Decision should be granted pursuant to Idaho Appellate Rule 
12. 
CONCLUSION 
Based upon the arguments and authorities herein, as well as the record in this case, HI 
Boise respectfully requests that this Court grant its request for certification under LR.C.P. 54(b) 
with respect to both of the salient issues presented herein or, in the alternative, grant its motion 
for permissive appeal of the same pursuant to Idaho Appellate Rule 12. 
DATED THIS 23rd day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
BytL Xc ?4JJz~ 
Fredric V. Shoemaker 
Thomas 1.Lloyd III 
Attorneys for Defendant HI Boise, LLC 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
NOTICE OF HEAIUNG ON 
DEFENDANT HI BOISE, LLC'S 
MOTION FOR CERTIFICATION 
PURSUANT TO IUAHO RULE 
OF CIVIL PROCEDURE 54(b) 
OR, IN THE ALTERNATIVE, 
FOR PERMISSIVE APPEAL 
PURSUANT TO IUAHO 
APPELLATE RULE 12 
PLEASE TAKE NOTICE that Defendant HI Boise, LLC, a Delaware limited liability 
company, ("HI Boise"), by and through its undersigned counsel of record, Greener, Burke, 
Shoemaker P.A., will bring on for hearing its Motion for Certification Pursuant to LR.C.P. 54(b), 
or, in the Alternative, for Permissive Appeal Pursuant to I.A.R. 12, on October 7,ZOlO, at the 
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hour of 4:30 p.m., or as soon thereafter as the matter may come on for hearing, before the 
Honorable Ronald J. Wilper at the Ada County Courthouse, 200 West Front Street, Boise, Idaho. 
DATED THIS 23rd day of September, 2010. 
GREENER BURKE SHOEMAKER P.A. 
-c:-~.!l~~.-- _By 
Fredric V. Shoemaker 
Thomas 1. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
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SEP ? 7 2010 
IN THE DISTRICT COURT FOR THE FOURTH JUD IAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO 
TRANSPORTATION BOARD, 
Case No .. CV OC 09031179 
Plaintiff, ORDER 
v. 
HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
The parties, HI Boise, LLC ("HI Boise") and the State of Idaho Transportation Board 
("lTD"), by and through their counsel of record, Greener, Burke, Shoemaker P.A. and Holland & 
Hart LLP, respectively, having corne before the Court on a number of motions on Friday, 
September 17,2010, and good cause appearing therefore, the Court finds and rules as follows; 
IT IS ORDERED, AND THIS DOES ORDER, that Defendant HI Boise, LLC's Motion 
to Shorten Time for a hearing on its Motion to Vacate Trial and Pretrial Deadlines is hereby 
GRANTED; 
IT IS FURTHER ORDERED that Defendant HI Boise, LLC's Motion for 
Reconsideration re: Circuity is hereby DENIED; 
IT IS FURTHER ORDERED, that the Court will reserve for a later hearing further 
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LLC's Motion to Vacate Trial and Pretrial Deadlines; and Plaintiff lTD's Motion to Exclude 
Portions of Testimony of Defendant HI Boise's Expert Witnesses. 
IT IS SO ORDERED. 








 ____ ~~ -~~~
Honlfl~1C 1  
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Fredric V. Shoemaker 
Thomas J. Lloyd III 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
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Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
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HI BOISE, LLC, a Delaware limited 
liability company and MORTGAGE 
ELECTRONIC REGISTRAnON 
SYSTEMS, INC., a Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
BRIEF IN OPPOSITION TO 
DEFENDANT'S MOTION FOR 
CERTIFICATION PURSUANT TO I.R.C.P. 
54(b) OR PERMISSIVE APPEAL 
PURSUANT TO I.A.R. 12 
Plaintiff Idaho Transportation Department ("lTD"') files this brief in opposition 
to HI Boise, LLC' s ("HI Boise") Motion for Certification Pursuant to Idaho Rule of 
Civil Procedure 54(b) or, in the Alternative, for Permissive Appeal Pursuant to Idaho 
Appellate Rule 12. 
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Certification under 54(b) should not be granted when there is no finding of 
hardship, injustice or a compelling reason. The Idaho Supreme Court has held that 
granting a 54(b) certificate absent such showing is an abuse of discretion. 
HI Boise's argues that the July 23, 2010 order ("Access Order") and September 
21,2010 order ("Visibility Order") may be reversed on appeal. This argument does not 
establish a compelling reason to grant 54(b) certification, because reversal on appeal is 
a possibility in every case. 
Rule 54(b) requires that a claim be fully adjudicated before it can be certified as 
a final judgment. There are only two claims in this litigation, lTD's claim for 
condemnation and HI Boise's claim for inverse condemnation. The Access Order and 
Visibility Order do not dispose of or result in the full and complete litigation of these 
claims. 
Permissive Appeal is not appropriate because there are no "substantial grounds 
for a difference of opinion" regarding either the Access Order or Visibility Order. 
The July 23,2010 Access Order cannot be the subject of a Rule 12 permissive 
appeal because it is untimely. Under Idaho Appellate Rule 12, HI Boise had to bring its 
motion for permissive appeal on or before August 6, 2010. HI Boise did not file the 
motion until September 23,2010. 
ARGUMENT 
A. Standards Governing Rule 54(b) Certification. 
The decision to grant or deny a 54(b) certification is in the discretion of the trial 
court. However, granting certification has been held to constitute abuse of discretion 
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"where no hardship, injustice or other compelling reason is shown for certification." 
Provident Federal Sav. and Loan Ass'n v. Idaho Land Developers, Inc", 114 Idaho 453, 
455,757 P.2d 716,718 (Ct. App. 1988). The Idaho Supreme Court will vacate a 54(b) 
certification if there is "nothing in the record indicating any hardship, injustice, or 
compelling reason why the partial summary judgment" should be final before all the 
claims are resolved. Watson v. Weick, 141 Idaho 500, 505, 112 P.3d 788,793 (2005). 
Whether the 54(b) certification was properly granted is a jurisdictional question 
for the Idaho Supreme Court. Hecla Min. Co. v. Star-Morning Min. Co. 122 Idaho 778, 
781, 839 P.2d 1192, 1195 (1992). Therefore, before it can decide the merits of an 
appeal, the Idaho Supreme Court must first address whether the certification was 
proper. Id. 
B.	 No Compelling Reason Exists To Grant 54(b) Certification For The Access 
Order Or The Visibility Order. 
HI Boise asserts that a compelling reason exists for Rule 54(b)certifieation 
because it intends to appeal the Access Order and the Visibility Order and, if it wins on 
appeal, then a new trial may be expensive and additional discovery ma.y occur. (HI 
Boise Memo, at 6, 10). HI Boise does not cite any case law in support of this argument. 
HI Boise has not alleged a "compelling reason" because "54(b) certification should not 
be granted routinely, or as a matter of course; it should be reserved only for' the 
infrequent harsh case.'" Kolin v. Saint Luke's Regional Medical Center, 130 Idaho 323, 
328,940 P.2d 1142,1147 (1997) (citing Thorn Creek Cattle Ass'n, Inc. v. Bonz, 122 
Idaho 42, 45-6, 830 P.2d 1180, 1183-84 (1992). HI Boise's argument, that it may 
appeal and could win on appeal, is an argument that could be made in every case. Thus, 
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HI Boise has not established a compelling reason for 54(b) certification for the Access 
Order or Visibility Order. 
1. lTD would be harmed by granting 54(b) certification. 
The only hardship or injustice in this case weighs against granting 54(b) 
certification. Under Idaho Code § 7-712, lTD is required to pay "lawful interest from 
the date of summons" on any difference from the amount deposited with the court and 
the final judgment. I.C. § 7-712. Thus, the longer this case is delayed! the more interest 
lTD may have to pay. 
Therefore, where HI Boise has not established any "no hardship, injustice or 
other compelling reason" for 54(b) certification and lTD has shown that it WIll be 
prej udiced by the proposed certification, granting 54(b) certification is improper. 
C.	 54(b) Certification Is Improper Because No Claims Have Been Fully 
Adjudicated. 
In order for a partial judgment to be certified as final and appealable under 
I.R.C.P. 54(b), the order granting partial judgment must finally resolve one or more of 
the claims between the parties. Brinkmeyer v. Brinkmeyer, 135 Idaho 596, 599,21 P.3d 
918,921 (2001) (citing Toney v. Coeur d'Alene School Dist. No. 271, i17 Idaho 785, 
786,792 P.2d 350, 351 (1990)); American Foreign Ins. Co. v. Reichert, 140 Idaho 394, 
398-399,94 P.3d 699,703-704 (2004). If the order does not finally resolve one or more 
of the claims between the parties then it is error for the trial court to certify such an 
interlocutory order as final under I.R.C.P. 54(b). Brinkmeyer, 135 Idaho at 599,21 
P.3d at 921. 
In other words, "Rule 54(b) operates only when there are in 
the action multiple claims of which at least one has been 
adjudicated. Only after this determination does the district 
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court have authority to go on to determine whether it intends 
its ruling upon part of the claims to be final as to them or 
only interlocutory." 
Thorn Creek Cattle Ass'n, Inc. v. Bonz, 122 Idaho 42, 45, 830 P.2d 1180, 1183 (1992) 
(citation omitted). At least two Idaho cases have held it was error to grant 54(b) 
certification where at least one claim was not fully adjudicated. 
In Thorn Creek, the plaintiff brought an action for foreclosure of a mortgage, and 
the district court bifurcated the trial into a liability trial and a deficiency judgment trial. 
Thorn Creek Cattle Ass'n, Inc. v. Bonz, 122 Idaho at 45,830 P.2d at 1183. The district 
court then granted a decree of foreclosure and issued a Rule 54(b) certification on the 
decree of foreclosure. Id. The Idaho Supreme Court held that because there was only 
one claim, the foreclosure claim, the 54(b) certification was improperly granted. Id. 
Although the liability and deficiency aspects of the action 
may be discrete elements of the case, there is nevertheless a 
single issue: foreclosure of a mortgage. Thus, the district 
court, in issuing the I.R.C.P. 54(b) certificate, violatedl the 
language of the rule requiring "more than one claim" as a 
predicate to its operation, as well as this Court's 
interpretation of this rule in Glacier, 103 Idaho 605, 651 
P.2d 539. 
Thorn Creek Cattle Ass'n, Inc. v. Bonz, 122 Idaho at 45,830 P.2d at 1183. 
In Toney, an employment case, the plaintiff "filed a complaint setting out several 
causes of action for damages, and one cause of action requesting equitable relief in the 
form of a writ of mandate compelling the district to reinstate him in his prior position." 
Toney v. Coeur D'Alene School Dist. No. 271, 117 Idaho at 785, 792 P.2d at 350. The 
plaintiff then filed a memorandum in support of "an alternative writ of mandate." Id. 
The district court dismissed the claim for the "alternative writ of mandate." Id. at 786, 
792 P.2d at 351. The plaintiff then requested and received 54(b) certification from the 
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district court regarding the dismissal of his claim for an "alternative writ of mandate." 
Id. 
The Idaho Supreme Court held that the 54(b) certification was improperly 
granted and dismissed the appeal because the district court did not fully dispose of the 
plaintiff's equitable claim, it only disposed of the plaintiff's request for the issuance of 
an "alternative writ of mandate." Id. 
The present case consists of two claims: lTD's August 6, 2009 Amended 
Complaint for direct condemnation and HI Boise's April 12, 2010 Counterclaim for 
inverse condemnation. Neither the Access Order nor the Visibility Order fully disposed 
of either of these claims. The Access Order and Visibility Order only addressed 
elements of these claims. Many other aspects of these two claims remain to be 
resolved. Accordingly, based on the precedents cited above, Rule 54(b) certification is 
Improper. 
1. HI Boise's inverse condemnation claim has not been fully adjudicated. 
HI Boise's allegations in its Counterclaim/Affirmative Defenses are not separate 
claims for inverse condemnation but are rather elements of a single claim for inverse 
condemnation. A claim for inverse condemnation consists of the following elements: a 
claim (1) instituted by a property owner, (2) who asserts that his property, or some 
interest therein, has been invaded or appropriated, (3) the extent of a taking, and (4) the 
taking has occurred without payment of just compensation. Covington v. Jefferson 
County, 137 Idaho 777,780,53 P.3d 828,831 (2002). 
HI Boise alleged in its Counterclaim for inverse condemnation that its property 
"will be taken or damaged on a permanent basis beyond the authority sought and 
BRIEF IN OPPOSITION TO DEFENDANT'S MOTION 
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described in the Complaint, Amended Complaint, or in the Stipulation for Possession 
and following Order of Possession." (Counterclaim at ~ 4). HI Boise then explained 
that a taking occurred because of the allegations in its Second and Fourth through Ninth 
Defenses. (HI Boise's August 19,2010 Memorandum In Opposition to Plaintiffs 
Motion for a More Definite Statement at 3-6) ("Of note, the following Affirmative 
Defenses have been raised and incorporated into the Counterclaim"). 
Idaho law bars HI Boise from arguing that the allegations in its Affirmative 
Defenses/Counterclaim constitute separate claims. In Covington, the landowners 
alleged an inverse condemnation because of the construction of a gravel pit and landfill. 
Covington v. Jefferson County, 137 Idaho at 780, 53 P.3d at 831. Citing the elements of 
a claim for inverse condemnation, the Idaho Supreme Court analyzed the Covingtons' 
claim as follows: 
Here, the Covingtons allege they (l) own property, that has 
been (2) impaired by the operation of a landfill, (3) by an 
amount greater than 25% of the total property value, which 
amounts to a taking, for which they (4) did not receive due 
process as evidenced by a lack of notice and a hearing, and 
(5) have received no money as compensation from Jefferson 
County. 
Id. The issue on appeal was whether one element of the single inverse condemnation 
claim had been met: 
The third element, whether a taking has occurred, is the 
central issue on appeal. This Court has held that "the 
determination of whether or not there was a taking is a 
matter of law to be resolved by the trial court." 
Id. (citation omitted). The Idaho Supreme Court then analyzed what actions the 
Covingtons claimed established whether a taking had occurred. Id. The Covingtons 
contended that a "taking has occurred because the operation of the landfill has caused 
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increased traffic in the area, increased noise, offensive odors, dust, fl ies and litter" and 
also a taking occurred due to the zoning ordinance change. Id. at 781, 53 P.3d at 832. 
The increased traffic, noise, odors, dust, flies, litter and zoning changes did not 
constitute seven (7) separate claims for inverse condemnation, but rather were all 
simply evidence offered in support of the third element of a single inverse 
condemnation claim. 
The same analysis applies here. HI Boise alleges in its Affirmative 
Defenses/Counterclaim that an inverse condemnation has occurred because: 1) the 
temporary easements sought to be used by lTD were not limited; 2) the reconstruction 
of the driveway constitutes a permanent taking; 3) widening Vista Avenue will 
eliminate HI Boise's deeded access; 4) expanding Vista Avenue and the construction of 
traffic control devices will substantially reduce pedestrian and vehicuIar access to the 
property; 4) the visibility of HI Boise's signs to passing traffic will be: reduced; and 5) 
construction of the soundwall will reduce the visibility of the property and signs to 
passing traffic. (HI Boise's Amended Answer and Counterclaim Affirmative Defenses 
Four through Nine). Therefore, HI Boise's claim for inverse condemnation, like the 
inverse condemnation claim in Covington, is a single claim for inverse condemnation in 
which several forms of proof are offered in an attempt to establish that a taking has 
occurred. 
Neither the Access Order nor the Visibility Order fully disposed of HI Boise's 
claim for inverse condemnation. HI Boise's claim for inverse condemnation is still 
scheduled for trial on November 3,2010, on whether a taking has occurred in addition 
to the direct condemnation by lTD. 
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Since HI Boise's claim for inverse condemnation has not been fully adjudicated, 
certification under Rule 54(b) is improper. 
D.	 No Substantial Conflict In The Law Exists Regarding The Visibility Order
 




"Rule 12 appeals are only accepted in the most exceptional cases with the intent 
to resolve 'substantial legal issues of great public interest or legal questions of first 
impression[.]'" Aardema v. Us. Dairy Systems, Inc., 147 Idaho 785, 789, 215 P.3d 505, 509 
(2009) (citing Budell v. Todd, 105 Idaho 2, 4, 665 P.2d 701,703 (1983). 
Rule 12. Appeal by permission 
(a) Criteria for permission to appeal. Permission 
may be granted by the Supreme Court to appeal from an 
interlocutory order or judgment of a district court in a civil 
or criminal action, or from an interlocutory order of an 
administrative agency, which is not otherwise appealable 
under these rules, but which involves a controlling question 
of law as to which there is substantial grounds for difference 
of opinion and in which an immediate appeal from the order 
or decree may materially advance the orderly resolution of 
the litigation. 
The threshold issue in whether to accept or reject an appeal by certification is 
"whether there is a controlling question of law and whether an immediate appeal would 
advance the orderly resolution of the litigation," and whether there the: question of law 
"contains substantial grounds for difference of opinion." Budell v. Todd, 105 Idaho at 
4,665	 P.2d at 703; Kindred v. Amalgamated Sugar Co., 118 Idaho 147, 149,795 P.2d 
309, 311 (1990). The court will also consider the impact of an immediate appeal upon 
the parties, the effect of the delay of the proceedings in the district court pending the 
appeal, the likelihood or possibility of a second appeal after judgment is finally entered 
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 I.
by the district court, and the case workload of the appellate courts. Budell v. Todd, 105 
Idaho at 4,665 P.2d at 703. 
As acknowledged by HI Boise, I.A.R. 12 was patterned after 28 U.S.C. 
§ 1292(b). (HI Boise Memo at 5). Therefore, federal cases interpreting and applying 
28 U. S. C. § 1292 (b) are persuasive to determine whether permissive appeal under 
I.A.R.	 12 is appropriate. 
The U.S. Supreme Court has made clear that the party seeking appeal under 
§ 1292(b) has the burden of showing "exceptional circumstances" that justify departure 
from the basic policy of postponing appellate review until after entry of final judgment. 
Coopers & Lybrand v. Livesay, 437 U.S. 463, 475 (1978). In order to avoid piecemeal 
appellate review, the Ninth Circuit has held that § 1292(b) "must be construed 
narrowly." James v. Price Stern Sloan, Inc., 283 F.3d 1064, 1068 n.6 (9th Cir. 2002). 
Similarly, the requirements for certification under § 1292(b) are to be strictly 
construed. See Klinghoffer v. s.u.c. Achille Lauro, 921 F.2d 21,25 (2nd Cir. 1990); 
Moore U.S.A., Inc. v. Standard Register Co., 180 F.Supp.2d 411,412 (W.n.N.Y. 2001). 
1.	 No substantial grounds for difference of opinion exists as to both the 
Access Order and the Visibility Order. 
Appellate Rule 12 requires a controlling question of law for "which there is 
substantial grounds for difference of opinion." I.A.R. 12(a); Kindred v. Amalgamated 
Sugar Co., 118 Idaho at 149, 795 P.2d at 311. Because the vast majority of ease law 
supports the Visibility Order and Access Order, no substantial grounds for difference of 
opinion exists as to either decision. 
The legislative history of 28 U.S.C. § 1292(b) makes clear that to constitute 
"substantial ground for difference of opinion," there must be "substantial doubt" that 
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the district court ruling was correct. Senate Rep. No. 2434, ss'' Cong., 2d Sess. (1958), 
reprinted in 1958 U.S.C.C.A.N. 5255, 5257. Thus, in order to obtain interlocutory 
appeal, the party seeking certification must identify "a sufficient number of conflicting 
and contradictory opinions" on the issue to show substantial ground for disagreement. 
White v. Nix, 43 F.3d 374, 378 (8th Cir. 1994) (citation omitted). General opposition 
and plausible arguments opposing the ruling are not enough to demonstrate substantial 
ground for difference of opinion. See Carlson v. Brandt, 1997 WL 534500, at *6 
(N.D.Ill. 1997). 
a.	 There are no substantial grounds for a difference of opinion 
between the Access Order and Fonburg or lTD v. SJJv. 
In an attempt to establish "substantial grounds for a difference of opinion" as to 
the Court's Access Order, HI Boise again turns to the Fonburg argument rejected by the 
Court. (HI Boise Memo at 7-8). In its attempt to find disagreement with the Access 
Order, HI Boise again relies on the isolated quote from Fonburg, that "all 
inconvenience resulting to the owners remaining land" are compensable. (HI Boise 
Memo. at 7-8; citing State ex. rei. Rich Fonburg, 80 Idaho 269,278, 328 P.2d 60,64 
(1958)). HI Boise argues that this one sentence overrides all other eminent domain case 
law in which Idaho courts have painstakingly laid out what is a compensable taking and 
what is not. 
Further, in order to accept HI Boise's interpretation that "all inconveniences" are 
compensable, one has to ignore the rest of Fonburg. In Fonburg, the Idaho Supreme 
Court ruled that Fonburg was not entitled to severance damages based on all 
inconveniences caused by the project in that case. For example, the Court held that 
Fonburg was not allowed to seek compensation for not being able to have access to the 
BRIEF IN OPPOSITION TO DEFENDANT'S MOTION 
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new highway, which was certainly an inconvenience to the remainder property. ld. at 
277-78,328 P.2d at 64. 
In contrast to the one isolated quote, this Court's decision is supported by a host 
of Idaho Supreme Court decisions on whether a taking or restriction of access is 
compensable. See Johnston v. City ofBoise, 87 Idaho 44, 51, 390 P.3d 291, 294 (1964); 
State ex. reI. Moore v. Bastian, 97 Idaho 444,447,546 P.2d 399, 402 (1976); Brown v. 
City of Twin Falls, 124 Idaho 39, 43, 855 P.2d 876, 880 (1993); Merritt v. State, 113 
Idaho 142,142,742 P.2d 397, 400 (1987); James v. State, 88 Idaho 172, 179,397 P.2d 
766,770 (1964). Further, the Court's Access Order is in accordance with enumerable 
cases from other jurisdictions. (See lTD's Brief in Support of Motion for Partial 
Summary Judgment, at 23-24) (filed Mar. 2, 2010). Therefore, HI Boises 
misinterpretation of an isolated quote from a single case does not amount to 
"substantial grounds for a difference of opinion" with this Court's Access Order. 
Judge Williamson's August 20,2010 Memorandum Decision in lTD v. SJJV, CV 
OC 0902734 also does not create "substantial grounds for a difference of opinion" with 
this Court's Access Order. The Access Order analyzed the applicable Idaho case law to 
determine whether HI Boise's argument for loss of access amounted to a compensable 
"taking" as a matter of law. Judge Williamson's decision merely states that Fonburg 
will apply to the "damages" aspect of the case. (Williamson Order, at 9). Judge 
Williamson wrote: "The Defendants request the Court to rule that the following state of 
law is the correct measure of damages for the direct condemnation .... " (emphasis 
added). The Access Order addressed whether or not a taking of HI Boise's access had 
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occurred. Judge Williamson's Order addressed the issue of "damages" as the result of a 
taking. 
b.	 There is no "substantial grounds for a difference of opinion" 
regarding the Visibility Order. 
HI Boise claims that the Visibility Order is a case of first impression in Idaho 
and that there "is considerable dissonance among neighboring jurisdictions." The 
Visibility Order is not an issue of first impression, it is the logical result of long-
established Idaho case law. Idaho courts have repeatedly held that a property owner 
does not have a right to any particular flow or pattern of traffic or a right to have direct 
access to or from a particular direction of traffic. State ex rei. Moore v. Bastian, 97 
Idaho 444,447,546 P.2d 399, 402 (1976); James v. State, 88 Idaho 172, 178,397 P.2d 
766, 770 (1964) (citing Villages ofEden & Hazelton v. Idaho Bd. ofHwy. Dirs., 83 
Idaho 554, 556, 367 P.2d 294,301 (1961); Brown v. City of Twin Falls, 124 Idaho 39, 
42-3, 855 P.2d 876, 879-80); Powell v. McKelvey, 56 Idaho 291, 53 P.2d 626 (1936). 
Therefore, since a landowner does not have a right to a particular traffic flow or 
pattern, it logically follows that a landowner also does not have a right to be seen from 
that same traffic flow or pattern. This principle is amply supported in the case law, and 
no contrary authority has been cited. See, e.g., Ivers v. Utah Dept. ofTransp., 154 P.3d 
802, 806 (Utah 2007) (a property owner has no right to flow of traffic past his property, 
"[s]imilarly, a property owner has no recognizable property right to free and 
unrestricted visibility of his property by passing traffic, and an impairment of that 
visibility does not mandate compensation. "); Dept. of Transp. v. Marilyn Hickey 
Ministries, 159 P.3d Ill, 113 (Colo. 2007) ("We hold that because a landowner has no 
continued right to traffic passing by its property, the landowner likewise has no right in 
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the continued motorist visibility of its property.... "); State v. Schmidt, 805 S.W.2d 25 
(Tex.Ct.App. 1991), rev'd 867 S.W.2d 769,774 (Tex. 1993) ("Just as a landowner has 
no vested interest in the volume or route of passersby, he has no right to insist that his 
premises be visible to them. "); State ex. rei. Missouri Highway & Transp. Comm 'n v. 
Dooley, 738 S.W.2d 457, 468-69 (Mo.App. 1987) (in partial taking case, "any claim as 
to damages for 'public view' or visibility is 'inextricably related' to a property right in 
traffic, [and] the decisions have consistently refused to 'accord to property owners any 
right in the continuation of traffic. "'). 
Further, the lack of authority on an issue does not establish substantial ground 
for difference of opinion. Federal Deposit Ins. Corp. v. First Nat. Bank of Waukesha 
Wis., 604 F.Supp. 616, 620 (E.D. Wis. 1985). Similarly, if a district court's ruling is 
not in conflict with any precedent from the controlling jurisdiction, no substantial 
ground for difference of opinion exists. Lakeside Feeders, Ltd. v. Chicago Meat 
Processors, lnc., 35 F.Supp.2d 638,643 (N.D.Ill. 1999). Since HI Boiise cannot point 
to any conflict with the Visibility Order from the Idaho appellate courts there is no 
substantial grounds for difference of opinion. 
HI Boise's unsupported assertion that there is "considerable dissonance among 
neighboring jurisdictions" regarding visibility is incorrect. As shown in lTD's Reply 
Brief in Support of Motion for Partial Summary Judgment, HI Boise has failed to cite a 
single case that supports its claim for loss of visibility. (See lTD Reply Brief, at 4-12, 
filed Aug. 26, 2010). Without any authority to support its position, certainly no 
"substantial grounds for difference of opinion" exists. 
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Conversely, lTD has shown that states uniformly deny claims for loss of 
visibility when, as here, the structures allegedly blocking visibility are: not built on land 
condemned from the property owner. (See lTD Brief in support of motion, at 8, 11-20, 
25-27, filed Aug. 5, 2010); lTD Reply Brief, at 4-12). In addition, the clear majority of 
states also reject such claims even when the blocking structures are built on the 
condemned land. (See lTD Brief, at 11-20, filed Aug. 5, 2010 and cases cited therein). 
Thus, the only split in authority occurs with respect to whether the blocking structures 
are built on the condemned property. Here, no blocking structures were built on 
property acquired from HI Boise. Claims for loss of visibility under such circumstances 
have been uniformly denied. 
Based on the foregoing, no substantial grounds for difference of opinion exists as 
to the Visibility Order and a Rule 12 appeal is not proper. 
E.	 The July 23, 2010 Access Order Cannot Be The Subject Of A Rule 12 
Permissive Appeal Because It Is Untimely. 
Under Idaho Appellate Rule 12, a motion to for permission to appeal from an 
interlocutory order or judgment "shall be filed with the district court or administrative 
agency within fourteen (14) days from date of entry of the order or judgment." I.A.R. 
12(b ). 
Rule 12. Appeal by permission 
(b) Motion to District Court or Administrative 
Agency--Order. A motion for permission to appeal from an 
interlocutory order or judgment, upon the grounds set forth 
in subdivision (a) of this rule, shall be filed with the 
district court or administrative agency within fourteen 
(14) days from date of entry of the order or judgment. 
BRIEF IN OPPOSITION TO DEFENDANT'S MOTION 
FOR CERTIFICATION PURSUANT TO I.R.C.P. 54 (b) 
OR PERMISSIVE APPEAL PURSUANT TO I.A.R. 12 - 15 
001946
  
   
 
 
   
.  sl~
  
   
  
   















I.A.R. 12 (emphasis added). Therefore, HI Boise was required to file its Rule 12 
Motion on or before August 6, 2010. HI Boise did not file its motion until September 
23,2010. Therefore, HI Boise's Rule 12 Motion for permissive appeal of the July 23, 
2010 Access Order is untimely and should be denied. 
F.	 The Idaho Supreme Court Can Reject a Permissive Appeal For AI1lY Reason. 
The Idaho Supreme Court only accepts a limited number of applications for 
appeal under I.A.R. 12. Aardema v. u.s. Dairy Systems. Inc., 147 Idaho at 789-790, 215 P.3d 
at 509-510. A permissive appeal pursuant to I.A.R. 12 is "an unusual posture." Id. at 789, 215 
P.3d at 509 (citing Winn v. Frasher, 116 Idaho 500, 501, 777 P.2d 722, 723 (1989)). The Idaho 
Supreme Court may deny the appeal for any reason, including on the grounds that it has 
too many cases already. Rudell v. Todd, 105 Idaho at 4, 665 P.2d at 703; Coopers & 
Lybrand v. Livesay, 437 U.S. 463, 475, 98 S.Ct. 2454, 2461 (1978). Therefore, even if 
this Court grants HI Boise's request for permissive appeal, the Idaho Supreme Court 
could reject the permissive appeal and the case would be back before this Court. In the 
meantime, the current trial settings would be lost. 
CONCLUSION 
Rule 54(b) certification is improper because HI Boise cannot assert any hardship, 
injustice or compelling reason for certification. 
In addition, Rule 54(b) certification is improper because it requires that a claim 
be fully adjudicated before it can be certified as a final judgment. Neither the claim for 
direct condemnation nor the claim for inverse condemnation has been fully adjudicated. 
Therefore 54(b) certification is improper. 
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No substantial grounds for difference of opinion exist as to the Court's Visibility 
Order or Access Order. Therefore, permissive appeal is not proper, and HI Boise's 
motion should be denied. 
HI Boise's motion for permissive appeal under Appellate Rule 12 should be 
denied as untimely with respect to the July 23,2010 Access Order. Under Rule 12, HI 
Boise was required to file its motion on or before August 6, 2010, and it did 110t file the 
motion until September 23,2010. 
DATED this30th day of September, 2010. 
By ---,--,L!t.~:::........"p.~;z..".::::.-__._-----­
LLAND&H 
Ted S. Tollefs ,for the firm 
Attorneys for laintiff 
State of Idaho 
Idaho Transportation Board 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC 0903179 
REPLY MEMORANDUM IN 
SUPPORT OF DEFENDANT HI 
BOISE, LLC'S MOTION FOR 
CERTIFICATION PURSUANT 
TO IDAHO RULE OF CIVIL 
PROCEDURE 54(b) OR, IN THE 
ALTERNATIVE, FOR 
PERMISSIVE APPEAL 
PURSUANT TO IDAHO 
APPELLATE RULE 12 
Defendant HI Boise, LLC, a Delaware limited liability company, ("HI Boise"), by and 
through its undersigned counsel of record, Greener Burke Shoemaker P.A., submits this Reply 
Brief in Support of its Motion for Certification Pursuant to Idaho Rule of Civil Procedure 54(b). 
For the reasons stated herein, Plaintiff Idaho Transportation Department ("lTD") has failed to 
articulate any argument that would preclude the issuance of a Rule 54(b) Certificate, as would 
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enable the parties and this Court to obtain clarification on rights that are central to this litigation, 
are of first impression, and which require appellate review prior to trial. 
INTRODUCTION 
In light of the opening brief on this motion, and the record in this case, there is little need 
for any further introduction. By way of summary, HI Boise will simply reiterate the issues on 
which it seeks permission to make an immediate appeal to the Idaho Supreme Court: 
1) Access: This Court has ruled that State ex re!. Moore v. Bastian, 97 Idaho 444 (1976) 
precludes HI Boise from claiming damages associated with the loss of deeded access rights and 
the inconveniences caused by the circuity of travel now required to enter the HI Boise property. 
HI Boise contends that such a rule of law is inconsistent with State ex reI. Rich v. Fonburg, 80 
Idaho 269 (1958), which was not expressly overruled by Bastian and which does allow for such 
damages. Because there appears to be a conflict of law in the precedent of this State with respect 
to available damages in a physical condemnation action, permission for an immediate appeal is 
both appropriate and hereby requested. 
2) Visibility: This Court has also recently ruled, in a holding that was acknowledged to 
be of first impression in the state of Idaho, that HI Boise does not have a property right in the 
visibility of its property from abutting roadways. Because other jurisdictions have reached 
varying conclusions on this issue, it is appropriate for the Idaho Supreme Court to decide 
whether that right exists in Idaho, and permission for an immediate appeal is hereby requested. 
ARGUMENT 
A.	 The Authority Cited By lTD In Opposition To The Issuance Of A Rule 54(b) Certificate 
Is Neither Persuasive Nor Conclusive. 
lTD's opposition is premised largely on a limited interpretation of what defines a "claim" 
for purposes of a Rule 54(b) Certificate. (Brief in Opposition to Defendant's Motion for 
REPLY MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR CERTIFICATION 
PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 54(b) OR, IN THE ALTERNATIVE, FOR PERMISSIVE 
APPEAL PURSUANT TO IDAHO APPELLATE RULE 12 - 2 19106-001 (352665) 
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Certification Pursuant to I.R.C.P. 54(b) or Permissive Appeal Pursuant to J.A.R. 12 ("ITO 
Brief'), pp. 4-9.) Much as it did earlier in this litigation in attempting to declare that the scope of 
the take is defined by its own Complaint, ITO presumes that it has the ability to define relevant 
and determinative issues - and has again attempted to conclusively state the definition or 
interpretation that would most benefit its own argument. Nevertheless, ITO is unable to present 
for the Court any case law, whether in Idaho or elsewhere, that supports such a definition. To 
the contrary, ITO merely cites to examples of instances wherein a Rule 54(b) certificate was 
deemed inappropriate, but makes no colorable argument as to why the facts of such cases are at 
all analogous to the present circumstances. Further, none of the cases cited by lTD deal with the 
complex issues of condemnation. With this in mind, HI Boise now turns to the cases cited by 
ITO in attempted support of its position. 
1.	 lTD's reliance on Thorn Creek Cattle Ass'n, Inc. v. Bonz ignores subsequent case law 
that limits its application. 
As its first of two citations to case law purporting to limit the application of Rule 54(b) to 
a rule of law that would not include the present circumstances, ITO cites to Thorn Creek Cattle 
Ass'n, Inc. v. Bonz, 122 Idaho 42, 830 P.2d 1180 (1992). As ITO correctly identifies" the Thorn 
Creek court confronted the question of whether a Rule 54(b) Certificate was appropriate in a 
circumstance where an order of partial summary judgment had been entered, "granting a decree 
of foreclosure and an I.R.C.P. 54(b) certificate." 122 Idaho 43. At the point in the case when the 
partial summary judgment was entered, there was no counterclaim. Id. Rather, the only issue in 
the case was whether foreclosure was permissible and, if so, whether and how much of a 
deficiency judgment would be owed thereafter. Id. Accordingly, "The district court reserved for 
trial the issue of the properly's fair market value and the appropriateness of a deficiency 
judgment ...." Id. Due to an in-trial discovery by the parties of an error in the foreclosure 
REPLY MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR CERTIFICATION 
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complaint, the district court amended its order on an amended complaint, and issued another 
Rule 54(b) certificate. Id. at 44. In finding that the Rule 54(b) certificate had been improperly 
issued, the Supreme Court reasoned: "Although the liability and deficiency aspects of the action 
may be discreet elements of the case, there is nevertheless a single issue: forecllosure of a 
mortgage." Id. at 45. As a deficiency determination is merely a consideration in assessing the 
total damages related to the foreclosure of the property, and not a claim for damages existing 
independently of the foreclosure claim, it was not appropriate to issue a certificate of final 
judgment when it had not yet been determined what damages were to be associated with the 
single foreclosure action. 
In assessing the application of Thorn Creek to the present circumstances, it should be 
noted that lTD failed to mention that the case has already been limited, itsel f, by a subsequent 
decision of the Idaho Supreme Court. In Hecla Mining Company v. Star-Morning Mining 
Company, 122 Idaho 778, 839 P.2d 1192 (1992), decided less than six (6) months after Thorn 
Creek, the Idaho Supreme Court revisited the question of when a Rule 54(b) certificate is 
appropriate. In Hecla, a mine lessor (Hecla) brought an action against its lessee (Star-Morning) 
following a failure of Star-Morning to meet the terms of its 1984 lease agreement with Hecla. 
122 Idaho at 780. While it is unnecessary to fully set forth the facts for these purposes, it is 
sufficient to identify that suit was filed seeking: "(1) declaratory judgment that the 1984 lease 
was terminates, (2) ... past-due lease payments, (3) declaratory judgment that the 1987 draft was 
not in effect, (4) quiet title ... , and (5) damages resulting from the loss of sale of the mine." Id. 
Additionally, a counterclaim was filed, by Star-Morning seeking: (1) a declaratory judgment that 
the 1987 draft was in effect, (2) $20,000 for Hecla's wrongful termination of the 1984 lease, and 
(3) ... damages because of Hecla's failure to produce a buyer for Star's ore as was required by 
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the parties' marketing agreement." Id. at 781. When Hecla sought partial summary judgment on 
its requests for declaratory relief relative to the" 1984 lease" and the" 1987 draft," the trial court 
entered summary judgment, finding: (1) the 1984 lease was properly terminated, (2) the terms of 
the 1987 draft of a modified lease agreement had not been accepted by all parties, and (3) Star-
Morning therefore had no leasehold interest in the mine. Id. On motion by Star-Morning, a Rule 
54(b) was granted on these limited issues. 
On appeal, the Court sua sponte confronted the question as to whether the Rule 54(b) 
Certificate had been appropriately issued under the facts of the case, and specifically 
distinguished the case from its earlier decision in Thorn Creek. Id. at 781. Emphasizing the 
independence of the causes of action asserted and relief sought, the Court reasoned that the Rule 
54(b) Certificate was appropriately issued: 
The claim for past-due lease payments is separate from Hecla's 
claims that Star did not have a leasehold interest in the mine based 
on either the 1984 lease or the 1987 draft. Star owed the 
delinquent lease payments to Hecla, regardless of whether the 1984 
lease had been terminated.... Hecla also requested damages due 
to the loss of a sale of the mine. If this were merely a request for 
damages as a coincident part of the declaration of the termination 
of the 1984 lease and the ineffectiveness of the 1987 draft, ... we 
would have concluded that there had not been a full adjudication .. 
. and we would have concluded that the certification of final 
judgment pursuant to I.R.C.P. 54(b) was improper. 
Id. The Court made particular distinction between damages that arose out of separate claims and 
damages that arose "incident to" the claims for declaratory relief. Id. 
The rule of law established in Hecla is consistent with the present request by HI Boise for 
a Rule 54(b) certification on both the visibility and the access issues. Hecla sets forth the 
concept that, where a party has separate and distinguishable claims in an action, a certificate is 
proper where one or more, but less than all, of those separate claims are fully adjudicated. 
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ITO's contention that all of HI Boise's claims are grouped into a single claim for inverse 
condemnation is inconsistent with the concept of separateness gleaned from Hecla, and 
additionally does not comport with the spirit of Rule 54(b). An analogous situation, by way of 
example, would involve a general construction contractor with multiple contracts for different 
projects with the same sub-contractor. If the sub-contractor stopped work on all of the projects, 
the contractor could file a single action seeking relief for the breaches of the various contracts. It 
is then conceivable that the sub-contractor could move for partial summary judgment on some, 
but not all, of the contracts in dispute. If successful, the contractor may desire a Rule 54(b) 
Certificate prior to pursuing its additional claims under the other contracts. By ITO's argument, 
such a request would be denied because all of the contractor's claims would be cabined into a 
single "Breach of Contract" claim, despite the fact that the contractor's rights and available 
damages will be wholly distinct under each of the various contracts. This is inconsistent with the 
purpose of Rule 54(b). See 122 Idaho at 782. 
As with the breach of contract example, the issues for which HI Boise now seeks Rule 
54(b) certification are independent and distinct from each other. While each claim arises from 
ITO's Vista Interchange project, the rights involved in the various asserted claims are not so 
interrelated as to preclude certification. HI Boise's entitlement to damages for the fair market 
value of the property taken is clearly distinct from the question of whether and to what extent 
there exists a property right in Idaho to have one's property seen from abutting roadways. 
Similarly, whether lost access is a compensable property right in Idaho under the Fonburg 
analysis is not incident to the final determination of the fair market value of the property actually 
invaded by physical encroachment. These are not separate elements of the same claim, as in 
Thorn Creek, but claims arising out of the loss of distinct property rights asserted by HI Boise. 
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2. Toney v. Coeur D'Alene School Dist. No. 271 is helpful in this determination, but not 
for the reasons set forth by lTD. 
In an attempt to further bolster its argument that there is but a single "claim" brought 
forth from HI Boise in this action, lTD directs this Court's attention to the very brief decision by 
the Idaho Supreme Court in Toney v, Coeur D 'Alene School Dist. No, 271, 117 Idaho 785, 792 
P.2d 350 (1990). lTD cites to Toney as an example of an instance wherein the Idaho Supreme 
Court held that a Rule 54(b) Certificate was improperly issued, but fails to articulate any 
argument as to why Toney should have any impact on the present case at all. In point of fact, the 
Toney decision does not even encompass two (2) pages of the Idaho Reporter, and does not even 
attempt to enter into any sort of substantive discussion on the appropriateness of a Rule 54(b) 
Certificate, such as would be required for this Court to obtain any guidance therefrom. See 
generally, 117 Idaho 785. A review of the short opinion reveals that the Toney plaintiff sought 
and was denied equitable relief in the form of an "Alternative Writ of Mandate" for employment 
reinstatement with the School District. Id. at 350-351. The alternative request simply set forth 
"additional allegations for" the same claim and relief sought. !d. at 350. As the Plaintiff's 
original and existing claim for equitable relief, for a writ of mandate also reinstating his 
employment, survived despite the denial of his "alternative" request, the Idaho Supreme Court 
ruled that his equitable claim for relief had not been fully disposed of and that a Rule 54(b) 
Certificate was not appropriate. Id. at 351. 
Simply put, the Idaho Supreme Court rejected the prospect that a claimant asserting a 
means for obtaining the same relief as under another request (but merely couched under 
additional grounds), could have a determination that his claim was fully adjudicated for purposes 
of Rule 54(b). Id. There can be no reasoned parallel drawn between the facts of Toney and of 
the present case. Clearly, a claim for loss of a property right in the visibility of the property from 
REPLY MEMORANDUM IN SUPPORT OF DEFENDANT HI BOISE, LLC'S MOTION FOR CERTIFICATION 
PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 54(b) OR, IN THE ALTERNATIVE, FOR PERMISSIVE 
APPEAL PURSUANT TO IDAHO APPELLATE RULE 12 -7 19106-()OI (352665) 
001956
-




 ,  











  t   
  




abutting roadways is not simply an alternative to the loss of the physical property that has been 
taken as a result of the Vista Interchange project. Once again, lTD is attempting what its counsel 
recently referred to as a "lump and dump" approach to resolving this litigation. 
The usefulness for present purposes of the Toney case does not lie in the reference made 
by lTD, but rather is in an internal citation not mentioned by lTD in its opposition briefing. In 
deciding Toney, the Idaho Supreme Court cited with approval 10 Wright & Miller, Federal 
Practice & Procedure § 2656 (1983), signaling its acceptance of precedent interpreting the 
similarly-worded Federal Rule of Civil Procedure 54(b) for purposes of applying Idaho Rule of 
Civil Procedure 54(b). Id. at 351. "The rule applies to all cases governed by the civil rules, 
including admiralty, condemnation, and habeas-corpus proceedings." 10 Wright & Miller, Fed. 
Prac. & Proc. Civ. § 2656. A review of that treatise reveals a footnoted citation to case law that 
will aid this Court in interpreting I.R.C.P. 54(b) in condemnation cases, specifically. Keeping in 
mind that lTD has not presented this Court with any authority governing the applicability of Rule 
54(b) (Idaho or otherwise) to eminent domain proceedings, HI Boise contends that the following 
case ought to be given serious consideration in resolving the overriding question of whether HI 
Boise has one claim, or multiple claims, for purposes ofI.R.C.P. 54(b): 
Town ofClarksville, Virginia v. U.S., 198 F.2d 238 (4th Cir. 1952). 
In Clarksville, the town whose land was being condemned asserted, as here, additional 
claims for compensation arising from the same condemnation action. See generally, 198 F.2d 
238. When a partial summary judgment was entered along with a Rule 54(b) Certificate, the 
Fourth Circuit Court of Appeals confronted the question of whether counterclaims in a 
condemnation action are truly seen as merely a single claim of inverse condemnation, and 
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ultimately ruled that the purpose of Rule 54(b) IS particularly important III condemnation 
proceedings: 
In a sense, the two items of additional compensation which the 
Town demands might be said to be counterclaims, for although 
technically they are only part of the main award, in reality they are 
something separate and distinct from that which the Government 
included in its complaint. In any event, we do not think that the 
award here can be viewed as a single factual unit from which only 
one set ofrights or claim can spring. Just as several claimants may 
seek to share in an award and a decision denying the right of any of 
them will be one on a separate claim, so a decision including or 
excluding a particular item of property in the compensatory list 
ought to be equally appealable where the District Court makes the 
necessary entry ofjudgment in compliance with Rule 54(b). 
As the Supreme Court has stated, there are two competing 
considerations in a question of appealability: 'the inconvenience 
and costs of piece-meal review on the one hand and the danger of 
denying justice by delay on the other.' Dickinson v. Petroleum 
Corp., 338 U.S. 507, 511, 70 S.Ct. 322, 324, 94 L.Ed. 299. We 
think the latter consideration is more compelling here. 
To view this contest as only an indistinct part of the whole 
condemnation proceeding is to give Rule 54(b) a hypertechnical 
interpretation not in accord with its manifest spirit and purpose. It 
would mean that no order in a condemnation proceeding involving 
only one claimant could be appealed from, unless of course it 
denied the actual right of taking, until the entire proceeding was 
concluded. If jurisdiction is denied in the instant case, appellate 
review of the two issues it presents will have to wait until the 
substitute system is constructed, all other matters are wound up, 
and formal entry of judgment is made declaring that just 
compensation has been paid. Then if we reverse the District 
Court's decision on the two items, the amount to be awarded on 
them will still have to be determined at a time long after the case 
should have been closed. If Rule 54(b) was designed for such 
purpose, it is to afford reliefin just such a situation. 
198 F.2d at 241 (emphasis added); see also Garrett v. U'S: 407 F.2d 146, 151 n.5 (8th Cir. 1969) 
("Judgments separately settling some, but not all, condemnation controversies may be made final 
and appealable by a 54(b) type order. . .. Without such certification ... the literal application of 
Rule 54(b) would require an aggrieved party to await the last judgment in a condemnation action, 
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which might be entered years after a particular controversy ... before being permitted to contest 
on appeal the earlier' interlocutory order. "'). 
The same result as in Clarksville should occur here. This Court has now entered two 
separate rulings "excluding [two] particular item[s] of property in the compensatory list," and an 
appeal of each of those issues is now appropriate. There is no just reason for delay in resolving 
the two issues for which HI Boise seeks an appeal: (1) Whether Idaho law recognizes a property 
right in the visibility of property from abutting roadways; and (2) Whether Bastian has any 
negating effect on the rule of law articulated in Fonburg, such that a condemnee is entitled to 
compensation for all resulting inconveniences in a physical takings case. 
3.	 lTD's use of Covington ignores the plain language of Covington, which precludes the 
use of precedent in regulatory takings cases to decide questions of law in physical 
takings cases. 
An issue that has been argued in prior briefing, and which is a significant part of the 
question requiring appeal at this juncture, is the applicability of case law deciding questions of 
rights and duties arising in the context of a regulatory taking versus a physical taking. This 
debate has taken the form of whether Bastian or Fonburg is governing precedent in this case, and 
is the basis for one of the issues requiring appeal. In its opposition briefing, lTD again attempts 
to blur the lines between regulatory and compensatory takings, relying on the very case that 
instructs the impropriety of so doing. Covington v. Jefferson County, 137 Idaho 777, 53 P.3d 
828 (2002). A "claim" in the context of Covington's regulatory scenario will be quite different 
from a "claim" in the context of the present, physical taking of HI Boise's property, as 
established by Covington, itself. 137 Idaho at 781 (recognizing "the longstanding distinction 
between physical and regulatory takings," and re-emphasizing that "it is inappropriate to treat 
precedent from one as controlling on the other"). 
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Nevertheless, lTD fails to explain why the analysis used in Covington could not be used 
with respect to the two issues for which HI Boise now seeks permission to appeal. The elements 
of an inverse condemnation require that there be a claim "( 1) instituted by a property owner who 
(2) asserts that his property, or some interest therein, has been invaded or appropriated (3) to the 
extent of a taking, (4) but without due process of law, and (5) without payment of just 
compensation." 137 Idaho 780. There is nothing about the elements that would preclude the 
application of these elements to (1) a claim for lost visibility, (2) a claim for lost deeded access 
rights, and (3) a claim for lost physical property. 
Additionally, lTD attempts to write into the Covington opinion a series of findings that 
are not, in fact, present anywhere in that opinion. In truth, the result in Covington was reached 
by way of the following progression: (1) In Idaho, the standard for what constitutes a regulatory 
taking requires more than mere damage to property; (2) The losses suffered by the purported 
condemnee in that action were not alleged to have constituted more than mere damage to the 
property; (3) As there was no physical appropriation of property, the purported condemnee could 
not sustain a cause of action, or causes of action, against the county. 137 Idaho at 780-782. The 
court did not, contrary to lTD's contentions, find that the Covingtons' claims constituted only a 
single claim for inverse condemnation, as opposed to several claims for inverse condemnation. 
Rather, the Court held only that the Covingtons could not sustain any claims based on the facts 
of the case and the relevant law on regulatory takings, and therefore determined that the 
Covington's Complaint had been properly dismissed. 137 Idaho at 780-782. The Court simply 
made no determination as to whether there were one or more claims at issue in the litigation, as 
evidenced most clearly by the lack of any citation following lTD's assertion that such was the 
court's finding. (lTD Brief, p. 8.) 
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B. Issuance Of A Rule 54(b) Certificate On Each Of The Relevant Issues Is Appropriate. 
ITD has acknowledged that the issuance of a Rule 54(b) Certificate is a decision left 
within the sound discretion of the trial court. (ITD Brief, p. 2.) When the: district court can 
articulate "hardship, injustice or other compelling reason," that discretion will not be disturbed. 
Provident Fed. Sav. and Loan Ass 'n v. Idaho Land Developers, Inc., 114 Idaho 453, 455, 757 
P.2d 716, 718 (Ct.App. 1988). As was the result in Provident, which was cited by ITD, the 
Idaho appellate courts will not overturn the issuance of a Rule 54(b) Certificate when the trial 
court can and does articulate what hardship, injustice or other compelling reason necessitates the 
appeal. 114 Idaho at 455. 
The hardship, injustice and compelling reasons justifying an appeal of both the access 
and visibility issues has already been recognized by this Court. In the Court's own statements on 
the record, it has been acknowledged that the prospect of a trial on the scope of ITD"s take, and 
the resultant damages, is unwise and uneconomical before clarity is sought and achieved on both 
(1) whether there is a property right in Idaho to have one's property visible to adjoining 
roadways, and (2) whether Fonburg or Bastian is the controlling precedent for establishing 
damages in a physical takings case. Contrary to lTD's assertion, HI Boise's articulation of the 
grounds justifying a Rule 54(b) appeal consists of more than merely a bare and unfounded 
argument that HI Boise may win on appeal. Rather, HI Boise and the Court have both 
acknowledged that the questions at issue are either of first impression in Idaho (visibility) or 
otherwise reveal an apparent conflict in Idaho jurisprudence on available damages in a physical 
takings case (access, Bastian versus Fonburg). impute controlling questions of law, and are ripe 
for appellate review prior to wasting significant amounts of both the Court's and the parties' time 
and resources on the trials of this matter. Based on these facts, it is highly unlikely that a 
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reviewing court would determine that this Court abused its discretion in certifying these issues 
for appeal. The Idaho Supreme Court's selection of the "abuse of discretion" standard strongly 
suggests that it recognized the need to defer to the trial court in assessing whether the 
requirements for application of Rule 54(b) had been met. 
C. ITO Will Not Suffer Any Undue Hardship If An Immediate Appeal Is Taken. 
The hardship that lTD contends it will suffer if an appeal is allowed to proceed at this 
stage of the litigation does not properly take into account the foreseeable progression of this case. 
First, any amount of interest that is accruing on the damages to be awarded to HI Boise is limited 
to that amount which ITD is found to owe HI Boise above and beyond the money already paid 
pursuant to the "quick take" in this case. I.C. § 7-721. Thus, if HI Boise truly made a good faith 
effort to fully and fairly compensate HI Boise, it should not have much to worry about with 
regard to the accruing interest. Furthermore, however, the interest that will be due and owing on 
the final judgment will be much greater if the progression of the case requires two separate sets 
of scope and compensation trials with an appeal in the middle. Taking the appeal at this stage 
will foreseeably avoid the need for at least one of those sets of trials, and will bring resolution to 
the case much more quickly than if the taxpayers of this state were to fund the court's and lTD's 
time and resources in duplicative trial settings. 
D. There Are "Substantial Grounds For Difference Of Opinion" Justifying An Immediate 
Appeal Of The Visibility Order. 
This Court's stated enthusiasm for seeking guidance from the Idaho Supreme Court 
regarding HI Boise's visibility claim is well founded and would certainly "advance the orderly 
resolution of the litigation." Budell v. Todd, 105 Idaho at 4, 665 P.2d 701 at 703 (1983). 
Although HI Boise does not now address the elements of an appeal taken under I.A.R. 12, it is 
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helpful to consider the opinions on visibility in condemnation actions to further establish the 
Court's compelling reasons for certifying this issue of first impression for Rule 54(b) appeal. 
While it is true that some courts have found reason to extend the principle for denying 
compensation for changes in "traffic flow" to also constrain visibility claims, many courts have 
not. Here follows a table summarizing the representative cases. Of these 14 cases cited by the 
parties (or the cases internally cited by those authorities), 8 states would permit compensation for 
loss of visibility under varying circumstances, and 6 would not. Thus, contrary to ITD's position, 
there is indeed "substantial grounds for a difference of opinion" on this issue of first impression. 
Compensation Compensation for Compensate Only No Compensation Easement of 
With or Without i Loss Due On Taken When Visibility Loss is With or Without Visibility 
Partial Take Parcel So Substantial It Partial Taking Reserved if No 
Destroys Business and Initial 
Only Consider Parcel Obstruction 
Taken Built on ROW 
California' Alaska" "" '" ,," ,', . Florida
lll 
(note: Florida is Colorado" i Alaska" 
, North Carolina" Connectic~tVI ' a "taking" state and only , Kansasvii (specific 'C~~~ectjc~tVi 
(billboard case) ; allows damages if owner statute) " , """"""" (billboard case) """,,00 • 
Minnesotaviii] deprived of all beneficial ! Missouri" 
, Ne~je~~eyX """. uses of affected but not , Utah x; ("visibility 
I (if directly taken lands, e.g. limited , essentially a claim for 
attributable to parcel severance) , compensation for lost 
; taken) , business profits" 
i which is not 
(the land
 








Thus, as this Court recognized, resolution of this issue in HI Boise's favor is supported 
by something more concrete than merely "plausible arguments." (ITD Brief, p. 11.) 
CONCLUSION 
The case at bar involves a number of claims brought forth by HI Boise for damages, each 
with factual roots in the condemnation and physical appropriation of HI Boise's property 
abutting Vista Avenue, but each arising out of a different asserted property right. Relevant to the 
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instant request, HI Boise has asserted in the first instance a right to be compensated for all 
inconveniences, including "access," ansmg out of the physical appropriation of the taken 
property, as set forth in State ex reI. Rich v. Fonburg. Secondly, HI Boise has asserted a right to 
be compensated for the loss of visibility of their property from the abutting roadways due to 
improvements which, in part, touch and are constructed on the property physically taken by ITO. 
Because these issues are directly related to the scope of ITO's take of HI Boise's asserted 
property rights, and may very substantially impact the damages to be awarded to HI Boise, it is 
necessary and appropriate for the Court to, as is permitted within its discretion, certify these 
issues for appeal pursuant to I.R.C.P. 54(b). HI Boise therefore respectfully requests a Rule 
54(b) Certificate for each of the issues discussed herein, so as to allow this Court and the parties 
to proceed through this litigation on the most judicially economical path. 
~ 
Dated this,) day of October, 20 IO. 
GREENER BURKE SHOEMAKER, P.A. 
~~/l.J~-
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HI BOISE, LLC, a Delaware limited liability 
company and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants. 
Case No. CV OC ~03l79 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW ON 
PLAINTIFF lTD'S MOTION FOR 
SUMMARY JUDGMENT ON 
VISIBILITY AND NOISE CLAIMS 
This matter is before the Court on Plaintiff Idaho Transportation Department's ("lTD") 
motion for summary judgment to dismiss Defendant HI Boise LLC's ("HI Boise") claims for 
alleged takings and damages based on loss or restriction of visibility and increased noise. This 
motion has been fully briefed by the parties, and the Court heard oral argument from counsel on 
September 2, 2010. The Court has carefully reviewed and considered all of the briefing, the 
cases and statutes cited in support and in opposition to the motion, the affidavits submitted with 
the briefing, relevant portions of the record, and the arguments of counsel. Accordingly, the 
Court now enters its Findings of Fact and Conclusions of Law granting lTD's motion and 
dismissing HI Boise's claims based on visibility and noise. 
I.	 FINDINGS OF FACT AND CONCLUSIONS OF LAW REGARIHNG NOISE 
CLAIM 
In a prior decision, the Court dismissed part of HI Boise's noise claim based on a signed 
waiver executed by HI Boise. See Order Granting In Part And Denying In Part Plaintiff's 
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Motion For Partial Summary Judgment, at 8-10 (filed July 23, 2010). In response to lTD's 
present motion for summary judgment, HI Boise has dropped all claims for takings or damages 
based on noise: "HI Boise will no longer be seeking damages associated with the increased 
noise that will result from the Project." HI Boise Opp. Br., at 5 (filed Aug. 19,2010). 
Therefore, lTD's motion will be granted and HI Boise's claims for takings and damages based 
on noise will be dismissed. 
II. FINDINGS OF FACT REGARDING VISIBILITY CLAIM 
Based on the record before it, the Court makes the following findings of fact. To the 
extent that any finding of fact may also be a conclusion oflaw, that finding of fact is hereby 
incorporated within the Court's conclusions oflaw. 
1. The Court finds that no genuine issue of material fact precludes entry of summary 
judgment on the issue presented. 
2. Having reviewed the Stipulation for Possession filed June 16, 2009, the Court 
finds that lTD did not concede that any taking had occurred based on a loss or restriction of 
visibility of the HI Boise property, that HI Boise had suffered damages from loss or restriction of 
visibility, or that HI Boise was legally entitled to recover any such damages. 
A. The Project. 
3. lTD is engaged in construction of a project known as the "Interstate 84Nista 
Interchange Project," lTD Project No. A009(818) ("the Project"). The 1-84/Vista Interchange 
Project is one of the highway projects comprising lTD's GARVEE (Grant Anticipation Revenue 
Vehicle Bonds) program. Brinkman Aff. at 2-3,,-r 5 (filed March 3, 2010); Jacobs Aff. at 3,,-r 8 
(filed March 3, 2010). 
4. The purpose of the Project is to replace and upgrade the Interstate 84 interchange 
with Vista Avenue in Boise, Idaho. The Project will replace the existing Vista Interchange, a 
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Rural Diamond Interchange Design constructed in 1969. The existing Vista Interchange is 
outdated and no longer able to meet traffic demands in the area. The existing interchange will be 
replaced with a Single Point Urban Interchange (SPUI), the first such interchange in Idaho. The 
new Single Point Urban Interchange will provide improved traffic flow with a single traffic light 
at the center of the interchange that controls north-south traffic and converging on- and off-ramp 
traffic via protected left hand turns in each direction. The Project will also add lanes to Interstate 
84, widen and lengthen the on- and off-ramps to and from the Interstate, and will widen and 
improve a portion of Vista Avenue. Brinkman Aff. at 3,,-]8; Jacobs Aff. at 3,,-],-] 9,11. 
5. Construction of the Project began in 2009, and is scheduled to be completed in 
September of 20 IO. The Project has a projected construction cost of $30 million. Brinkman Aff. 
at 3, ,-] 9; Jacobs Aff. at 3, ,-] 10. 
B. The HI Boise Property. 
6. As part of the design and right-of-way acquisition process, parcels of property 
bordering the Project were identified and assigned parcel numbers. Parcel No.1 05 is located 
adjacent to the Project and is owned by HI Boise. The property is located at the northeast corner 
of the Interstate 84 and Vista Avenue interchange. HI Boise owns and operates a Holiday Inn on 
the property. Brinkman Aff. at 4, ,-] 10; Jacobs Aff. at 4, ,-] 13. 
7. By this action, lTD is taking a narrow strip ofland located along the western edge 
of HI Boise's property bordering Vista Avenue. lTD is acquiring this strip of land in order to 
widen and raise the Vista Avenue right-of-way. The strip ofland is approximately 7 feet wide 
and 133 feet long, and totals approximately 0.022 acres (~960 sq.ft.). The new sidewalk will 
comply fully with the Americans with Disabilities Act ("ADA"), and will have ADA-compliant 
approaches. Brinkman Aff. at 4, ,-] 11; Jacobs Aff. at 5, ,-],-] 19-20. 
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8. lTD also acquired two temporary construction easements located on the HI Boise 
property. The first is approximately 0.057 acres (~2,483 sq.ft.) for the reinstallation of HI 
Boise's driveway onto Vista Avenue. The second temporary construction easement is located 
along Interstate 84, totaling 0.072 acres (~3,136 sq.ft.), and is needed to facilitate construction of 
a sound wall. The sound wall is to be constructed entirely on lTD's right-of-way, and not on HI 
Boise's property. lTD has indicated that the work requiring these temporary easements has been 
completed. The temporary construction easements will terminate upon completion of the 
Project. 
C. HI Boise's Claim For Taking And/Or Damages Based On Loss Or Restriction 
Of Visibility. 
9. On April 13,2010, HI Boise tiled a counterclaim for inverse condemnation in a 
pleading captioned "Answer to Amended Complaint and Counterclaim." The counterclaim itself 
contains only a paragraph incorporating HI Boise's answer to lTD's amended complaint. 
However, in response to lTD's Motion For A More Definite Statement, HI Boise indicated that 
its counterclaim consists of certain affirmative defenses within its answer. 
10. Given the form of the counterclaim filed, it is unclear whether HI Boise has 
asserted that the visibility claim is a separate claim oftaking and damages or whether HI Boise's 
claim is simply a claim for a specific form of severance damages. For purposes of its decision 
on the pending motion, the Court will treat the claim as both a claim for taking by inverse 
condemnation and a claim for damages. 
11. For a more detailed description of HI Boise's visibility claim, lTD cited a cover 
letter by HI Boise submitted to lTD with a business damage claim. The letter states, in part: 
Generally speaking, the business damages identified below and 
caused by the Project include: 
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A. Construction of a 20-foot high sound wall parallel 
to the south boundary of the Owner's vacant lot to, or near to, the 
easterly border of the lot occupied by the Hotel proper. This sound 
wall completely obliterates the ability of westbound traffic 
approaching the Vista Avenue interchange and exit to view the 
lighted billboard sign. Additionally, the sound wall defers the 
ability of westbound traffic to view the Hotel itself. 
B. Reconfiguration of the Vista Avenue interchange 
will result in moving the exit point for westbound traffic 
approximately 260 feet further east which will substantially disable 
motorists from seeing the Hotel in time to turn off the Interstate. 
C. Replacement of the Vista Avenue overpass, 
resulting in increasing its height by approximately 3 feet and its 
widening will disable and partially obscure northbound traffic 
leaving the airport from visualizing the large, lighted pole sign 
adjoining Vista Avenue and facing north and south. 
D. The new overpass will also partially obscure and 
defer viewing of the tall, lighted Hotel sign facing east and west 
nearest the 1-84 right-of-way for eastbound traffic and exiting to 
the Vista Avenue exchange. 
Exhibit A to Aff. of Mary V. York (filed Aug. 5,2010).1 
12. In the briefing and affidavits filed by the parties, it was undisputed that none of 
the Project improvements referenced above, including the sound wall, were located on HI Boise 
property. 
13. At oral argument, counsel for HI Boise raised the possibility that a portion of the 
sound wall may have been constructed on HI Boise's property. HI Boise did not present any 
evidence to support the allegation either at the hearing or in affidavits filed in opposition to 
lTD's motion for summary judgment. Therefore, other than counsel's unsubstantiated statement 
The Court notes that HI Boise has asserted its claim for taking and damages for loss or 
restriction of visibility in other pleadings and discovery responses. The particular reference to 
the business damage claim noted above is a concise and representative statement of the 
particulars of the claim. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW ON PLAINTIFF lTD'S 











   






   
 res'~






at oral argument, it remains undisputed that the sound wall is located on lTD's existing right-of­
way. 
14. HI Boise alleges that the sound wall obstructs motorists' visibility of a billboard 
sign and delays motorists' view of the Holiday Inn. 
15. The exit ramp referred to in Paragraph B is located on lTD property, not on 
property acquired from HI Boise. 
16. HI Boise alleges that the exit ramp will make it more difficult for motorists 
traveling on Interstate 84 to see the Holiday Inn, its signs, or facilities in time to exit the 
Interstate and go to HI Boise's facility. 
17. The Vista Avenue overpass referenced in Paragraphs C and D is also located on 
lTD property, although a portion of the changes to Vista Avenue necessitated by the overpass are 
located on property acquired from HI Boise. 
18. HI Boise alleges that the new overpass will partially obscure visibility of HI 
Boise's signs and facilities by motorists leaving the Boise airport and traveling to downtown 
Boise. 
19. As previously noted above, the narrow strip of property acquired from HI Boise is 
being used to widen and raise the Vista Avenue right-of-way. No contention has been made that 
the sidewalk obstructs visibility of the HI Boise property. 
20. HI Boise's claim is based on a loss or restriction of visibility of its property by 
motorists on Interstate 84 or the freeway interchange, as opposed to a claim for loss of scenic or 
aesthetic views from the property. No claim has been made for loss of a scenic or aesthetic view 
from the property of HI Boise. 
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III. CONCLUSIONS OF LAW 
Based on the record before it, the Court makes the following conclusions of law. To the 
extent that any conclusion of law may also be a finding of fact, that conclusion of law is hereby 
incorporated within the Court's findings of fact. 
A. The Issue Presented Is Properly Decided On Summary Judgment. 
1. In condemnation actions in Idaho, "all issues, whether legal or factual, other than 
just compensation, are for resolution by the trial court." City ofLewiston v. Lindsey, 123 Idaho 
851,857,853 P.2d 596, 602 (Ct. App. 1993) (citing Rueth v. State, 100 Idaho 203, 222-23, 596 
P.2d 75, 94-95 (1978); Tibbs v. City ofSandpoint, 100 Idaho 667, 670, 603 P.2d 1001, 1004 
(1979)). 
2. The Court, and not the jury, is to determine "whether a taking occurred, the nature 
of the property interest taken., and when the taking occurred." Lindsey, 123 Idaho at 857, 853 
P.2d at 602. See also KMST, LLC v. County ofAda, 138 Idaho 577, 581, 67 P.3d 56, 60 (2003) 
(citing Covington v. Jefferson County, 137 Idaho 777, 780, 53 P.3d 828, 831 (2002)). 
3. In a condemnation action, the Court is charged with resolving all issues except for 
the issue ofjust compensation and, therefore, "summary judgment is appropriate, despite the 
possibility of conflicting inferences because the court alone will be responsible for resolving the 
conflict between those inferences." Killinger, 135 Idaho 322, 325, 17 P.3d 266, 269 (2000) 
(quoting First Sec. Bank ofIdaho, N.A. v. Murphy, 131 Idaho 787, 790, 964 P.2d 654, 657 
(1998)); see also Riverside Dev. Co. v. Ritchie, 103 Idaho 515, 519, 650 P.2d 657, 661 (1982). 
4. The Court finds that no genuine issues of material fact exist as to the issue 
presented. 
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B.	 General Condemnation Principles. 
5. Article I, section 14 of the Idaho Constitution provides that private property may 
be taken for public use. Idaho Const., art. I, § 14. When the government acquires private 
property, it is required to pay just compensation for the taking. ld. See also Covington v. 
Jefferson County, 137 Idaho 777, 780, 53 P.3d 828, 831 (2002); U.S. Const. amend. V 
(providing that no person shall "be deprived of life, liberty, or property, without due process of 
law, nor shall private property be taken for public use, without just compensation"). 
6.	 The elements required to sustain a claim of inverse condemnation are as follows: 
The action must be: (l) instituted by a property owner who 
(2) asserts that his property, or some interest therein, has been 
invaded or appropriated (3) to the extent of a taking, (4) but 
without due process of law, and (5) without payment ofjust 
compensation. 
Covington, 137 Idaho at 780, 53 P.3d at 831; City ofLewiston v. Lindsey, 123 Idaho 851, 856, 
853 P.2d 596, 601 (Ct. ApI'. 1993). 
7. Before the Court may address the question ofjust compensation, it must first 
determine whether a "taking" has occurred for which compensation is owed. Rueth v State, 100 
Idaho at 210-11,596 P.2d at 82-3 (Bakes, 1., concurring specially). 
8. In an inverse condemnation, the landowner has the burden of proving the 
elements of the condemnation claim. Rueth, 100 Idaho at 218, 596 P.2d at 90. 
9. The landowner has the burden of proving that he has a valid property right and 
that his property right has been taken. /d. 
10. The Idaho Supreme Court has made clear that "[t]he property owner cannot 
maintain an inverse condemnation action unless there has actually been a taking of his or her 
property." KMST, 138 Idaho at 581,67 P.3d at 60. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW ON PLAINTIFF lTD'S 
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11. The issues of the nature of the property interest alleged to have been taken and 
whether a taking has occurred are questions of law for the trial court. Moon v. North Idaho 
Farmers Ass 'n, 140 Idaho 536, 542, 96 P.3d 637, 643 (2004); Tibbs v. City a/Sandpoint, 100 
Idaho 667, 670, 603 P.2d 10(H, 1004 (1979). 
C. The Court Concludes That HI Boise's Claim For Taking Or Damages Based 
On Loss Or Restriction Of Visibility Should Be Denied. 
12. In the case law, the issue of visibility falls into two categories: (1) loss of 
visibility from the property, which is referred to in the case law as loss ofvievy (e.g., the public 
project blocks a seaside hotel's view of the ocean); and (2) the loss of visibility of the property 
(e.g., the public project blocks the ability of the traveling public to see a business). 
13. It is undisputed that HI Boise is attempting to establish a taking or recover 
damages based on loss of visibility, not loss of view. The dual questions of whether loss of 
visibility constitutes a taking of a property right and whether a condemnee is entitled to damages 
for loss of visibility are questions of first impression in Idaho law. HI Boise has made no claim 
or argument based on loss of view. 
14. Based on the briefing and affidavits on summary judgment, it is undisputed that 
the Vista Avenue right-of-way, both abutting and including the property taken from HI Boise, is 
being widened and raised to accommodate and enable the construction of the Vista Avenue 
overpass extending across Interstate 84, as such widening and raising was integral to the 
completion and usefulness of the Project. The structures and improvements that HI Boise 
contends obstruct its visibility include the overpass structure and the corresponding exit ramps, 
which structures and improvements necessitated the widening and raising of the Vista Avenue 
right-of-way. 
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15. The only land lTD is acquiring from HI Boise is a narrow strip of land along the 
western edge of its property bordering Vista Avenue. lTD is acquiring this strip of land in order 
to widen and raise the Vista Avenue right-of-way. 
16. The existence of a "right of visibility" has not yet been expressly recognized as a 
property right in Idaho. Neither the legislature nor any Idaho cases have expressly recognized a 
compensable property interest in "visibility" or a right "to be seen" from a roadway. Nor have 
any Idaho cases held that "loss of visibility" from a roadway is compensable in direct or inverse 
condemnation proceedings. Thus, no Idaho Court has had the opportunity to address whether HI 
Boise's claim is a protected property right recognized under Idaho law. 
17. In its brief opposing lTD's motion, HI Boise cited the following cases in an effort 
to establish the validity of its claim for loss of visibility: State v. Weiswasser, 693 A.2d 864 
(N.J. 1997); Ivers v. Utah Dept. ofTransp., 154 P.3d 802 (Utah 2007); Klaber v. Lakeman, 64 
F.2d 86 (8th Cir. 1933); People v. Wasserman, 50 Cal. Rptr. 95 (CaI.App. 1966); and State v. 
McCarley, 247 S.W.3d 323 (Tex.App. 2007). The Court finds that none of these cases support 
HI Boise's claim for the reasons stated in lTD's Reply Brief at 5-12 (filed Aug. 26, 2010). 
18. The Court is persuaded by the reasoning of the courts of the states that have 
rejected claims for loss of visibility under their own statutory schemes. See lTD Opening Br. at 
8,11-20, and 25-27 and the cases cited therein (filed Aug. 5, 2010); and lTD Reply Br. at 4-13 
and cases cited therein. 
19. The Court finds the rationales for the rule denying claims for loss of visibility to 
be persuasive and compelling including, but not limited to, the following: 
•	 Dept. ofTransp. v. Marilyn Hickey Ministries, 159 P.3d 111,1 ]l6 (Colo. 2007) 
("[W]hile the original construction ofI-25 may have provided a benefit of 
motorist visibility looking toward the [landowner's] property, this benefit was 
constructed with taxpayer funding as part of a major public works project. A 
FINDINGS OF FACT AND CONCLUSIONS OF LAW ON PLAINTIFF lTD'S 
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motorist's view of the [landowner's property] was an artificially created 
condition, established in the exercise of the state's police power, which does not 
inhere in the compensable value of the [landowner's] property. Oliver Wendell 
Holmes, Jr. noted long ago that "when a benefit is conferred upon a landowner, 
the value of which he does not pay for, he takes it on the implied condition that he 
shall not be paid for it when it is taken away." Stanwood v. Malden, 157 Mass. 
17, 18, 31 N.E. 702, 703 (1892)."); 
•	 Ivers v. Utah Dept. ofTransp. , 154 P.3d 802, 806 (Utah 2007) (holding that a 
property owner has no right to flow of traffic past his property and "[s]imilarIy, a 
property owner has no recognizable property right to free and unrestricted 
visibility of his property by passing traffic, and an impairment of that visibility 
does not mandate compensation."); 
•	 Intermountain Sports, Inc. v. Utah Dept. ofTransp., 103 P.3d 716, 719 (Utah 
ApI'. 2004) ("we are unwilling to adopt the view that a business has a protectable 
property interest in the mere hope of future sales from passing traffic or that the 
rerouting of traffic constitutes a compensable taking"); 
•	 State v. Schmidt, 867 S.W.2d 769, 781 (Tex. 1993) ("diversion of traffic, impaired 
visibility of ground-level buildings, and disruption of construction activities ... 
are, by their nature, a consequence of the change in Highway 183 shared by the 
entire area through which it runs."); 
•	 Troiano v. Colo. Dept. ofHwys., 463 P.2d 448, 455 (Colo. 1969) ("With the 
majority view holding that a property owner has no right to have the traveling 
public pass his property, logically it would be inconsistent to say that a property 
owner has a right to have the traveling public afforded a clear view of his 
property.") ; 
•	 State Road Dept. v. Lewis, 170 So.2d 817, 819 (Fla. 1964) (addressing a claim for 
loss of visibility under Florida's business damage statute, on which Idaho's was 
later modeled, and holding that "[t]hese special business damages authorized by 
the statute are predicated upon the effect the taking of an owner's land for a right 
of way has upon such a business and not upon the effect the construction ofan 
overpass or other change ofgrade ofa roadway has upon such business."). 
20. Where no portion of the structure blocking visibility is built on the property 
condemned from the condemnee, but is distant from the condemnee's property, compensation 
has been uniformly denied. See lTD Opening Br. at 8, 11-20, and 25-27 and cases cited therein; 
lTD Reply Br. at 4-13 and cases cited therein; and 4 NICHOLS ON EMINENT DOMAIN, § 13.21 [1] 
(rev.3d ed. 1998) (courts have consistently denied claims for loss of visibility when the 
FINDINGS OF FACT AND CONCLUSIONS OF LAW ON PLAINTIFF lTD'S 
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component of a public project that blocks visibility is constructed entirely on property other than 
the condemnee's property). 
21. HI Boise argued that denying a claim for loss of visibility where the blocking 
structures are not constructed on land condemned from the property owner constitutes an 
improper segmenting of the Project, and that the impacts of the Project should be assessed as a 
whole. The property acquired from HI Boise is being used to widen and raise the Vista Avenue 
right-of-way. All other elements of the Project are being constructed on ITD's right-of-way. 
The Court finds that the Project is not being segmented as a matter of fact. Rather, case law 
draws the distinction. As shown extensively in the briefing, in the states that allow recovery for 
loss of visibility, recovery may only be had if the obstructions are built on the land condemned 
from the property owner. If the obstructions are built entirely on existing right-of-way or on 
lands "belonging to others" then claims for loss of visibility are uniformly denied. ITD Opening 
Br. at 8, 11-20, and 25-27 and cases cited therein; ITD Reply Br. at 4-13 and cases cited therein. 
22. Idaho also has a long-standing rule oflaw in eminent domain that if alleged 
damages originate entirely from land not taken from the property owner in a condemnation case 
then, as a matter of law, the landowner is not entitled to damages. See Oregon- Washington R. & 
Nav. Co. v. Campbell, 34 Idaho 601, 202 P. 1065,1066 (1921). 
23. This rule of law is based on the provisions ofIdaho's eminent domain statutes 
limiting damages to impacts resulting from the severing of land by physical taking of property 
and "the construction of the improvement in the manner proposed by the plaintiff." Idaho Code 
§ 7-711(1)(a). Specifically, § 7-711(1)(a) provides for an award of "damages which will accrue 
to the portion not sought to be condemned by reason of its severance from the portion sought to 
be condemned, and the construction ofthe improvement in the manner proposed by the 
FINDINGS OF FACT AND CONCLUSIONS OF LAW ON PLAINTIFF lTD'S 
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plaintiff" I.C.§ 7-711(1)(a) (emphasis added). Business damage awards are subject to the same 
limitation. Section 7-711(2)(b) provides for an award of "damages to any business qualifying 
under this subsection having more than five (5) years standing which the taking of a portion of 
the property and the construction ofthe improvement in the manner proposed by the plaintiff 
may reasonably cause." I.e. § 7-711(1)(b) (emphasis added). 
24. The Idaho Supreme Court construed § 7-711(1 )(a) (codified under a different 
number, but containing the identical language as the current version) in Oregon-Washington R. 
& Nav. Co. v. Campbell. In construing the statute, the Court affirmed the tria]' court's exclusion 
of evidence of certain damages claimed by the property owner, holding, in pertinent part, that 
"the damages thus complained of were occasioned by construction of the railroad on land outside 
the tract owned by appellants, and did not in any way result from the taking of appellants' land." 
34 Idaho 601,202 P. at 1065··1066. 
25. Based on the Idaho Supreme Court's construction of the state's eminent domain 
statutes, including Idaho's business damage provisions, a landowner cannot, as a matter of law, 
recover damages that result from construction of improvements outside or beyond the 
landowner's property. Rather, the recovery of damages is limited to those damages that result 
from the physical taking of land. ld. 
26. The United States Supreme Court has also endorsed the rule limiting 
consideration of severance damages to those damages caused by the use of the condemned 
portion ofland. See Campbell v. U'S; 266 U.S. 368, 372 (1924). As stated by the U.S. Supreme 
Court: 
[t]he rule supported by better reason and the weight of authority is 
that the just compensation assured by the Fifth Amendment to an 
owner, a part of whose land is taken for public use, does not 
include the diminution in value of the remainder caused by the 
FINDINGS OF FACT AND CONCLUSIONS OF LAW ON PLAINTIFF lTD'S 
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acquisition and use of adjoining lands of others for the same 
undertaking. 
Campbell v. us.. 266 U.S. at 372. 
27. Following the rule adopted by the Idaho and U.S. Supreme Courts, HI Boise 
cannot recover damages for alleged loss of visibility entirely caused by or originating on land not 
condemned from HI Boise by lTD. Representative cases that are in accord include the cases 
outlined in Paragraph 25 above, as well as State v. Weiswasser, 693 A.2d 864, 875 (N.J. 1997); 
City ofAlbuquerque v. Westland Development Co., Inc., 909 P.2d 25,30 (N.M. App. 1995); 
8,960 Square Feet v. Alaska, 806 P.2d 843, 845-46 (Alaska 1991); People v. Wasserman, 50 
Cal.Rptr 96, 105 (Cal.App. 1966). 
28. HI Boise argues that even if the obstructions are not considered as being built on 
land condemned from HI Boise, HI Boise is located on "adjoining lands" under the business 
damage section of § 7-711. Section 7-711 (2)(b) allows for recovery of 
damages to any business qualifying under this subsection having 
more than five (5) years' standing which the taking of a portion of 
the property and the construction of the improvement in the 
manner proposed by the plaintiff may reasonably cause. The 
business must be owned by the party whose lands are being 
condemned or be located upon adjoining lands owned or held by 
such party. 
t.c. § 7-71 1(2)(b) (emphasis added). 
29. The Court finds that HI Boise's argument is contrary to the plain language of the 
statute. HI Boise is the owner of the land being condemned. It is not the owner of a business 
located next to property of another whose land is being condemned. 
IV.	 CONCLUSION 
Based on the foregoing, and after detailed review and consideration by the Court of the 
record before it, the authorities cited by the parties, and the arguments of counsel, the Court finds 
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MOTION FOR SUMMARY JUDGMENT ON VISIBILITY AND NOISE CLAIMS -14 
001980
 
. U ,  




 . .,    















   
   
and concludes that ITO's motion for summary judgment should be granted, and the Court will 
dismiss HI Boise's claims based on restriction or loss of visibility and noise. 
a ~cA-o~ 
DATED this 1) day of~r, 2010. 
NALD 1. WILPER 
TJUDGE 
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IN THE DISTRICT COURT FOR THE FOURTH JUDICI 
OF THE STATE OF IDAHO, IN AND FOR THE CO 
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HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a 
Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
ORDER PURSUANT TO LA.R. 12 
ALLOWING PERMISSIVE 
APPEAL RE ACCESS CLAIM 
On July 23, 2010, this Court entered an Order Granting in Part and Denying in Part 
Plaintiff's Motion for Partial Summary Judgment ("Access Order"). The Access Order denied 
HI Boise's inverse condemnation claim which was based upon the "denial or limitation of access 
to [its] property from Vista Avenue" caused by the "physical taking of property and the 
combined effects of the construction project [that] result[ed] in a 'de facto median' destroying 
access to HI Boise" and by the "elimination of its Vista access [that] result[ed] in a taking 
because the two Sunrise Rim Road accesses are unreasonable alternatives." Access Order at 4, 
6-7. HI Boise's inverse condemnation claim is a counterclaim brought by HI Boise "separate 
from" the direct condemnation action filed by Plaintiff Idaho Transportation Board ("lTD"), in 
which ITO sought to acquire a portion of HI Boise's property for the I-84/Vista Avenue 
Interchange Project. 
On September 3, 2010, HI Boise filed a Motion for Reconsideration Re: Circuity, in 
which it sought reconsideration of the Access Order. On September 17, 2010, the Court denied 
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HI Boise's Motion for Reconsideration re: Circuity and entered a written Order on September 
27,2010 (the "Reconsideration Order"). 
On September 23, 2010, HI Boise filed a Motion for Permissive Appeal pursuant to Rule 
12 of the Idaho Appellate Rules, seeking permission to appeal the Access Order and 
Reconsideration Order. The parties fully briefed the motion, and the Court heard oral argument 
by counsel on October 7, 2010. The Court considered the arguments of counsel, the briefing by 
the parties, and the record on file and granted HI Boise's Motion for Permissive Appeal at the 
hearing on October 7, 2010. 
Based on the briefing of the parties, the arguments of counsel, and due consideration by 
the Court of I.A.R. 12, 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows: 
1. I.A.R. 12 allows a permissive appeal from an interlocutory order of the District 
Court, which is not otherwise appealable under these rules, but which meets the following three 
requirements: 
(i)	 it involves a controlling question of law; 
(ii)	 as to which there are substantial grounds for difference of opinion; and 
(iii)	 the immediate appeal from an order or decree may materially advance the 
orderly resolution of the litigation. 
2. The Court's denial of HI Boise's Motion for Reconsideration Re: Circuity and 
entry of the Reconsideration Order affirming its Access Order constituted a final determination 
as to only one of multiple claims asserted against lTD, and, as such, it is not otherwise 
appealable under the rules. 
3. The Court's Access and Reconsideration Orders deny HI Boise the ability to 
present its claim for alleged lost access from Vista Avenue or to present evidence of damages 
ORDER PURSUANT TO I.A.R. 12 ALLOWING PERMISSIVE APPEAL RE ACCESS CLAIM - 2 
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resulting from the alleged limitation of access on Vista Avenue in a case involving a physical 
appropriation of property. In reaching its legal determination, the Court found controlling the 
cases cited by ITO and referenced in the Court's Access Order, including State ex reI. Moore v. 
Bastian, 97 Idaho 444, 546 P.2d 399 (1976). 
4. The Court is confident that its ruling is correct and it properly applied Idaho 
precedents and relevant legal principles as stated in the Access Order and Reconsideration Order. 
However, the Court also recognizes that there are grounds for differences of opinion regarding 
the scope and extent of compensable takings in condemnation actions involving alleged 
impairment or limitation of access to property. While the Court has applied the reasoning of 
Idaho cases cited in the Access Order and the Reconsideration Order, including Bastian, HI 
Boise urges that these cases should be limited to regulatory takings cases and also that they are 
contrary to the reasoning in State ex rei. Rich v. Fonburg, 80 Idaho 269,328, P.2d (1958) as well 
as Ada County District Court case lTD v. SJJV, LLC et at., Ada County Case No. CV OC 
0902734 entered on August 20, 2010 by Judge Darla Williamson. Under the second prong 
requirement of I.A.R. 12, the Court concludes that there are substantial grounds for difference of 
opimon. 
5. The Court recognizes that HI Boise intends to appeal the Court's Access and 
Reconsideration Orders and also its ruling dismissing HI Boise's claim for alleged lost visibility, 
making an appeal virtually certain. If an appeal is taken after final judgment, it would occur only 
after substantial resources and time are expended by both this Court and the parties in preparing 
for and trying two trials under the bifurcated presentation of evidence ordered. An immediate 
appeal of the Access and Reconsideration Orders would materially advance the orderly 
resolution of this litigation because such appeal will fully and finally determine the scope, 
ORDER PURSUANT TO LA.R. 12 ALLOWING PERMISSIVE APPEAL RE ACCESS CLAIM - 3
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character and extent of proof permitted to be presented by both parties at trial. Moreover, the 
interests of the parties would be furthered by an immediate interlocutory review of the Court's 
Reconsideration Order as described herein. 
Therefore, based upon the foregoing, the Court hereby orders that HI Boise's motion for 
permissive appeal regarding the Reconsideration Order is GRANTED. 
/"'A 
DATED this ~';) day of November, 2010. 
/ 
BY---------"~=----_++-.II---_ 
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P. O. Box 2527 
Boise, ID 83701-2527 
[Attorneys for Plaintiff] 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise. Idaho 83702 
[Attorneysfor Defendant HI Boise, LLe} 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 
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IN THE DISTRICT COURT FOR THE FOURTH 'JUDI~TR;~: ' ~-~--"-~ 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a 
Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
ORDER PURSUANT TO I.A.R. 12 
ALLOWING PERMISSIVE 
APPEAL RE VISIBILITY CLAIM 
On September 2,2010, the Court granted PlaintiffITD's Motion for Summary Judgment 
Dismissing Claims Based on Alleged Loss of Visibility and Increased Noise and entered its 
Findings of Fact and Conclusions of Law on October 8, 2010 (the "Visibility Order"). 
On September 23,2010 Defendant HI Boise, LLC's ("HI Boise") moved for Permissive 
Appeal pursuant to Idaho Appellate Rule 12 seeking permission to appeal the Visibility Order. 
Based on the briefing of the parties, the arguments of counsel, and due consideration by 
the Court of I.A.R. 12: 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows: 
1. I.A.R. 12 allows a permissive appeal from an interlocutory order of the District 
Court which is not otherwise appealable under these rules but which meets the following three 
requirements: 
(i) it involves a controlling question of law; 
(ii) as to which there are substantial grounds for difference of opinion; and 
ORDER PURSUANT TO I.A.R. 12 ALLOWING PERMISSIVE APPEAL RE VISIBILITY CLAIM - 1
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(iii)	 the immediate appeal from an order or decree may materially advance the 
orderly resolution of the litigation. 
2. The Court granted summary judgment in favor ofITD on HI Boise's claim for 
lost visibility and resultant damages. The order by the Court constituted a final determination as 
to only one of multiple claims asserted against lTD and, as such, the claim for loss of visibility is 
not otherwise appealable under the rules. 
3. HI Boise argues that the issue of the compensability ofloss of visibility is one of 
first impression in the State of Idaho, thereby satisfying the first of the three requirements of 
I.A.R.	 12. 
4. The Court is confident that its decision is correct and it properly applied relevant 
legal precedents and principles as stated in the Visibility Order. However, the Court 
acknowledges that grounds exists for differences of opinion, and the contrary reasoning from 
cases advanced by HI Boise, notably from the Supreme Court of the state of Alaska, could 
support HI Boise's argument, thereby satisfying the second requirement under I.A.R. l2. 
5.	 The Court recognizes that HI Boise intends to appeal the Visibility Order, making 
an appeal in this action virtually certain. If an appeal is taken after final judgment, it would 
occur only after substantial resources and time are expended by both the Court and the parties in 
preparing for and trying two trials; namely, a trial on the scope of the taking followed by a jury 
trial to determine damages. An immediate appeal from the Visibility Order would materially 
advance the orderly resolution of this litigation such an appeal will full and finally determine the 
scope, character and extent of proof permitted to be presented by both parties at trial. Moreover, 
the interests of the parties would be furthered by an immediate interlocutory review of the 
Court's Reconsideration Order as described herein. 
ORDER PURSUANT TO I.A.R. 12 ALLOWING PERMISSIVE APPEAL RE VISIBILITY CLAIM - 2
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Therefore, based upon the foregoing, the Court hereby orders that HI Boise's motion for 
permissive appeal regarding the Visibility Order is GRANTED. 
DATED this ;;J ~~ of November, 2010. 
By --===-----+-:.,L----ft'--------------­
Honorable n d J. Wilper - District Judge 
ORDER PURSUANT TO LA.R. 12 ALLOWING PERMISSIVE APPEAL RE VISIBILITY CLAIM - 3 001990
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Fredric V. Shoemaker 
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IN THE DISTRICT COURT FOR THE FOURTH JUDiCIAtllSTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTYOF ADA 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a 
Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
JUDGMENT RE VISIBILITY CLAIM 
AND RULE 54(b) CERTIFICATE 
On September 2, 2010, this Court granted Plaintiff If'D's Motion for Summary Judgment 
Dismissing Claims Based on Alleged Loss of Visibility and Increased Noise. The Court then 
entered Findings of Fact Conclusions of Law on PlaintiffITD's Motion on October 8, 2010 (the 
"Visibility Order"). 
On September 23, 2010 HI Boise filed a Motion for certification of the Visibility Order 
for immediate appeal pursuant to Idaho Rule of Civil Procedure 54(b). The parties fully briefed 
the motion, and oral argument by counsel was heard on October 7, 2010. The Court considered 
the arguments of counsel, briefs of the parties, and the record on file and granted HI Boise's 
motion at the hearing on October, 7, 2010. Consistent with its ruling on October 7, 2010, and the 
Court being fully advised in the premises, 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that judgment is hereby 
entered in favor of ITO in accordance with the September 2,2010 Visibility Order; 
JUDGMENT RE VISIBILITY CLAIM AND RULE 54(b) CERTIFICATE- 1 001992
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that based upon the 
Court's careful review of the factual record and discretionary determination, HI Boise's alleged 
loss of visibility presents an issue of first impression in the state ofIdaho; 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that HI Boise's inverse 
condemnation claim for lost visibility, which was dismissed by the September 2, 2010 Visibility 
Order constitutes a separate claim, distinct from other claims not yet resolved in this action; and 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that HI Boise's Motion for 
Certification is hereby granted. 
RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment, it is hereby CERTIFIED, in 
accordance with Rule 54(b), I.R.C.P., that the Court has determined that there is no just reason 
for delay of the entry of a final judgment and that the Court has and does hereby direct that the 
above judgment shall be a final judgment upon which execution may issue and an appeal may be 
taken as provided by the Idaho Appellate Rules. 
"vA 
DATED this)l-- dav. of November, 20 IO. 
JUDGMENT RE VISIBILITY CLAIM AND RULE 54(b) CERTIFICATE- 2 001993
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OF THE STATE OF IDAHO, IN AND FOR THE CO
 




HI BOISE, LLC., a Delaware limited liability 
company, and MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a 
Delaware corporation, 
Defendants. 
Case No. CV OC 0903179 
JUDGMENT RE ACCESS CLAIM 
AND RULE 54(b) CERTIFICATE 
On July 23, 2010 this Court entered an Order Granting in Part and Denying in Part 
Plaintiffs Motion for Partial Summary Judgment ("Access Order"). The Access Order denied 
HI Boise's inverse condemnation claim in which it sought damages based upon the "denial or 
limitation of access to [its] property from Vista Avenue" caused by the "physical taking of 
property and the combined effects of the construction project [that] result[ed] in a 'de facto 
median' destroying access to HI Boise" and by the "elimination of its Vista access [that] 
result[ed] in a taking because the two Sunrise Rim Road accesses are unreasonable alternatives." 
Access Order at 4,6-7. 
On September 3,2010 HI Boise filed a Motion for Reconsideration Re: Circuity, in 
which it sought reconsideration of the Access Order. On September 17,2010, the Court denied 
HI Boise's Motion for Reconsideration re: Circuity and entered a written Order on September 
27,2010 (the "Reconsideration Order"). 














On September 23, 2010, HI Boise filed a motion for certification of the Access Order and 
Reconsideration Order pursuant to Idaho Rule of Civil Procedure 54(b). The parties fully briefed 
the motion, and oral argument by counsel was heard on October 7, 2010. The Court considered 
the arguments of counsel, briefs of the parties, and the record on file and granted HI Boise's 
motion at the hearing on October, 7, 2010. Consistent with its ruling on October 7,2010, and the 
Court being fully advised in the premises, 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that judgment is hereby 
entered in favor ofITD in accordance with the July 23, 2010 Access Order and as affirmed by 
the Court in its September 27., 2010 Reconsideration Order; 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that HI Boise's inverse 
condemnation claim dismissed by the July 23,2010 Access Order constitutes a separate claim, 
distinct from other claims not yet resolved in this action; and 
IT IS FURTHER ORDERED ADJUDGED AND DECREED that HI Boise's September 
23, 2010 Motion for 54(b) Certification is hereby granted. 
RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment, it is hereby CERTIFIED, in 
accordance with Rule 54(b), I.R.C.P., that the Court has determined that there is no just reason 
for delay of the entry of a final judgment and that the Court has and does hereby direct that the 
above judgment shall be a final judgment upon which execution may issue and an appeal may be 
taken as provided by the Idaho Appellate Rules. 
DATED this ~~of November, 2010. 
. per - District COUJi Judge 



















CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2-Yday of November, 2010, a true and correct copy 
of the foregoing was served upon the following as indicated below: 
Mary V. York 
Theodore Tollefson 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
P. O. Box 2527 
Boise, 10 83701-2527 
[Attorneys/or Plaintiff] 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
[Attorneys/or Defendant HI Boise, LLC} 
Mortgage Electronic Registration Systems, Inc. 
1818 Library Street, Suite 300 




~ U.S. Mail 
D Facsimile 
D Hand Delivery 
DE-mail 
~ U.S. Mail 
D Facsimile 
D Hand Delivery 
DE-mail 
~ U.S. Mail 
D Facsimile 
D Hand Delivery 
DE-mail 
, i ~,' "I! t'I~n 
, '; ',_. 



















Fredric V. Shoemaker, ISB No. 1687 
Thomas J. Lloyd JIl, ISB # 7772 
GREENER BURKE SHOEMAKER P.A. 
Counselors and Attorneys at Law 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 319-2600 
Facsimile: (208) 319-2601 
Email: fshoemaker@greenerlaw.com 
tlloyd@greenerlaw.com 




DEC !J B?010 





IN THE DISTRICT COURT FORTI IE FOURTJ I JUDICIAL DISTRICT 
OF THE STATE OF IDAI-IO, IN AND FOR THE COUNTY OF ADA 
TIlE STATE OF IDAHO, IDAI-JO 
TRANSPORTATION BOARD, 
Plaintiff Case No. CV OC 0903179 
v. NOTICE OF APPEAL 
HI BOISE, LLC, a Delaware limited liability 
company, and MORTGAGE EU~CTRONIC 
REGISTRATION SYSTEMS, INC., a Delaware 
corporation, 
Defendants, 
I II BOISE, LLC, a Delaware limited liability 
company, 
Appellant. 
THE STATE OF mAllO, IDAIIO 
TRANSPORTATION BOARD, 
Respondent. 
NOT1CF OF APPEAL - Page 1 


























TO:	 THE ABOVE-NAMED RESPONDI~NT, ITS ATTORNEYS OF RECORD, AND TI W 
CLERK OF THE ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Appellant, 1I1 Boise, LLC CIll Boise"), hereby appeals against 
the above-named Respondent, State of Idaho, Idaho Transportation Board CITD"). to the Idaho 
Supreme Court from the following Orders entered in the above-entitled action. the Honorable 
Ronald J. Wilper, District Judge, presiding: (I) Order Granting in Part and Denyi ng in Part 
Plaintiffs Motion for Partial Summary Judgment, entered on July 23, 2010, granting summary 
judgment to ITO on the availability of damages to III Boise for inconveniences and/or losses of 
access to its property, where its property was physically appropriated by ITD; (2) Order Granting 
Plaintiff ITO's Motion for Summary Judgment Dismissing Claims Based on Alleged Loss of 
Visibility and Increased Noise. entered September 21. 2010. granting summary judgment to lTD 
on whether lost visibility to business property is a compensable taking under Idaho law when the 
lost visibility results from improvements constructed, in part, on property taken by the 
condemning authority in furtherance of the overall project; and (3) Order, entered September 27. 
2010, denying HI Boise's Motion for Reconsideration of the July 23, 2010 Order. 
2. On November 24, 2010, the Court entered both: (1) its Judgment RE Access 
Claim and Rule 54(b) Certificate; and (2) its Judgment RE Visibility Claim and Rule 54(b) 
Certificate. 1 These filings certified as final the Orders described in paragraph 1 and constituted 
final judgments for purposes of appellate review. Each of the aforementioned Rule 54(h) 
The District Court simultaneously granted HI Boise's alternative request for permission to appeal these issues 
pursuant to Idaho Appellate Rule 12. Because it is likely duplicative to assert an appeal under both I.A.R. I=' 
grounds and I.R.C.P. 54(b), HI Boise provides this Notice or Appeal as a matter of right under I.R.C:.I'. 54(b) and 
I.A.R. II(a)(3). 
NOTICE OF APPEAL - Page 2 
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Certificates give HI Boise a right to appeal to the Idaho Supreme Court these final judgments and 
orders as described herein, pursuant to Rule 11(a)(3), I.A.R. 
3. HI Boise presently intends to assert the following issues on appeal. By setting 
forth this list of preliminary issues on appeal. HI Boise does not intend to restrict or prevent itsel I' 
from asserting other issues on appeal: 
a. Did the district court err in granting lTD summary judgment on III Boise's 
access and circuity claims on the basis that Slate ex reI. Moore v. Bastian, 97 Idaho 444, 
546 P.2d 399 (1976) does not permit a condemnee to collect damages for circuity or 
travel caused by a condemnation. when State ex rei. Rich v. Fonburg, 80 Idaho 269. 328 
P.2d 60 (1958) indicates that a condemnee is entitled to damages for all inconveniences 
resulting from the condemnation when the condemnation involves actual, physical 
appropriation of the condernnec's property? 
b. Did the district court err III denying HI Boise's Motion for 
Reconsideration of the access and circuity issues in light of State ex rei. Rich v. Fonburg, 
80 Idaho 269, 328 P.2d 60 (1958)? 
c. Whether State ex rei. Moore v. Bastian, 97 Idaho 444. 546 P.2d 39() 
(1976) overruled Slale ex reI. Rich v. Fonburg, 80 Idaho 269. 328 P.2d 60 (1958)? 
d. Whether State ex rei. Moore v. Bastian, 97 Idaho 444, 546 P.2d 399 
(1976) is precedential authority in cases involving actual, physical appropriation of 
property, as opposed to cases involving mere regulatory restrictions resulting in lost or 
reduced access? 
NOTICE OF APPEAL - Page 3 
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e. Did the district court err when it applied precedent from State ex rei. 
Moore v. Bastian, 97 Idaho 444, 546 P.2d 399 (1976) to the present case. which involves 
actual, physical condemnation or III Boise's property, and whether such application was 
a violation or the rule of law stated in Covington v. Jefferson County, ]37 Ida.io 777. 53 
P.3d 828 (2002), rendering it inappropriate to apply precedent from regulatory takings to 
cases of physical takings? 
f. Did the district court err in granting ITO summary judgment on Hl Boise's 
visibility claims, when at least a portion of the structures obstructing visibility from the 
surrounding roadways to I-ff Boise's property was located on property taken by lTD? 
4. To the knowledge or III Boise, no order has been entered sealing all or anv 
portion of the record. 
5. a. A reporter's transcript is requested according to paragraph 5(b), below. 
b. I II Boise requests the preparation or the transcripts, in both hard copy and 
electronic format, for the following hearings held in this litigation: 
•	 Hearing held on May 27,2010, at 3:30 p.m. before Judge Ronald 
Wilper, on ITO's Motion for Partial Summary Judgment; 
•	 Hearing held on September 2, 20] 0, at 4:00 p.m., before Judge 
Ronald Wilper, on ITO's Motion for Summary Judgment 
Dismissing Claims Based on Alleged Loss or Visibility and 
Increased Noise: 
NOTICE OF APPEAL - Page 4 
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•	 Hearing held on September 17, 2010, at 3:00 p.m., before Judge 
Ronald Wilper, on HI Boise's Motion for Reconsideration RE 
Circuity; and 
•	 Hearing held on October 7, 2010, at 4:30 p.m., before Judge 
Ronald Wilper, on HI Boise's Motion for Certification Pursuant to 
I.R.C.P.54(b). 
6. HI Boise requests that the entire District Court f Ie for the above-captioned case 
be scanned as the record on appeal. HI Boise's request is made pursuant to Idaho Appellate Rule 
27(b). HI Boise has confirmed that the Ada County District Court is on the roster maintained by 
the Office of the Supreme Court Clerk as authorized to scan the record. 
7. I certify: 
a. That a copy of this Notice of Appeal has been served upon Dianne 
Cromwell, the court reporter: 
b. That the court reporters. named above, have been paid the estimated Icc 
for preparation of the reporter's transcript; 
c. That the estimated fee for preparation ofthe clerk's record has been paid: 
d. That HI Boise's tiling fee has been paid; 
e. That the tiling Ice for filing this Notice of Appeal with the District Court, 
County of Ada has been paid; and 
f. That service has been made upon all parties required to be served pursuan: 
to Idaho Appellate Rule 20. 
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Dated this ~ay of December, 2010. 
GREENER BURKE SHOEMAKr:R, P.A. 
----rt::: ~ 5, / /'£- r= ­
---~-------~--------~---~-
Fredric V. Shoemaker / Thomas J. Lloyd III 
Attorneys for Defendant HI Boise, LLC 
CEI~TIFICATEOF SERVICE 
I HEREBY CERTIFY that on the g-~ay of December, 20] O. a true and correct 
copy of the within and foregoing instrument was served upon: 
Mary V. York D u.s. Mail 
Theodore S. Tollefson D Facsimile 
Holland & Hart LLP ~ Hand Delivery 
101 S. Capitol Blvd .. SIc. 1400 [] Overnight Delivery 
P. O. Box 2527 
Boise, ID 8370] -2527 
[Attorneys for Plai nti ff/Respondent I 
Mortgage Electronic Registration Systems, Inc. ~ U.S. Mail 
]8] 8 Library Street. Suite 300 D Facsimile 
Reston, VA 90190 D Hand Delivery 
[Defendant] D Overnight Delivery 
Dianne Cromwell, Court Reporter D U.S. Mail 
Ada County Courthouse D Facsimile 
200 W. Front St, Rm. 5150 (Judge Wilper's Chambers) ~ Hand Delivery 
Boise, Idaho 83702 D Overnight Delivery 
IC~W-= 
Fredric V. Shoemaker 
Thomas J. Lloyd III 
NOTICE OF APPEAL - Page 6 





















MAR 18 2011 
"­
CHRISTOPHER D. RICH, CIeI1< 
ByBRADLEY J. 1'HIESStephen W. Kenyon DePUTY 
Clerk of Supreme Court 
451 W State Street 
Boise, Idaho 83720 
In re: Idaho Transportation Board v. HI Boise, Docket No. 38344-2010 
Notice is hereby given that on Tuesday, March 15, 2011, I lodged a 
transcript of 208 pages in length for the above-referenced appeal with 
the district court clerk of Ada County in the FourthJudicial District. 
The following files were lodged: 
Proceeding 10/07/2010, Proceeding 5/27/2010, Proceeding 9/02/2010 
and Proceeding 9/17/2010 
David Cromwell 
Tucker & Associates 
cc:	 kloertscher@idcourts.net 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
THE STATE OF IDAHO, IDAHO
 
TRANSPORTATION BOARD,











I, CHRISTOPHER D. RlCH, Clerk of the District Court of the Fourth JudiciaI District of the 
State of Idaho in and for the County of Ada, do hereby certify: 
That the attached list of exhibits is a true and accurate copy of the exhibits being forwarded to 
the Supreme Court on Appeal. 
I FURTHER CERTIFY, that the following documents (filed under seal) will be submitted as 
CONFIDENTIAL EXHIDITS to the Record: 
1.	 Exhibit C to Affidavit Of Jason Brinkman In Support Of PlaintiffITD's Motion For Partial 
Summary Judgment, filed March 2, 2010. 
2.	 Defendant HI Boise, LLC's Expert Disclosures, filed July 6, 2010. 
3.	 PlaintiffITD's Disclosure Of Responding Expert Witnesses, filed August 27,2010. 
4.	 Affidavit Of Mary V. York In Support OfITD's Motion To Exclude Portions Of Testimony Of 
Defendant HIBoise's Expert Witnesses, filed September 3, 2010. 
5.	 PlaintiffITD's Brief In Support Of Motion To Exclude Portions Of Testimony Of Defendant HI 
Boise's Expert Witnesses, filed September 3, 2010. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal ofthe said Court 
this 21st day of March, 2011. 
CHRISTOPHER D. RICH 




















. t      
  
 t , 
   
I  







-- EXHIBIT LIST 
Ronald J. Wilper/ Inga Johnson 
Judge Clerk 
DATE: 4/30/09 DISPOSITION: Motion for Possession 
CASE NO. CVOC09-03179 






Defendant Attorney( s) 















Integr~ Realty Resources letter to Ms. Benckendorf-Finnigan 
RiQht-of-Way Agents Diary 











Temporary Construction Easement 
Exhibit A bates stamp 000034 








e-mail from Dion Burch 12/9/08 
12/10/08 letter ITO to HI Boise 
Adm 
Adm 









ITO bates stamp 000053-60 
Letter 4/24/08 Stanley consultants to HI Boise 
Conversation Log 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTR1CTOF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
THE STATE OF IDAHO, lDAHO
 
TRANS PORTAnON BOARD,
 Supreme Court Case No. 38344 









I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD AND REPORTER'S TRANSCRlPT 
to each ofthe Attorneys of Record in this cause as follows: 
FREDRIC V. SHOEMAKER MARYV. YORK 
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 
BOISE, IDAHO BOISE, IDAHO 
CHRISTOPHER D. RICH 
Clerk of the District Court 














    
    
  







IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, IDAHO
 
TRANSPORTATION BOARD,
 Supreme Court Case No. 38344 
Plaintiff-Respondent, CERTIFICATE TO RECORD 
vs, 





I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 
the State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing 
record in the above-entitled cause was compiled and bound under my direction as, and is a true 
and correct record of the pleadings and documents that are automatically required under Rule 28 
of the Idaho Appellate Rules, as well as those requested by Counsels. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 
8th day of December, 2010. 
CHRISTOPHER D. RICH 
Clerk of the District Court 
B/~~/ 
Deputy Clerk \ j 
CERTIFICATE TO RECORD 
002008
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